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THE  LATE  BANKRUPT  LAW  OF  THE  UNITED  STATES. 

The  repeal  of  the  late  act  of  congress,  establishing  a  uniform 
sjrstem  of  Bankruptcy  throughout  the  United  States,,  is  begin- 
ning to  be  considered  as  an  impolitic  and  unadvised  step.  Many- 
parts  of  the  country  have  undergone  an  entire  change  of  senti- 
ment. Those  who  thought  there  was  a  magic  in  the  law,  capa- 
ble of  effecting  an  instantaneous  and  visible  change  in  the  busi- 
ness of  the  country,  and  that  it  would  act  as  a  panacea  for  all 
the  ills  of  government,  have  of  course  been  disappointed;  while 
the  less  sanguine,  who  looked  but  for  a  gradual  reform,  and 
deemed  the  law  a  co-operating  and  not  a  sole  agent  in  the  ope- 
rations of  commerce,  confess  that  the  action  of  congress  has 
been  the  only  cause  of  their  expectations  not  being  fully 
realized. 

For  forty  successive  years,  the  power  which  the  constitution 
of  the  United  States  has  invested  in  congress,  had  lain  dormant; 
though  its  exercise  had  been  called  for  time  and  again  from 
every  section  of  the  union.  Every  argument  which  contributed 
in  the  slightest  degree  to  convince  or  persuade  the  minds  of 
men,  that  it  was  highly  expedient,  if  not  necessary  for  the  gene- 
ral welfare  of  the  country,  that  a  bankrupt  law  adapted  to  the 
state  of  the  times  should  be  enacted,  was  urged  with  a  vehe- 
mence scarcely  paralleled.  The  commimity  at  large  was  suffer- 
ing for  the  want  of  it  Panics  and  revulsions  had  done  their 
work«    The  people  were  prostrated  before  the  storm  and  whirl- 
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wind  which  their  own  folly  and  ignorance  had  brewed,  and 
were  not  less  bankrupt  in  fortune  than  in  faith  and  hope. 

A  common  cause  must  needs  be  an  influential  one.  A  imion 
of  many  minds,  like  concert  of  action,  must  have  strength;  and 
when  supported  by  the  irresistible  affections  and  sympathies  of 
our  nature,  it  will  triumph  over  every  obstacle.  So  it  was  with 
reference  to  the  late  bankrupt  law.  The  people  combined  in 
their  efforts.  The  rich  and  the  poor — ^the  debtor  and  the  credi- 
tor— ^the  bankman,  the  nuUifier,  and  the  sub-treasury  advocate, 
in  all  parts  of  the  union,  were  alive  to  the  subject.  Petitions 
poured  in  upon  congress  in  numbers  hardly  credible.  Meetings 
were  daily  called  and  resolutions  passed,  couched  in  the  language 
which  men  use  when  determmed  to  accomplish  some  patriotic 
end,  after  being  vexed  by  disappointment  and  deceived  by  poli- 
tical policy.  Representatives  were  compelled  to  fulfil  their 
duty  and  faithfully  represent  the  wishes  of  their  constituents. 
Senators  responded  to  the  call,  and  did  likewise.  All  was  com- 
motion and  anxiety.  Would  congress  be  wayward?  The 
attempt  was  too  bold  to  be  made,  and  congress  yielded.  But 
for  what  purpose?   Only  to  repeal  the  law  at  their  next  session. 

There  was  no  deformity  in  its  offspring,  that  congress  should 
thus  make  it  the  victim  of  inconsiderate  legislation.  It  was 
moulded  by  the  first  lawyers  and  jurists  of  the  nation;  and  con- 
gress had  too  strong  a  perception  of  its  harmony,  completeness, 
and  unity,  to  mar  its  beauty.  We  do  not  hesitate  to  say,  that 
considering  the  innumerable  difficulties  connected  with  the  sub* 
ject,  and  in  view  of  the  whole  law,  it  was  a  perfect  model  of  its 
kind. 

There  was  a  qualified  resistance  to  it,  of  which  we  shall 
briefly  take  notice. 

It  was  argued,  that  being  based  on  the  English  system,  it 
would  not  conform  to  the  judicial  system  of  the  federal  govern- 
ment. In  its  stead,  the  systems  of  bankrupt  laws  which  prevail 
in  countries  where  the  civil  law  is  in  force,  was  suggested. 
These  laws  allow  the  debtor  to  make  what  composition  he  can 
with  his  creditor;  and  if  he  can  obtain  the  written  assent  of  a 
majority  of  the  creditors,  after  assigning  all  his  property  for  their 
equal  benefit,  he  is  to  be  discharged  as  a  bankrupt,  but  not 
otherwise. 

We  will  not  pause  to  show  the  want  of  judgment  evinced  in 
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making  a  proposition  of  this  kind,  but  will  simply  state  one  plain 
and  overruling  objection  to  it  We  mean  its  want  of  uniformity 
within  the  sense  of  the  constitution. 

Misfortune  seems  to  attend  every  effort  which  we  can  make 
in  this  country  for  a  settled  bankrupt  law.  Our  law-makers 
must  conciliate  the  favour  of  their  constituents.  They  must 
show  that  Aey  have  done  something;  and  nothing  looks  so 
wise  in  the  eyes  of  the  uninformed,  as  a  little  tinkering  at  the 
laws  of  the  land. 

The  bankrupt  law  passed  by  congress  in  April,  1800,  was 
limited  to  five  years  and  the  next  session  of  congress  thereafter. 
Two  years,  however,  scarcely  elapsed  before  it  was  repealed. 
For  what  reasons,  it  may  be  asked?  Because  it  did  not  fulfil 
the  purposes  of  its  enactment.  It  was  confined  to  merchants 
and  traders,  and  was  involuntary.  It  was  cumbrous  in  all  its 
parts,  and  hard  to  be  executed.  It  gave  rise  to  extensive  frauds 
and  malpractices.  In  short  it  was  a  failure,  and  congress  very 
properly  terminated  its  existence. 

The  same  may  be  said  of  the  bankrupt  and  insolvent  law 
passed  by  the  legislature  of  Pennsylvania  in  1812,  and  limited 
to  the  city  and  county  of  Philadelphia,  with  the  exception  that 
it  was  what  is  usually  called  a  voluntary  act  This  act  was 
repealed  at  the  session  of  the  legislature  immediately  succeeding 
the  one  at  which  it  was  passed. 

These  were  all  very  cogent  and  satisfactory  reasons,  and  in- 
dependently of  the  state  of  the  parties  at  the  time,  were  sufficient 
in  themselves  to  call  for  the  action  taken.  But  we  would  con- 
fidently ask,  did  they  or  any  one  of  them  exist  to  justify  congress 
in  repealing  the  late  law?  Was  that  law  partial  in  its  object^ 
Did  any  thing  impede  its  full  and  complete  operation?  Did  it 
want  consistency  in  any  of  'its  parts,  and  was  it  not  miiform 
throughout  the  union?  Did  it  take  the  people  by  surprise? 
Were  there  any  frauds  or  abuses  committed  under  its  sanction? 
The  answer  to  these  several  questions  which  admit  of  it,  cannot 
be  otherwise  than  in  the  negative.  Never  did  any  law  act  up 
to  the  end  of  its  creation  better,  or  ever  more  signally  belie  the 
predictions  of  its  failure,  which  its  enemies  were  wont  to  make. 

We  have  yet  to  hear  it  objected  that  its  practical  working 
was  defective.  It  was  gravely  said  that  it  would  prove  a  feto 
de  sCf  because  we  wanted  more  judicial  force  to  meet  the  labours 
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which  it  would  require:  and  that  it  would  be  oppressive  to 
the  people,  inasmuch  as  petitioners,  witnesses,  counsel,  and 
jurors,  would  have  to  travel  a  considerable  distance  in  some 
cases,  to  be  in  attendance  on  the  court,  the  commissioners,  and 
assignees.  But  here  again  experience  has  contradicted  pro* 
phecy,  and  common  sense  shown  itself  superior  to  a  glowing 
fancy.  The  judges  of  the  district  and  circuit  courts  of  the 
United  States  have  not  yet  been  found  wanting  to  any  of  the 
calls  of  duty  ever  made  on  them.  In  the  present  instance  they 
discharged  their  burdensome  task,  with  decision  and  fidelity; 
and  the  rules  of  practice  in  bankruptcy  which  they  published, 
obviated  the  other  objection. 

We  are  willing  to  admit,  notwithstanding  what  we  have  said, 
that  the  mischiefs  anticipated  were  quite  plausible.  If  we  mis- 
take not,  congress  in  1801  added  eighteen  new  judges  to  the 
federal  judiciary,  with  a  view  to  carry  into  effect  the  bankrupt 
law  then  lately  enacted;  while  in  England  it  was  found  neces- 
sary to  erect  a  new  court  of  bankruptcy,  on  the  plan  of  the  com- 
mon law  courts  at  Westminster,  composed  of  one  chief  and 
three  puisne  Judges,  with  a  considerable  auxiliary  force  of  com- 
missioners, registrars  and  deputy  registrars. 

There  was  also  some  misrepresentation,  which  gave  the  argu- 
ment on  this  head  an  appearance  of  truth.  When  the  friends 
of  the  bill,  in  their  ardour  to  see  it  become  a  law,  contended 
that  there  were  in  the  United  States  at  least  five  himdred  thous- 
and bankrupts  impatiently  awaiting  the  action  of  congress,  and 
that  they  each  had  on  an  average  three  persons  depending  upon 
them  who  would  be  involved  in  their  ruin,  making  in  all  an 
aggregate  of  two  millions  of  citizens — some  in  bondage  and  all 
in  poverty — ^who  would  avail  themselves  of  the  legal  absolution 
froni  the  payment  of  debts  which  would  be  oflFered  to  all;  it 
might  well  Be  replied,  that  the  rush  which  they  would  make, 
would  create  an  overwhelming  amount  of  labour,  which  could 
never  be  performed  but  by  an  increase  of  the  number  of  the 
federal  judges. 

Again:  the  late  law  was  opposed  in  both  houses  of  congress 
on  the  ground  that  being  based  on  the  present  English  system, 
its  machinery  was  not  adapted  to  the  judicial  system  of  the 
federal  government.  This  objection,  as  we  have  already  shown, 
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was  groundless.  We  heard  it  stated  frequently  before  the  law 
took  effect,  but  never  afterwards. 

We  have  thus  considered  the  general  nature  of  the  law,  and 
the  necessity  which  existed  for  its  adoption,  and  have  referred 
to  what  used  to  be  thought  its  imperfections.  After  which  we 
have  a  right  to  conclude  that  its  abrogation  was  unjust  and 
impolitic. 

It  was  unjust,  because  many  were  made  bankrupts  in  conse- 
quence of  the  law  alone;  and  before  they  could  partake  of  its 
benefits,  it  was  stricken  from  the  statute  book.  This  was  a 
common  case  all  over  the  union;  and  the  more  extensive  a 
man's  business  connexions  were,  the  greater  did  he  suffer. 

It  was  impolitic,  because  of  the  evil  example  it  set  of  unstable 
and  spasmodic  legislation,  and  because  congress  did  not  permit 
the  law  to  accomplish  one  of  the  great  national  purposes  for 
which  it  was  designed.    We  mean  the  regulation  of  credit. 

«  Congress  is  not  authorized,"  says  chief  justice  Marshall  in 
Stui^s  V.  Crowninshield,  cited  imfra^  when  alluding  to  the 
power  which  the  constitution  gives  to  congress  to  pass  bankrupt 
laws,  <<  merely  to  pass  laws  the  operation  of  which  shall  be 
uniform,  but  to  establish  uniform  laws  on  the  subject  through- 
out the  United  States.'' 

The  late  law  was  passed  without  any  time  being  fixed  for  its 
duration.  It  was  to  be  permanent  before  it  could  be  useful. 
This  was  promised — this  was  expected.  The  people  would 
never  have  struggled  for  it  as  they  did,  if  they  had  known  it 
was  to  be  repealed  almost  immediately  after  its  enactment. 
There  were  other  than  temporary  objects  in  view,  when  they 
first  urged  the  measure.  It  was  not  only  to  be  of  assistance  to 
private  individuals,  but  it  was  to  become  essentially  a  principle 
of  political  economy;  in  what  manner,  we  will  show  ho*^iliter. 
It  carried  on  its  face  a  promise  of  permanency.  The  twelfth 
section  read  as  follows:   . 

<<And  be  it  further  enacted.  That  if  any  person  who  shall  have 
been  discharged  under  this  act,  shall  afterwards  become  a  bank- 
rupt, he  shall  not  again  be  entitled  to  a  discharge  under  this  act, 
unless  his  estate  shall  produce  (after  all  charges),  sufficient  to 
pay  every  creditor  seventy-five  per  cent,  on  the  amount  of  the 
debt  which  shall  have  been  allowed  to  each  creditor." 

This  section  contemplated  future  transactions.    It  was  one  of 
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the  most  popular  in  the  whole  billy  because  it  was  designed  to 
guard  the  creditor  against  the  debtor's  engaging  in  some  stu- 
pendous speculation,  with  the  assurance  that  if  he  failed  he  could 
wipe  out  his  debts  in  a  court  of  bankruptcy,  whether  he  had 
assets  or  not. 

Obscurity  was  raised  respecting  the  sense  of  the  constitution, 
in  reference  to  bankrupt  laws.  As  we  intend  to  take  up  the 
main  arguments  on  this  head,  we  do  not  think  any  apology  is 
necessary  for  introducing  the  following  passage  from  judge 
Story's  admirable  work  on  the  Constitution  of  the  United  States. 

"  What  laws,''  says  he,  « are  to  be  deemed  bankrupt  laws 
within  the  meaning  of  the  constitution,  has  been  a  matter  of 
much  forensic  discussion  and  argument.  Attempts  have  been 
made  to  distinguish  between  bankrupt  laws  and  insolvent  laws. 
For  example,  it  has  been  said  that  laws  which  merely  liberate 
the  person  of  the  debtor,  are  insolvent  laws,  and  those  which 
discharge  the  contract  are  bankrupt  laws.  But  it  would  be  very 
difficult  to  sustain  this  distinction,  by  any  uniformity  of  laws  at 
home  or  abroad.  In  some  of  the  states,  laws  known  as  insolvent 
laws,  discharge  the  person  only;  in  others  they  discharge  the 
contract  And  if  congress  were  to  pass  a  bankrupt  act,  which 
should  discharge  the  person  only  of  the  bankrupt,  and  leave  his 
future  acquisitions  liable  to  his  creditors,  there  would  be  great 
difficulty  in  saying  that  such  an  act  was  not,  in  the  sense  of  the 
constitution  a  bankrupt  act,  and  so  within  the  power  of  congress. 
Again:  it  has  been  said  insolvent  laws  act  on  the  imprisoned 
debtors  only  at  their  own  instance,  and  bankrupt  laws  only  at 
the  instance  of  creditors.  But  however  true,  this  may  be  in 
times  paist,  as  the  actual  course  of  English  legislation,  it  is  not 
true  and  never  was  true,  as  a  distinction  in  colonial  legislation. 
In  England,  it  was  an  accident  in  the  system,  and  not  a  mate- 
rial ground  to  discriminate  who  were  to  be  deemed  in  a  legal 
sense  insolvents  or  bankrupts.  And  if  an  act  of  congress  should 
be  passed,  which  should  authorize  a  commission  of  bankruptcy 
to  issue  at  the  instance  of  the  debtor,  no  court  would,  on  this 
account,  be  warranted  in  saying  that  the  act  was  unconstitu- 
tional, and  the  commission  a  nullity.  It  is  believed  that  no  laws 
were  ever  passed  in  America,  by  the  colonies  or  states,  which 
had  the  technical  denomination  of  <  bankrupt  laws.'  But  insol- 
vent laws  quite  co-extensive  with  the  English  bankrupt  system 
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in  their  operation  and  objects^  have  not  been  iinfrequent  in  colo- 
nial and  state  legislation.  No  distinction  was  ever  practically 
or  even  theoretically  made,  between  bankruptcies  and  insolven- 
cies. And  an  historical  review  of  the  colonial  and  state  legisla-. 
tion,  will  abundantly  show  that  a  bankrupt  law  may  contain 
those  regulations  which  are  generally  found  in  insolvent  laws; 
and  that  an  insolvent  law  may  contain  those  which  are  common 
to  bankrupt  laws." 

The  above  extract  shows  that  a  very  liberal  construction 
may  be  placed  upon  the  power  vested  in  congress  on  the  sub- 
ject of  bankruptcies.  And  the  attempts  which  have  been  made 
to  narrow  its  meaning,  are  alike  unsupported  by  legal  or  histo- 
rical facts. 

The  two  prominent  objections  raised  against  the  constittt- 
tionality  of  the  late  act  of  congress,  were  1.  That  the  law 
should  have  applied  only  to  merchants  and  traders:  and  2. 
That  it  intermeddled  with  or  in  effect  destroyed  existing  con- 
tracts.   We  will  discuss  them  in  their  order. 

The  language  of  the  constitution  is,  <<congress  shall  have 
pow^  to  establish  uniform  laws  on  the  subject  of  bankruptcies 
throughout  the  United  States.*' 

It  will  be  perceived  that  the  only  limitation  imposed  upon 
congress  in  reference  to  the  exercise  of  this  power  is,  that  the 
laws  which  may  be  passed  shall  be  uniform.  This  is  manifest. 
Yet  regardless  of  the  fact,  considerable  labour  and  ingenuity 
have  been  expended  to  give  the  language  used  a  very  qualified 
signification.  The  word  bankruptcy,  it  is  said,  bore  at  the  time 
it  was  introduced  into  the  above  article,  a  specific  legal  con- 
struction; and  hence,  legislation  under  it  must  be  co-extensive 
and  coterminous.  Books  on  English  law  are  then  cited  to 
show  that  in  England  at  the  time  referred  to,  (though  such  was 
not  the  case  before,  as  the  statutes  of  34  &  35  Hen.  VIII.  em- 
bfeiced  all  classes  of  men,  nor  since,  as  the  statute  of  6  Geo.  IV. 
and  the  bankrupt  laws  afterwards  enacted,  made  but  one  or 
two  exceptions,)  a  bankrupt  must  be  a  trader  or  merchant.  And 
the  argument  is  thence  deduced,  that  it  was  intended  by  the 
framers  of  the  constitution,  that  all  federal  legislation  should 
conform  to  that  definition. 

We  have  thus  stated  the  argiunent  fairly  and  fully.  Let  us 
give  the  answer. 
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The  constitution  speaks  of  no  class  of  men  whatever;  its  lan- 
guage is  as  general  as  can  be.  Its  legal  meaning  not  appearing 
on  the  face  of  the  clause,  we  are  bound  to  construe  it  in  its 
popular  sense.  According  to  the  distinguished  jurist  from  whose 
v\  '-^ngs  we  have  quoted,  the  language  employed  has  never  had 
in  il.'^s  country  any  settled  technical  meaning;  and  the  diversity 
of  the  L^ankrupt  and  insolvent  laws,  both  under  colonial  and  state 
legislation,  has  rendered  fruitless  every  attempt  at  a  general 
definition.  There  is  therefore  no  propriety  in  maintaining  that 
the  constitution  means  this  or  that  kind  of  a  law;  and  the 
assumption  is  entirely  gratuitous.  It  is  certainly  without  the 
sanction  of  what  is  deemed  authority. 

In  common  parlance,  the  word  "  bankruptcy  ^^  means  substan- 
tially an  inability  to  pay  one's  debts;  and  we  hold  it  was  in 
view  of  such  a  state  of  facts,  that  the  power  was  given  to  con- 
gress to  pass  uniform  bankrupt  laws.  If  it  be  said  that  the 
English  laws  on  the  subject  of  bankruptcy,  at  the  time  the  con- 
stitution was  framed,  were  the  laws  which  congress  were  to 
follow  and  enact,  as  far  as  they  could  be  made  to  suit  the 
situation  of  this  country,  then  it  unquestionably  follows,  that 
whatever  might  be  changes  in  England,  congress  would  not  be 
allowed  to  depart  from  the  strict  copy  set  before  them,  in  any 
particular,  but  must  pursue  it  through  all  time,  however  much 
the  exigency  of  affairs  might  require  improvement.  The  con- 
clusion reAites  the  argument. 

Whilst  we  have  always  held  the  constitution  to  be  a  scroll  of 
specially  delegated  powers,  and  nothing  more  but  what  is  neces- 
sarily and  inevitably  implied  for  the  purpose  of  carrying  into 
effect  the  powers  granted,  yet  we  have  ever  cherished  the  opi- 
nion that  it  was  meant  to  govern  the  union  for  unnumbered 
ages,  and  is  equal  to  the  end.  It  is  impossible,  therefore,  for  us 
to  believe  that  its  framers  were  so  short  sighted,  as  to  declare 
that  its  €very  word  should  forever  be  used  in  the  particular 
current  import  attached  to  it  at  the  promulgation  of  the  consti- 
tution. The  supposition  does  injustice  to  them.  If  all  the 
words  in  the  constitution  of  the  United  States  have  a  fixed  and 
immutable  sense,  never  to  be  understood  in  any  other  manner 
than  they  were  more  than  half  a  century  ago,  it  is  evident  that 
it  must  soon  wear  itself  out,  and  become  a  perfect  blank. 

We  admit  the  argument  would  have  some  weight,  if  it  could 


The  Latt  Bankrupt  Law.  9 

be  shown  that  the  convention  whidi  fonned  th^  constitution, 
did  intend  bankrupt  laws  for  merchants  and  traders  only.  But 
that  cannot  be  done.  And  it  would  be  unjust  to  exclude  all 
other  classes  of  men  from  the  advantages  of  such  laws,  on  a 
mere  vague  and  implausible  conjecture.  We  must  infer  th?o, 
that  as  the  power  is  a  general  one,  its  exercise  was  left  t^ihe 
sound  discretion  of  congress.  ^ , 

The  other  objection  to  the  constitutionality  of  the  law  was, 
that  it  was  retro-active,  and  interfered  with  the  legal  contracts 
between  man  and  man. 

The  right  to  make  laws  of  a  retrospective  operation,  whether 
they  impair  the  obligation  of  contracts  or  not,  attaches  to  every 
sovereign  state  from  its  very  nature  and  organization;  to  be 
exercised  when  proper,  except  only  in  those  instances  where  it 
is  prohibited.  Accordingly,  before  the  adoption  of  the  federal 
constitution,  the  states  were  in  possession  of  this  sovereign  attri- 
bute to  its  fullest  extent.  Even  now  it  is  prohibited  to  them  on 
one  or  two  subjects  only,  and  it  is  not  uncommon  for  them  to 
pass  acts  of  this  character.  Under  the  decision  of  supreme  court 
of  United  States,  they  may  pass  laws  which  divest  antecedent 
Tested  rights  of  property  ;^  and  the  idea  has  been  thrown  out, 
that  if  these  or  other  laws  should  incidentally  and  not  by  design, 
impair  the  binding  force  of  existing  contracts,  they  would  not 
therefore  be  void.  But  the  prohibition  as  to  contracts  is  placed 
upon  the  states  only,  and  cannot  be  properly  extended  to  con- 
gress, especially  after  the  constitution  has  given  congress  the 
power,  some  say  has  enjoined  it,  to  pass  laws  on  the  subject  of 
bankruptcies,  which  must  as  a  matter  of  course  impair  the 
obligation  of  contracts. 

At  the  time  the  constitution  was  framed,  there  were  very 
speicial  and  urgent  reasons  for  such  an  inhibition  on  the  states. 
They  had  just  come  out  of  the  war  of  the  revolution,  burdened 
with  debt  and  without  the  means  of  its  extinguishment.  Their 
situation  daily  becoming  more  and  more  critical,  they  were 
obliged  to  resort  to  expedients  fraught  with  the  grossest  injus- 
tice.   <<The  power  of  changing  the  relative  situation  of  debtor 


*  Scattcrlec  o.  Matlhewson,  2  Peters  414.  Charles  River  Bridge  «.  Warren 
Bridge,  11  Peters  420.  WatK>a  v.  Mercer,  8  Peters  110.  See  also  Bennett  o. 
Boggs,  1  Baldwin  74. 
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and  creditor/'  says  dbief  justice  Mar^all  in  Ogden  v.  Saunders,^ 
when  discussing  this  subject,  <<a  power  which  comes  home  to 
every  man,  touches  the  interest  of  all,  and  controls  the  conduct 
of  every  individual  in  those  things  which  he  supposes  proper 
for  his  own  exclusive  management,  had  been  used  to  such  an 
excess  by  the  state  legislatures,  as  to  break  in  on  the  ordinary 
intercourse  of  society,  and  destroy  all  confidence  between  man 
and  man.  The  mischief  had  become  so  great — so  alarming — 
as  not  only  to  impair  commercial  intercourse,  and  threaten  the 
existence  of  credit,  but  to  sap  the  morals  of  the  people,  and  to 
destroy  the  sanctity  of  private  faith.  To  guard  against  the 
continuance  of  the  evil,  was  an  object  of  deep  interest  with  all 
the  truly  wise  as  well  as  virtuous  of  this  great  community,  and 
was  one  of  the  important  benefits  expected  from  a  reform  of 
the  government." 

The  evil  was  with  the  states,  and  therefore  the  remedy  was 
confined  to  the  states. 

True,  congress  is  expressly  prohibited  by  the  constitution 
from  passing  ex  post  facto  laws;  but  the  judicial  exposition 
given  to  those  terms  has  confined  their  application  to  criminal 
laws  only.  Such  for  instance,  as  statutes  which  make  an  act 
criminal  that  was  not  so  when  committed,  or  which  make  the 
punishment  of  an  ofience  greater,  after  it  is  committed,  than 
existed  before.' 

How  futile  does  the  objection  against  the  constitutionality  of 
the  late  law  for  the  reason  stated,  appear,  when  it  is  remem- 
bered that  its  advocates  have  been  found  among  those  who  are 
in  favour  of  leaving  legislation  on  the  subject  of  bankruptcies  to 
the  several  states.  This  leads  into  a  brief  inquiry  as  to  the 
extent  of  state  cognizance. 

The  powers  given  by  the  constitution  to  congress  are  supreme, 
but  not  in  all  cases  exclusive;  when  not  exclusive,  they  are  con- 
current with  those  of  the  states.  Hence,  in  the  absence  of  an 
act  of  congress  on  the  general  subject  of  bankruptcy,  the  states 
can  exercise  the  power  of  enacting  bankrupt  laws  under  certain 
restrictions.    But  all  their  laws  of  that  description  cease,  and 


*  12  Wheaton  354,  355. 

*  Odder  «.  Bull,  3  Dall.  386.    Locke  o.  Dane,  9  Mass.  363.    CommonweBlth  v. 
Lewis,  6  Binn.  271.    Dash  v.  Van  Piceck,  9  Johns.  488.    1  Black  Gomm.  46. 
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farther  state  legislation  in  bankruptqr  is  suspended,  as  soon  as 
congress  executes  the  power  which  the  constitution  givfis  it 
over  the  subject  It  is  not  the  mere  existence  of  the  power,  but 
its  exercise,  which  is  incompatible  with  the  exercise  of  the  same 
power  by  the  states.^ 

But  with  all  this,  the  laws  of  the  several  states  must  be  very 
inadequate  to  the  wants  of  the  community.  Upon  the  surrender 
of  a  bankrupt's  effects,  a  state  law  can  only  discharge  him  from 
imprisonment;  it  is  not  competent  to  destroy  his  obligation  if 
created  previous  to  his  discha^[e,'  and  in  force  at  the  time  the 
law  is  passed.  It  can  only  act  in  that  way  prospectively.  As 
regards  future  contracts,  it  is  competent  to  dedare  that  if  a 
debtor  gives  up  in  good  faith  all  his  property  and  rights  of  pro- 
perty, for  the  equal  benefit  of  all  his  creditors,  and  honestly 
obtains  a  discharge  from  the  court  according  to  the  provisions 
of  the  act,  his  body  shall  be  exempt  from  arrest  and  imprison- 
ment, and  his  future  acquisitions  protected  from  the  executions 
of  his  creditors.^  But  these  laws  cannot  reach  contracts  made 
out  of  the  respective  states,  nor  persons  residing  out  of  the  res- 
pective states.  They  are  strictly  local,  and  of  very  limited 
benefit  withal.  They  occasion  a  vast  deal  of  uncertainty  and 
confusion,  as  they  nearly  all  differ  from  one  another,  and  have 
^fken  been  complained  of  even  by  the  debtors  themselves.  Since 
the  repeal  of  the  late  act  of  congress,  they  have  been  revived, 
and  nothing  biit  the  re-enactment  of  the  law  will  ever  reconcile 
the  differences,  and  give  the  country  a  harmonious  sjrstem  of 
rules  for  the  relation  of  debtor  and  creditor. 

We  propose  now  to  dwell  briefly  on  some  of  the  various 
modifications  which  we  hear  suggested;  and  in  doing  so,  we 
shall  show  an  indifference  to  every  thing  like  parti2an  feeling. 

1.  Ought  banking  corporations  to  be  included? 

This  question  assumes  two  aspects; — ^whether  it  is  right  in 
principle  to  include  such  institutions  in  a  general  bankrupt  law, 
or  whether,  supposing  that  proper,  congress  should  make  them 
the  subjects  of  a  bankrupt  law,  passed  exclusively  for  them. 

We  are  opposed  to  both  projects.  We  do  not  desire  to  enter 
upon  any  discussion  of  the  question  as  to  the  constitutionality  of 

'  Sturgif  V,  Crowninshield,  4  Wheat  176.  *  Ibid,  supra. 

•  Ogden  V.  Saunders,  ]3  Wheat  313.    Boyle  v.  Zacharie,  6  Pelen  635. 
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the  first ;  and  in  regard  to  the  last,  a  little  reflection  'will  conYince 
eveiy  one  ihat'the  measure  if  adopted,  would  prore  a  serious 
detriment  to  the  country.  There  is  no  instance  on  record  where 
banking  corponutions  have  been  subjected  to  such  a  law  in  any 
commercial  country  in  the  world.  And  to  include  them  at  this 
late  day,  when  the  distinctions  between  natural  and  artificial 
persons,  as  well  in  regard  to  their  responsibilities,  as  to  their 
ordinary  provinces  and  duties,  are  so  strongly  stamped  on  the 
fitce  of  society,  would  be  a  novel  and  unwise  experiment.  The 
reasons  and  motives  for  the  passage  of  a  bankrupt  law  for  the 
reUef  of  individuals,  cannot  in  the  nature  of  things  be  applied 
to  corporate  bodies.  Individuals  are  cast  into  the  loathsome 
cells  of  a  prison,  because  they  cannot  pay  their  debts.  To 
restore  them  to  their  suffering  families,  and  allow  them  an 
opportunity  to  be  industrious,  and  we  may  add  to  be  honest,  a 
bankrupt  law  is  passed.  This  is  the  first  and  strongest  reason 
in  its  favour.  Now  we  would  ask,  can  it  apply  to  banking 
corporations? 

Again:  a  bankrupt  law  not  only  bids  the  imprisoned  debtor 
go  free,  but  it  takes  the  incubus  of  debt  completely  from  his 
shoulders  by  abrogating  his  contract.  His  future  earnings  are 
permitted  to  be  his  own,  and  not  his  rapacious  creditors.  Here 
also  we  would  ask,  if  banks  are  within  the  reason  of  the  law  ? 
They  unquestionably  are  not.  A  corporation  is  insolvent; 
what  is  the  consequence?  Its  assets  as  far  as  they  will  go  are 
applied  to  the  payment  of  its  debts;  and  when  they  are  aU 
exhausted,  the  corporation  is  at  an  end.  There  being  nothing 
outstanding  against  it  whicli  can  be  made  at  all  available,  we 
utterly  fail  to  see  what  occasion  there  is  for  bringing  these  soul- 
less creatures  within  the  philanthropy  of  a  federal  bankrupt 
law.  We  are  at  a  loss  to  perceive  what  good  either  to  them  or 
the  people  can  arise  from  it  The  states  are  the  creators^  and 
in  some  cases  the  owners  of  them.  They  are  the  best  judges  of 
what  is  necessary  for  them,  and  they  sometimes  find  it  best  to 
temporise  a  little  with  them.  Recent  experience  has  shown, 
that  there  may  be  times  when  a  suspension  of  specie  payments 
by  the  banks  ought  to  be  legalized.  Public  sentiment  has  in 
more  than  one  instance  demanded  and  received  such  an  indul- 
gence. In  1837,  the  banks  of  nearly  all  the  states  in  the  union 
were  compelled  by  a  course  of  events,  which  although  they 
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may  have  been  uasCrumental  in  starting,  they  were  uctable  to 
arrest  or  control,  to  suspend  specie  payments.  The  public 
interests  having  invited,  the  people  approved  the  step;  and  the 
sequel  showed  that  had  it  not  been  taken,  they  and  not  the 
banks  would  have  been  the  greatest  sufferers.  .  Still  their  char- 
ters were  forfeited,  and  all  that  was  required  to  annihilate  them» 
was  the  enforcement  of  the  law.  Prudence  however,  dictated 
Hiat  the  moderate  course  was  the  wisest,  and  coercion  would 
be  ruinous.  If  a  bankrupt  law  had  been  in  operation  at  the 
time,  there  is  every  reason  to  suppose  that  it  would  have  been 
rigorously  executed,  and  then  it  would  have  multiplied  the 
pecuniary  embarrassments  of  the  people  ten-fold.  We  sincerely 
believe  that  it  would  have  proved  a  scourge  to  the  Icmd. 

2.  Ought  the  law  to  be  confined  to  merchants  and  traders? 

No  bankrupt  law,  whatever  may  be  its  form,  and  however 
eomprdiensive  and  liberal  may  be  its  privileges,  can  in  the 
present  state  of  commerce,  be  of  much  substantial  service,  with- 
out it  extends  to  all  classes  of  the  community.  It  is  here  mainly 
that  the  statesman  looks  for  its  most  gratifying  achievements  in 
the  political  economy  of  the  country.  It  would  foster  a  different 
plan  of  business,  by  substituting  to  a  considerable  extent  the 
cash  system  for  the  credit  system.  Credit  in  past  years  has  been 
a  curse  to  us;  not  in  itself  but  in  its  excess.  It  has  demoralized 
our  people,  and  alienated  their  affections  from  a  sound  currency. 
It  has  set  at  defiance  the  best  established  principles  of  legisla- 
tion, and  the  most  familiar  maxims  of  prudence  and  Economy. 
It  has  led  us  to  sacrifice  substance  for  show,  to  pursue  the 
shadow  instead  of  the  reality.  It  has  generated  a  spirit.of  wild 
speculation,  which  cares  not  for  honesty,  and  laughs  at  honour. 
It  has  made  fictitious  wealth  the  standard  of  worth,  and  the 
want  of  it  a  mark  of  disgrace : — Whence  the  hope  of  poverty  was 
fraud.  Now  a  law  for  merchants  and  traders  only,  would  be 
but  a  partial  remedy  for  these  grievances. 

In  point  of  justice,  generally  speaking,  all  are  alike  entitled 
to  the  benefits  of  such  a  law.  All  men  gain  credit,  and  all  men 
are  liable  to  misfortime, — ^why  then  should  they  not  be  all  alike 
assisted?  Perhaps  if  we  were  to  descend  into  an  inquiry  concern- 
ing the  different  degrees  of  merit  which  may  attach  to  debtors  in 
general,  the  merchant  and  trader  would  not  appear^more  inno- 

voL.  I,— wo.  I.  .2 
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cent  and  deserving  of  sjrmpathy ,  than  the  fitnner  or  the  builder. 

The  English  Bankrapt  law  was  originally  confined  to  mer* 
chants  and  traders,  and  was  involuntary;  but  the  growing 
necessities  of  her  commerce,  called  for  extensions,  and  time  after 
time  parliament  yielded,  until  now  it  is  almost  as  general  as  the 
late  act  of  congress,  and  is  both  voluntary  and  involuntary. 
What  is  more,  it  is  permanent,  and  it  is  consequently  enabled 
to  regulate  the  credit  system  with  due  regard  to  the  interests  of 
debtors  and  the  security  of  creditors.  We  have  seen  it  stated, 
on  authority,  that  by  a  comparative  estimate  of  the  number  of 
insolvents  and  bankrupts  in  Great  Britain  and  the  United  States, 
in  proportion  to  .the  number  of  their  respective  citizens  engaged 
in  commercial  and  trading  pursuits,  it  is  found  that  the  failures 
in  the  United  States  are  in  a  proportion  of  five  to  one,  to  the 
failures  in  Great  Britain.  This  difference  in  favour  of  Great 
Britain  is  attributed  to  the  salutary  influence  which  her  bank- 
rupt laws  have  exerted  on  the  business  of  the  realm — a  fact  which 
at  once  shows  the  short-sighted  policy  of  the  congress  that  re- 
pealed the  late  law. 

3.  Ought  the  law  to  provide  for  the  written  assent  of  a  cer- 
tain proportion  of  the  petitioner's  creditors  in  number  and  value? 

A  provision  of  this  nature  has  made  part  of  every  bankrupt 
law  which  we  have  examined,  or  of  which  we  have  any  know- 
ledge. The  law  of  1841,  however,  reversed  the  rule,  and  dis- 
charged the  applicant,  unless  a  majority  in  number  and  value 
of  his  creditors  who  had  proved  their  debts,  had  filed  their  writ- 
ten dissent  thereto.  The  provision  undoubtedly  has  much  to 
recommend  itself,  while  at  the  same  time  there  are  reasons 
which  incline  a  great  many  intelligent  persons  against  it  The 
great  aim  seems  to  be  to  discriminate  between  the  honest  and 
dishonest  debtor:  to  throw  no  difficulty  in  the  way  of  the  one, 
while  to  oppose  every  impediment  to  the  discharge  of  the  other. 
But  that  end  cannot  be  completely  attained.  The  law  must 
always  be  abused,  and  made  to  subserve  the  spite,  the  malice, 
and  the  caprice  of  the  creditor.  The  proportion  in  number  and 
value  of  a  petitioner's  creditors  which  the  law  requires,  will  not 
give  their  assent  to  his  discharge, — ^what  then  is  he  to  do?  We 
will  answer  this  question  by  saying  what  is  done  in  such  a  case. 
The  petitioner  compounds,  and  compromises  with  the  number 
of  his  creditors  necessary  for  his  discharge.    In  other  words,  he 
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gains  their  favour  by  secret  preferences,  and  thereby  commits  a 
fraud^on  the  others.    He  is  then  discharged. 

What  shall  be  the  required  proportion,  is  an  unsettled  ques- 
tion. Some  have  proposed  four-fifths,  in  analogy  to  the  present 
bankrupt  laws  of  England.  Others  have  named  two-thirds, 
that  being  the  number  required  by  the  law  of  1800.  Others 
again  have  fixed  upon  a  simple  majority  in  number  and  value. 
If  the  condition  is  to  be  made  a  part  of  the  law,  this  last  number 
we  consider  ^preferable  to  either  of  the  others. 

4.  Ought  the  creditors  to  appoint  the  assignee? 

This  modification  was  not  so  much  urged  before  the  passage  of 
the  late  law  as  afterwards,  and  it  now  meets  with  greater  appro- 
bation than  any  of  the  other  reforms  which  we  have  heard  spoken 
of.  The  desire  for  the  appointment  of  the  assignee  by  the  credi- 
tors, is  not  confined  to  the  creditors  themselves,  but  is  one  exten- 
sively prevalent  in  the  profession.  Not  that  the  assignees  appoint- 
ed by  the  courts  were  men  unfit  for  their  duties,  or  slighted  them 
in  the  least.  The  reason  seems  to  be  that  they  are  not  actuated  by 
the  motives  which  would  influence  the  appointee  of  the  credi- 
tors. He  has  an  interest  in  common  with  those  from  whom  he 
has  received  his  authority,  and  is  constantly  imder  their  obser- 
vation. He  is  in  all  probability  a  practical  business  man;  and 
in  that  respect  he  knows  best  how  to  manage  the  trust  confided 
to  his  chaige;  and  can  bring  to  his  assistance  his  business  know- 
ledge, his  experience,  and  his  tact,  which  surely  are  advantages 
not  possessed  by  the  mere  professional  man.  It  seems  to  us 
that  enough  attention  has  not  been  directed  to  the  respective 
duties  of  commissioner  and  assignee.  Undoubtedly  the  former 
should  be  a  lawyer,  or  one  well  versed  in  the  principles  of  law, 
and  fully  conversant  with  the  practice  of  the  courts.  His 
labours,  we  may  say,  are  guciai  judicial  The  latter,  however, 
needs  no  greater  legal  knowledge  than  is  generally  possessed 
by  assignees  for  the  benefit  of  creditors.  In  fact,  not  so  much. 
His  line  of  conduct  is  specifically  marked  out  by  the  law;  and 
but  very  few  questions  can  arise  in  the  performance  of  his  busi- 
ness, calculated  to  give  him  much  embarrassment.  He  is  to 
take  the  place  of  the  bankrupt: — and  who  is  better  fitted  for 
such  a  position  than  one  fully  acquainted  with  the  bankrupt's 
transactions,  his  personal  character,  his  connexions,  his  history, 
and  very  probably  with  all  the  causes  of  his  failure?    Possessed 
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of  this  knowledge,  he  can  unravel  difficulties  that  would  only 
dismay  another  who  is  deprived  of  it.  And  surely  creditors  for 
their  own  good,  would  have  an  eye  to  these  qualities.  We 
have  no  objection  to  the  assignees  appointed  by  the  severed 
district  courts.  As  far  as  we  have  heard,  they  have  all  been 
men  of  the  first  character.  But  that  is  aside  from  the  question. 
The  simple  inquiry  is,  would  it  be  more  to  the  advantage  of  all 
parties  interested,  that  the  creditors  should  appoint  the  assignee. 
And  for  our  part,  we  think  it  would:  and  we  err  greatly  if  we 
do  not  express  the  sentiments  of  the  commercial  community,  as 
well  as  the  bar. 

5.  Ought  the  limitation  of  suits  against  the  €issignee  be 
enlarged? 

Part  of  the  eighth  section  of  the  late  act  read  as  follows: 
^And  no  suit  at  law  or  in  equity  shall  in  any  case  be  main- 
tainable by  or  against  such  ctssignee^  or  by  or  against  any 
person  claiming  an  adverse  interest  touching  the  property 
and  rights  of  property  aforesaid j  in  any  court  whatsoever y 
unless  the  same  shall  be  brought  within  two  years  after  the 
declaration  and  decree  of  bankruptcy^  or  after  the  cause  of 
suit  shall  first  have  accrued.^' 

We  are  well  aware,  how  important  it  is  to  have  all  proceed- 
ings in  bankruptcy  ended  in  the  shortest  possible  time  consistent 
with  fairness  and  justice,  but  we  cannot  agree  that  a  limitation 
of  two  short  years,  affords  ample  opportunity  for  settling  the 
many  disputes  that  must  arise  from  the  operation  of  the  law. 
A  bankrupt  may  commit  a  fraud,  so  ingeniously  as  to  keep  the 
persons  defrauded  in  total  ignorance  of  the  fact  for  more  than 
two  years;  and  the  assignee  may  be  in  possession  of  property 
in  which  the  bankrupt  has  not  a  little  mterest:  the  conse- 
quence is  that  he  can  keep  it  despite  the  real  owners. 

We  think  that  an  extension  of  the  time  during  which  suits 
may  be  brought  against  the  assignee,  is  loudly  called  for.  At 
all  events,  the  usual  exception  should  be  made  in  favour  of  non 
compotes  mentis,  feme  coverts,  infants,  and  persons  beyond  sea. 

We  have  thus  discussed  the  late  bankrupt  law'  in  all  its  bear- 
ings— its  constitutionality,  its  humanity,  its  usefulness,  and  the 
modifications  called  for  in  case  of  its  re-enactment.  Having 
extended  our  comments  beyond  the  limits  we  first  assigned 
ourselves,  we  forbear  further  remarks  at  present. 
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CASES  IN  THE  SUPREME  COURT  (NISI  PRIUS). 
Be/ore  Judge  Sergeant. 

MAPLES   V.    HICKS. 

1.  The  mere  clerical  omisnon  of  the  prothonotary  to  put  his  signatore  to  the  jurat, 
ailer  swearing  the  defendant  to  hia  affidavit  of  defence,  does  not  vitiate  the  affi- 
davit; the  defendant  appearing  personally  in  court,  and  expressing  his  willingness 
^  to  be  sworn  again* 

S.  If  an  affidavit  of  defence  state  that  the  plaintiff,  the  holder  of  a  bill  of  ezofaanfa, 
extended  the  time  of  payment  at  the  instance  of  the  acceptor,  and  took  from  him 
his  several  notes  for  the  bill,  without  the  consent  of  the  drawer  (the  defendant), 
the  plaintiff  is  not  entitled  to  judgment  for  want  of  a  sufficient  affidavit  of  defence. 
And  this  although  the  negotiation  was  not  elbcted  until  mora  than  ^Hir  months 
after  the  bill  had  been  protested* 

Rule  to  show  cause  why  judgment  should  not  be  entered  for 
plaintiff  for  want  of  an  affidavit  of  defence.  Returnable  Sep- 
tember 13,  1843. 

This  action  was  brought  on  a  bill  of  exchange  dated  Phi- 
ladelphia, March  8th,  1842,  at  three  months  after  date,  for 
$  543  02,  drawn  by  the  defendant  in  favour  of  Messrs.  H.  R. 
Brodhead  &  Co.,  on  John  Nagle  Esq.,  President  of  the  Artists' 
Fund  Society,  and  by  him  duly  accepted  in  that  character. 
After  acceptance  it  was  endorsed  by  the  payees  to  the  plaintiff. 

On  the  13th  July,  1843,  the  defendant  filed  in  the  prothono- 
tary's  office  a  paper  endorsed  <<  affidavit  of  defence,"  of  which 
the  following  is  a  copy. 

"  The  said  John  Hicks  being  duly  sworn,  saith,  that  he  hath 
a  defence  to  the  whole  cause  of  action  filed  in  this  case,  of  the 
nature  and  character  following,  to  wit: 

**  1.  That  he  the  defendant  had  no  notice  given  him  of  the 
non-payment  of  the  draft  sued  on,  and  was  by  such  default  dis- 
charged from  all  liability  to  pay  the  said  draft. 

«  2.  That  the  said  plaintiff  took  from  the  acceptor  of  the  said 
draft,  new  notes,  extending  the  time  of  payment  of  the  debt, 
without  the  consent  of  this  defendant,  to  wit,  on  the  18th  of  Oc- 
tober, 1842,  one  at  six  months  for  j}158  52,  one  at  seven 
months  for  j(  217  78,  and  one  at  eight  months  for  JS200,  being 
for  principal  and  interest,  &c.,  of  the  draft  now  sued  on. 
«  Sworn  to  and  subscribed  before  > 

me^  this  1 3th  day  of  July,  1843. 3      (Signed)  Johk  Hicks." 

2* 
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Samuel  H.  Perkins  Esq.,  for  plaintiff,  contended  that  this 
was  not  an  affidavit  of  defence,  because  it  had  not  been  sworn 
to,  and  that  no  such  affidavit  could  now  be  put  on  record,  inas- 
much as  the  time  for  filing  it,  as  fixed  by  the  rule  of  court,  had 
expired. 

Eli  JST.  Price  Esq.,  for  the  defendant,  replied  that  the  affidavit 
had  been  regularly  sworn  to  before  the  prothonotary,  although 
that  fact  did  not  appear  on  its  face.  The  defendant  was  in  court, 
and  could  be  sworn  to  it  again. 

Mr.  J.  S.  Cohen,  the  Prothonotary,  here  stated  to  the  court, 
that  he  had  sworn  the  defendant  to  the  affidavit  before  filing  it, 
but  had  inadvertently  omitted  to  put  his  signature  to  the  jurat 

Judge  Sergeant :  This  is  merely  a  clerical  omission  of  an 
officer  of  the  court,  and  the  defendant  being  present  and  willing 
to  be  sworn  again,  the  objection  is  overruled. 

This  point  having  been  decided,  an  argument  arose  as  to  the 
sufficiency  of  the  facts  set  forth  in  the  affidavit,  as  a  defence. 

Mr.  Price:  The  principle  of  law  is  undisputed,  that  if  after  a 
bill  or  note  has  become  due,  the  holder  for  adequate  considera- 
tion agrees  with  the  drawee  of  the  bill,  or  maker  of  the  note,  to 
give  him  time  for  payment,  without  the  concurrence  of  the  other 
parties  entitled  to  sue  such  drawee  or  maker  on  the  bill  or  note, 
they  will  thereby  be  discharged  from  all  liability,  although  the 
holder  may  have  given  due  notice  of  the  non-payment.  And  if 
without  such  a  consideration,  he  take  a  renewed  bill,  and  give 
time,  such  bill  is  a  fresh  security,  and  he  thereby  discharges  the 
drawer  and  endorsers.  And  he  contended,  that  according  to  the 
decisions  in  Pennsylvania,  the  smallest  benefit  or  accommoda- 
tion was  sufficient  to  create  a  valid  consideration  for  a  promise. 
The  affidavit  distinctly  states,  that  the  plaintiff  extended  the 
time  of  payment  of  the  debt  without  the  defendant's  consent, 
and  that  the  plaintiff  took  from  the  acceptor,  several  new  notes 
for  the  one  on  which  suit  is  brought.  This  then,  was  both  giving 
time  and  taking  fresh  security,  and  the  defendant  is  in  conse- 
quence discharged.  This  court  has  already  decided  these  points 
in  Okie  v.  Spencer,  2  Whart  253;  and  it  had  been  unequivo- 
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oally  decided  hebie  in  England,  in  the  caae  of  Gould  v.  Robaoo^ 
8  East.  576. 

Mr.  Price  also  cited  Chitty  on  Bills  (last  edition)  p.  442;  Put- 
nam tf.  Lewis,  8  Johns.  389;  and  Austin  v*  M'Lure,  4  DaU.  226. 

Mr.  Perkinsy  contra :  A  careful  examination  of  the  law  upon 
this^subject,  will  show  the  true  principle  to  be  this:  that  where 
new  negotiable  paper  is  taken  as  collateral  security  at  the  ma<- 
tuiity  of  a  promissory  note  or  bill  of  exchange,  without  the  con* 
sent  of  the  endoiser  or  drawer,  they  will  be  thereby  discfaasged. 
But  where  the  note  or  bill  has  been  protested,  and  the  parties 
continue  in  default,  the  accepting  of  such  new  paper  does  not 
release  the  drawer  or  endorser,  although  done  without  their 
knowledge  or  consents  In  every  case  cited  by  the  other  side, 
the  fresh  security  was  taken  at  the  time  the  original  paper 
matured,  and  not  afterwards.  In  the  present  case,  the  new 
notes  were  not  given  until  four  months  after  the  maturity  of  the 
bill  on  which  suit  is  brought 

Here  then,  the  acceptor  was  in  default  and  the  bill  protested. 
Four  months  elapsed,  and  neither  the  acceptor  nor  defendant 
payed  or  offered  to  pay  the  bill.'  They  were  both  liable.  It 
was  therefore  to  the  interest  of  the  defendant,  that  the  plaintiff 
shouki  endeavour  to  obtain  payment  from  the  acceptor;  and 
having  done  so,  the  defendant  ought  not  to  be  allowed  to  say, 
that  he  was  thereby  discharged 

The  notes  which  were  given,  were  not  of  a  higher  character 
than  the  bill  in  suit,  and  contained  the  name  of  no  new  party  on 
them.    They  cannot,  therefore,  be  considered  a  fresh  security. 

Judge  Sergeant;  I  apprehend  they  included  the  principal 
and  interest  due  at  the  time  they  were  given,  as  well  as  the 
charge  for  the  protest. 

Mr.  Perkins:  Admitting  that  to  have  been  the  case,  still  they 
did  not  form  a  new  security.  They  simply  promised  in  effect 
what  the  bill  itself  promised.  Okie  v.  Spencer,  2  What  257-8. 
Besides,  the  affidavit  does  not  state  that  the  defendant  was 
an  accommodation  drawer,  which  would  make  him  merely  a 
surety.  If  the  defendant  was  the  original  debtor,  he  is  certainly 
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not  discharged;  and  if  he  was  not,  he  was  bound  to  say  so  in 
his  affidavit. 

Okie  V.  Spencer,  cited  for  defendant,  is  to  be  distinguished 
from  the  present  case  in  several  respects.  There,  the  negotiation 
was  made  on  the  day  the  promissory  note  became  due — the 
endorser  was  an  accommodation  party,  and  the  check  that  was 
given  for  the  note  was  drawn  by  new  and  different  persons.  In 
this  case,  the  notes  received  for  the  bill  contain  no  new  party; 
they  were  not  given  until  four  months  after  the  maturity  of  the 
bill,  anSl  the  defendant  does  not  aver  that  he  was  an  accommo- 
dation drawer.  The  opinion  of  Kennedy  J.,  was  cited  in  favour 
of  Aese  distinctions,  from  p.  257-d  of  2  Whart.^ 

The  court  held  the  matter  under  advisement,  until  Saturday, 
September  16,  when  his  honour.  Judge  Sergeant,  dUct^arged 
the  rule. 


ROCKHILL   t;.    BURDEN. 

1.  Where  in  an  affidavit  of  defence  to  a  luit  upon  a  note,  defendant  aet  forth  that 
the  note  waa  claimed  by  a  third  party,  and  that  he  had  been  aammooed  aa  ffv 
niabee  in  an  attachment  execution  isaaed  upon  a  judgrment  against  said  third 
party :  Held,  that  it  was  not  a  sufficient  defence  to  prevent  a  judgment  ftr 
want  of  an  affidavit  of  defence. 

9.  But  that  execution  should  not  be  issued  upon  the  judgment  while  the  attachment 
was  undecided. 

This  was  an  action  upon  a  promissory  note,  drawn  by  defendant 
to  the  order  of  S.  M.;  by  him  endorsed  in  blank. 

1.  The  defendant  alleged  in  his  affidavit  of  defence  that  the 
note  had  been  discounted  by  the  N.  Bank,  and  had  remained 
their  property  till  after  it  was  due. 

2.  That  it  was  alleged  by  said  bank  ttiat  said  note  had  not 
been  legally  transferred  to  plaintiff. 

3.  That  in  certain  writs  of  attachment  execution  against  said 
bank,  defendant  was  summoned  as  garnishee,  and  that  the 
amount  endorsed  on  the  attachment  exceeded  the  amount 
claimed  in  this  suit. 

H.  E.  Wallace  Esq.y  for  plaintiff—^.  Jl.  Phillips  Esq.,  for 
defendant 
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The  court  after  argument  said,  that  the  merits  of  the  attach* 
ment  could  not  be  tried  in  this  action,  and  that  the  plaintiff  was 
entitled  to  judgment,  the  possession  of  the  note  being  prima 
&cie  evidence  of  ownership.  But  expressed  an  opinion  that 
execution  should  not  issue  upon  the  judgment  until  the  attach- 
ment was  dissolved. 


BOCKHILL  V.  MOORE. 
A  defendant  in  an  action  against  him  as  the  endorser  of  a  promissory  note,  set 
forth  that  the  note  was  an  accommodation  note  and  had  been  discounted  by  a 
bank,  that  before  and  sinoe  its  endorsement  which  was  without  consideration,  it 
had  been  onderstood  by  him  and  an  officer  of  said  bank,  that  he  should  not  bo 
held  liable  upon  the  note,  and  that  it  was  only  in  compliance  with  a  rule  of  said 
bank  which  required  two  names  on  all  paper  offered  for  discount:  Held  to  be  a 
sufficient  affidavit  of  defence. 

This  was  an  action  upon  a  promissory  note  against  defendant 
as  endorser. 

His  affidavit  of  defence  set  forth: 

That  the  note  on  which  suit  was  brought  is  a  substitute  for 
another  made  several  years  before  and  then  discounted  by  the 
N.  Bank,  which  has  been  from  time  to  time  renewed  at  matu- 
rity up  to  the  time  when  the  note  now  in  suit  became  due. 
That  before  the  earliest  of  said  notes  was  discounted  and  in 
contemplation  of  such  discount,  this  affiant  has  a  conversation 
with  a  certain  J.  R.,  then  cashier,  since  president  of  said 
bank,  respecting  said  note  and  the  propriety  of  its  being  dis- 
counted by  said  bank.  That  in  that  conversation  and  in  nume- 
rous others  with  said  J.  R.,  it  was  well  understood  between  this 
affiant  and  said  R.  that  the  said  discount  and  the  renewals 
thereof  were  for  the  use  and  sole  benefit  of  J.  R.  B.  one  of  the 
parties  to  said  note,  that  said  affiant  set  his  name  thereto  or 
thereon  without  consideration  on  his  part,  and  merely  for  the 
purpose  of  conforming  to  a  rule  of  said  bank  which  required 
two  names  on  discounted  paper,  and  that  it  was  then  and  always 
since  understood  by  this  affiant,  and  also  by  (as  he  verily  be- 
lieves and  expects  to  prove  on  the  trial  of  this  cause,)  said  R. 
cashier  and  president  as  aforeseid,  that  it  was  not  and  would 
not  be  the  ptirpose  of  said  bank  in  case  such-  note  should  be 
discounted  with  the  defendant's  name  thereon,  to  hold  this 
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defendant  liable  therefor  or  for  the  renewals  thereof,  and  that 
the  said  note  on  which  suit  is  brought,  continued  to  be  the  pro- 
perty of  said  bank  until  some  time  after  it  became  due. 

This  affidavit  also  set  forth  the  same  defence  as  that  in  the 
case  of  Rockhill  v.  Burden,  (which  was  an  action  on  the  same 
note,)  as  respected  the  ownership  of  the  note  and  the  attachment 
execution.  A  rule  was  taken  to  show  cause  why  judgment 
should  not  be  entered  for  want  of  a  suflicient  affidavit  of  defence. 

H.  E.  Wallace  Esq.,  for  plaintiff,  considered  the  affidavit 
insufficient  because  the  promise  of  J.  R.  (president  or  cashier,) 
was  without  consideration.  Rice  v.  Morris,  4  Wharton  24  9, 
Rising  t;.  Patterson,  5  Wh.  316.  The  affidavit  did  not  set  forth 
that  J.  R.  as  president  or  cashier,  had  authority  to  bind  said 
bank,  and  that  the  fact  of  a  rule  existing,  requiring  two  names 
on  discounted  paper  as  stated  in  the  affidavit  itself,*seemed  to 
negative  such  authority. 

J.  K.  Kane  Esq.,  for  defendant,  contended  that  the  promise  of 
J.  R.  was  binding  on  the  bank,  and  cited  Lyon  v.  Huntingdon 
Bank,  12  S.  &  R.  61. 

The  court  said  that  the  strictness  of  special  pleading  was  not 
to  be  expected  in  an  affidavit  of  defence,  and  that  the  officers 
of  banks  generally  exercised  plenary  power  in  such  matters. 
The  affidavit  was  held  sufficient,  and  the  rule  was  discharged. 


GREEMWOOI)    V.    THE    LEHIGH    COAL    CO. 

A  sheriff's  sale  of  real  estate  set  aside,  it  appearing  that  the  property  was  not  pat 
up  before  ten  o'clock  at  night 

This  was  a  rule  to  set  aside  sheriff's  sale  of  real  estate,  taken 
by  Watmough  for  plaintiff.  It  appeared  from  the  affidavits  of 
plaintiff,  that  the  property  was  not  •put  up  until  a  late  hour, 
after  most  of  the  bidders  had  gone  away;  that  the  cryer  had 
very  precipitately  struck  off  the  property  at  a  low  price,  whereby 
the  plaintiff  was  prevented  from  buying  it, — that  plaintiff 
desired  it  to  be  set  up  again  which  was  refused.  The  pur- 
chaser produced  affidavits  to  show  that  no  unusual  haste 
occurred  in  respect  to  the  sale  of  the  property — that  the  ordi- 
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nary  fonn  was  gone  through  with.  It  was  shown  that  the 
lateness  of  the  hour  was  owing  to  an  arrangement  of  the 
sheriff.  The  properties  for  sale  being  arrayed  in  alphabetical 
order  from  counsel's  name  on  the  several  writs — the  sheriff 
sometimes  beginning  at  A.,  and  sometimes  at  Z. — ^that  at  the 
sale  in  question  they  had  commenced  with  A.,  and  consequently 
Mr.  W.  had  been  among  the  last. 

It  appearing  to  the  court  that  the  property  had  been  sold 
some  time  after  ten  o'clock,  although  that  fact  was  not  of 
itself  deemed  sufficient  ground  to  set  aside  the  sale,  but  as  there 
were  other  circumstances  which  operated  with  the  court,  the 
rule  was  made  abeolute. 

E.  C  Watmough  Esq.,  for  the  rule. 
H.  M^Ilvaine  Esq,,  contra. 


THE  LAW  ACADEMY  OF  PHILADEU^HIA.* 

This  institution  recommenced  its  meetings  on  the  first  Wednes- 
day evening  in  September,  and  elected  its  faculty  and  officers 
for  the  ensuing  session.  Peter  S.  Du  Pohcsau  LL.  D.,  was 
re-elected  Provost  of  the  Academy,  and  John  Cadwalader, 
Peter  M^Callj    Betyamin  Gerhardj    Job  R.  Tysouy    Isaac 

*  It  was  the  mtention  of  the  Editor  to  have  published  the  first  number  of  thi* 
Journal  on  Uie  Ist  of  October  last  If  he  had  been  able  to  carry  his  intention  into 
eSect,  the  above  article  would  have  been  the  first  public  annoancement  of  the  Lec> 
tores  now  in  course  of  delivery  before  the  Law  Academy.  But  the  bar  and  stu- 
dents  are  now  generally  informed  upon  the  subject  through  the  newspapers. 

The  first  lecture  of  the  course  was  delivered  by  the  Hon.  Charles  Jared  IngersoU, 
on  Wednesday,  October  Ictb,  1843,  before  a  large  audience  composed  of  the  judges 
<»f  the  several  local  courts,  the  faculty  and  memt^rs  of  the  Law  Acadenoy,  tlie  mem- 
ben  of  the  bar  and  studenU  of  law.  The  subject  of  the  lecture  was  **  The  Law  of 
FoEKiGN  Missions,'*  which  Mr.  Ingersoll  said  was  above  all  law.  The  lecture  was 
a  learned  and  masterly  sketch  of  the  history  of  that  subject,  with  a  discussion  of 
•everml  topics  of  peculiar  interest  connected  with  it 

The  erudite  and  venerable  provost  of  the  Academy  presided  on  the  occasion. 
He  addressed  a  lew  touching  remarks  to  the  members  of  the  Academy,  in  refe- 
reoee  to  the  connexion  which  for  more  than  thirty  jrears  has  been  maintained 
between  himself  and  them ;  and  concluded  by  suggesting  for  discussion  at  some 
fhture  meeting,  the  question,**  Whether  the  acts  passed  by  congress  known  as 
declaratory  laws,  are  constitutional."  Mr.  Du  Ponceau  was  listened  to  with  the  most 
profound  attention  and  affectlonato  interest. 

We  hope  to  have  the  pleasure  of  presenting  to  our  subscribers  some  of  the  lee- 
tans  of  this  eoofee. 
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Hazelhuret  and  Edward  E.  Law^  esquires,  were  reelected 
Vice-Provosts.  These  gentlemen  have  always  taken  the  live- 
liest interest  in  the  welfare  of  the  Academy,  and  the  improve- 
ment of  its  members.  It  is  their  pleasing  duty  to  witness  and 
encourage  the  first  efforts  of  the  student,  in  exercising  his  legal 
acumen  and  applying  his  legal  knowledge. — The  Academy 
never  opened  a  session  under  better  auspices;  nor  have  its 
members  ever  exhibited  greater  zeal. 

Towards  the  close  of  the  last  session,  a  committee  was  ap- 
pointed to  inquire  into  the  propriety  of  having  a  course  of  Law 
Lectures  dehvered  before  the  Academy  during  the  approaching 
winter.  The  committee  inquired  into  the  subject,  and  ascer- 
tained that  the  services  of  a  number  of  distinguished  gentlemen 
could  be  secured.  They  made  a  report  favourable  to  the  under- 
taking, which  the  Academy  adopted  unanimously,  and  author- 
ized the  committee  to  engage  the  lecturers.  The  committee, 
we  understand,  have  succeeded  in  obtaining  the  consent  of  the 
honourable  the  Judges  of  the  District  Court,  all  the  Vice- 
Provosts  of  the  Academy,  Charies  Jared  Ingersoll,  Charles  In- 
gersoll,  esquires,  and  several  other  gentlemen  not  less  talented, 
whose  names  we  cannot  now  recall,  to  deliver  lectures  at  an 
early  day.  The  Academy  of  course,  did  not  dictate  the  topics 
on  which  these  lectures  shall  be  written :  they  left  them  entirely 
to  the  choice  of  the  lecturers.  But  an  intimation  has  been 
thrown  out,  that  if  they  have  reference  to  Pennsylvania  law 
particularly,  they  will  on  that  account  be  more  acceptable.  The 
committee  have  charge  of  all  the  arrangements  for  the  delivery 
of  these  lectures,  and  they  will  take  such  measures  in  regard  to 
time  and  place,  as  will  ensure  general  satisfaction. 

As  to  the  lectures  themselves,  we  have  every  confidence, 
from  the  known  ability  of  the  gentlemen  who  are  to  deliver 
them,  that  they  will  be  alike  honourable  to  the  Academy  and 
to  the  profession.  If  the  Philadelphia  bar  has  lost  any  part  of 
its  brilliant  reputation  within  the  last  eight  or  ten  years,  it  surely 
can  be  regained  only  by  an  improvement  in  legal  education, 
and  by  the  combined  exertions  of  the  bench  and  the  bar  to  dis- 
seminate knowledge.  In  the  study  of  the  law  particularly,  oral 
instruction  is  too  much  neglected.  It  ought  always  to  accom- 
pany the  usual  reading  and  study  ^  and  every  system  of  educa- 
tion is  defective,  whereof  it  does  not  form  a  prominent  part 


7%e  Law  Academy  of  Philadelphia.  95 

In  the  law,  it  is  a  means  of  imparting  a  vast  amount  of  informa- 
tion upon  subjects  but  little  if  ever  discussed  in  the  books,  and 
of  giving  such  valuable  hints  and  advice,  which  the  experience 
of  a  long  course  of  years,  devoted  to  study  and  business,  has 
been  enabled  to  furnish.  We  therefore  anticipate  great  popu- 
larity, for  this  laudable  effort  of  the  Academy  to  increase  its 
usefulness.  It  is  a  sure  promise  that  its  present  session  will  not 
fail  on  a  comparison  with  any  which  has  preceded  it. 

The  Academy  was  formed  in  1821,  and  has  since  been  pur- 
suing a  steady  and  onward  course  in  the  career  of  improvement. 
Before  that  time,  there  existed  in  tliis  city  a  number  of  select 
coteries  or  juntos  of  law  students,  under  the  denomination  of 
Law  Societies.  They  were  all  however  of  a  strictly  private 
nature.  The  gentlemen  who  composed  them  were  personal 
friends  or  acquaintances.  It  was  not  imtil  1811,  that  any 
attempt  was  made  to  bring  together  the  whole  body  of  law 
students  under  one  society.  In  that  year  such  an  association 
was  formed,  with  Mr.  Du  Ponceau  at  its  head.  It  lasted  but 
two  years,  and  was  then  dissolved.  Two  volumes  of  its 
records  have  survived,  and  are  the  property  of  the  Law  Aca- 
demy, having  been  presented  to  it  by  its  venerated  provost. 
In  1820,  however,  another  such  society  was  started,  composed 
of  the  judges  of  the  courts  of  the  United  States,  of  this  state,  of 
attorneys  and  counsellors  at  law,  and  of  students  of  law  havuig 
attained  the  age  of  twenty-one  years,  and  was  called  "The 
Society  for  the  Promotion  of  Legal  Knowledge  and  Forensic 
Eloquence. '^  To  this  society  and  under  its  patronage  and 
direction,  says  Mr.  Du  Ponceau  in  an  address  to  which  we  are 
indebted  for  these  facts,  was  to  be  annexed  a  <<Law  Academy," 
to  consist  of  students  of  law  and  such  junior  practitioners  of  the 
bar,  residing  in  the  city  and  county  of  Philadelphia,  as  should 
be  willing  to  become  members  thereof.  This  was  afterwards 
done.  Under  this  form  an  act  of  incorporation  was  obtained. 
The  constitution  of  the  academy  provided  for  the  appointment 
of  a  professor  of  the  common  and  statute  law,  and  the  office 
was  filled  by  the  late  judge  Brines,  who  read  two  courses  of 
very  able  lectures.  This  happy  connexion  between  the  two 
societies  was  severed  at  the  eipiration  of  a  year,  we  believe, 
in  consequence  of  an  unforseen  accident,  preventing  the  annual 
election  of  the  officers  of  the  acaiemy  on  the  day  appointed. 

VOL.  I. NO.  I.  3 
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The  constitution  not  providing  for  such  an  emergency,  it  was 
the  private  opinion  of  chief  justice  Tilghman,  that  they  were 
thereby  dissolved.  The  <<Law  Academy ''  then  obtained  a 
charter  for  itself. 

Its  purposes  are  fully  expressed  in  the  preamble  of  its  con- 
stitution, as  follows: 

«  The  primary  object  of  this  institution  is  to  afford  to  stu- 
dents of  law,  and  young  members  of  the  bar,  the  means  of 
improving  themselves  in  legal  and  forensic  accomplishments.^^ 

That  the  institution  does  afford  these  means  in  an  eminent 
degree,  is  manifest  from  its  perfect  organization;  and  that  its 
members  have  vastly  improved  themselves  in  the  desired  accom- 
plishments, many  a  member  of  the  Philadelphia  bar  will  be 
willing  to  attest  Still  its  benefits  are  not  sought  for  by  so  large 
a  number  of  students  and  young  practitioners  as  we  could 
desire.  The  academy  has  always  followed  a  quiet  course  of 
business,  and  has  been  wholly  indifferent  of  notoriety.  This 
feeling  however,  may  have  been  carried  too  far,  so  as  to  pre- 
vent the  profession  and  students  generally  from  holding  it  in 
the  estimation  it  deserves.  It  is  pretty  well  known  that  such 
an  academy  exists  in  the  city.  But  where  it  holds  its  meetings, 
and  when,  how  its  business  is  conducted,  what  its  exercises  are, 
and  in  what  manner  it  does  a  service  to  the  profession,  are 
subjects  known  only  to  those  that  are  or  have  been  in  member- 
ship. As  all  engaged  in  the  study  or  practice  of  the  law,  have 
an  interest  in  a  society  of  this  kind,  we  propose  to  give  a  little 
information  concerning  it,  in  hopes  that  such  an  academy  may 
spring  up  in  every  county  of  the  state. 

The  Academy  meets  on  every  Wednesday  evening  from  Sep- 
tember to  May  inclusive,  in  the  room  where  the  supreme  court 
tries  nisi  prius  cases;  and  it  has  the  use  of  the  library  belonging 
to  the  Law  Association  in  the  room  adjoining.  Its  members 
must  be  students  of  law  or  members  of  the  bar,  and  no  person 
is  admitted  to  their  meetings  who  is  not  introduced  by  one  of 
themselves.  The  officers  of  the  academy  consist  of  a  provost 
and  six  vice-provosts,  who  constitute  the  faculty;  a  president, 
secretary,  treasurer,  prothonotary,  librarian,  and  recorder.  The 
provost  presides  at  the  arguments;  in  his  absence,  one  of  the 
vice-provosts;  in  their  absence,  a  member  by  motion.  The 
usual  duties  are  inddent  to  the  other  offices.    As  regards  the 
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prothonotary,  it  is  his  duty  to  give  two  weeks'  notice  to  the 
disputants  of  the  questions  to  be  argued  by  them — ^to  secure  at 
every  meeting  the  attendance  of  one  of  the  faculty — to  procure 
ficom  them  when  possible  questions  for  argument,  and  to  report 
to  the  academy  on  the  first  Wednesday  evening  in  May,  on  the 
general  state  of  the  legal  discussions  during  the  session.  It  is 
the  business  of  the  recorder  to  copy  into  a  book  provided  for 
that  purpose,  all  opinions  delivered  by  officers  who  preside  at 
the  arguments,  which  when  recorded,  are  opened  to  the  inspec- 
tion of  the  members.  On  the  first  Wednesday  of  every  month 
in  the  session,  the  president  selects  and  arranges  sets  of  dispu- 
tants for  the  succeeding  month.  Each  set  consists  of  four 
members,  two  of  whom  argue  in  the  affirmative,  and  two  in 
the  negative.  In  selecting  the  disputants  he  commences  at  the 
head  of  the  roll,  and  proceeds  regularly  to  the  end,  so  that  every 
member  has  an  opportimity  afforded  him  to  take  part  in  the 
discussions.  The  president  also  appoints  the  members  who  are 
to  read  essays. 

The  questions  which  are  argued  are  never  of  a  trivial  charac- 
ter. Practical  importance,  we  have  noticed,  is  a  merit  always 
remembered  in  this  institution.  The  disputants  come  prepared 
for  an  intellectual  contest;  and  they  engage  in  it  with  all  the 
ardour  and  ability  which  a  splendid  fee  or  great  responsibility 
is  calculated  to  call  forth  when  at  the  bar.  And  hence,  they 
derive  a  lasting  benefit  from  their  efforts.  Of  lord  Mansfield 
it  is  said  by  Mr.  Butler,  "that  while  he  was  a  student  in  the 
temple,  he  and  some  other  students  had  regular  meetings  to 
discuss  legal  questions;  that  they  prepared  their  arguments  with 
great  care,  and  that  he  afterwards  found  many  of  them  useful 
to  him  not  only  at  the  bar,  but  upon  the  bench/'*  And  we  are 
told  by  Mr.  Warren,  that  some  of  the  most  distinguished  mem- 
bers of  the  present  English  bar,  have  been  indebted  for  much 
of  their  success  to  the  information  derived  from  these  interesting 
and  instructive  associations.* 

There  can  be  no  question  but  that  a  student  who  enters  the 
Law  Academy  in  the  right  spirit,  must  be  highly  benefited  by 
its  exercises.    They  present  to  him  a  stage,  as  it  Were,  where 


Hor.  Subsec.  pp.  901-8. 

Warren*!  Law  Studies,  p.  438.    (14  toL  Littel^a  Law  Lib.) 
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he  must  rehearse  some  of  the  most  stirring  scenes  in  the  great 
drama  of  his  professional  life.  They  serve  moreover  to  give 
him,  to  a  limited  extent  we  admit,  that  alchemic  quaUty  of  a 
lawyer's  mind,  called  tact^  which  by  some  imseen  operation 
converts  a  sinking  cause  into  a  triumphant  one,  and  supplies  a 
thousand  defects  of  the  evidence  on  which  it  depends.  The 
great  power  of  a  nisi  prius  advocate,  says  sergeant  Talfourd, 
consists  of  tact  in  the  management  of  a  cause.  Of  this,  a  by- 
stander sees  but  little;  if  the  art  be  consimamate,  nothing;  and 
he  is  with  difficulty  made  to  comprehend  its  full  value.^  In 
fine,  to  use  the  language  of  Roger  North,  the  advantages  of  a 
fit  society  are  to  a  student,  superior  to  all  others  put  together. 

Concerning  the  essays,  it  is  enough  to  say  that  some  of  them 
are  productions  that  have  never  been  excelled,  and  have  given 
the  academy  a  name,  which  has  caused  it  to  be  respected  both 
here  and  abroad.  Mr.  Laussat's  celebrated  dissertation  on 
Equity  in  Pennsylvania,  was  an  academic  exercise;  and  it  was 
said  by  those  who  were  best  acquainted  with  him,  that  when 
he  read  it  before  the  academy,  he  was  wholly  unconscious  of 
the  extraordinary  merit  of  his  performance.  Chief  Justice 
Marshall  in  a  letter  to  Mr.  Du  Ponceau,  writes,  that  "if  anything 
could  move  his  prejudices  in  favour  of  the  separation  of  the 
courts  of  common  law  and  equity,  it  would  be  the  argument  of 
this  essay.''*  And  the  admiration  of  chancellor  Kent,  as  well 
as  several  foreign  jurists,  is  equally  as  pointed. 

We  know  of  no  better  conclusion  for  our  remarks,  than  the 
peroration  of  an  address  delivered  before  the  Law  Academy 
by  John  M.  Scott  Esq.,  at  the  opening  of  the  session  in  Sep- 
tember, 1830.3 

"The  existence  of  this  academy,  gentlemen,  is  a  proof  that 
you  have  started  in  your  career  with  ardour,  and  are  pursuing 
it  with  judgment.  It  is  an  admirable  institution,  entitled  to  your 
constant  support:  a  field  of  intellectual  combat,  in  which  discus- 
sions are  heard  that  would  command  respect  from  established 
tribunals,  and  which  has  abeady  obtained  a  fame  abroad,  gained 


»  Talfourd'e  Miscellanies,  Art:  "The  Profession  of  the  Law.»' 
"  See  the  late  John  Rlngle  Jones*  Eulogiom  upon  Anthony  Laussat,  p.  12,  pro- 
nounced before  the  Law  Academy,  January  11, 1834. 
•  See  12  vol.  Hazard's  Penn.  Reg.  p.  340. 
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by  the  writings  of  a  favourite  son.  The  academy  has  been  long 
indebted  to  the  celebrated  jurist,  who  in  the  midst  of  scientific 
labours  and  philosophical  researches,  has  not  hesitated  to  preside 
over  its  fortunes;  its  present  session  has  commenced  under 
auspices  of  renewed  brilliancy,  in  the  accession  to  its  faculty 
qf  gentlemen  upon  whose  model  the  rising  generation  may  be 
proud  to  form  themselves.  When  hereafter  the  names  shall  be 
recounted  of  those  who,  imbibing  here  their  legal  principles, 
shall  have  sustained  nobly  the  honour  of  their  profession,  may 
yours^  gentlemen,  and  that  of  each  of  you,  fill  a  large  space  in 
the  animating  story.'' 
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[Saturday,  September  30th,  1843. 
HAYES   V.   BOBB. 

1.  The  District  Coort  for  the  City  and  County  of  Philadelphia  has  not  jarisdiction  of 
a  suit  where  the  plaintiflPa  original  demand  was  more  than  $100,  if  it  is  pleaded 
in  abatement^to  the  jurisdiction  that  a  direct  payment  has  been  made  which 
reduced  the  plaintiff'^s  demand  before  suit  brought  to  an  amount  less  than  $100., 

2.  Where  by  a  mistake  a  defendant  gave  a  note  for  an  amount  greater  than  was  actu^ 
ally  due,  by  which  mistake  the  amount  due  the  plaintiff  was  reduced  to  a  sum 
less  than  $100:  Quarts  whether  this  would  be  equivalent  to  a  payment  so  aa 
to  defeat  the  jurisdiction  of  the  court  on  a  plea  to  the  jurisdiction. 

3.  In  the  District  Court  a  plaintiff  who  takes  judgment  on  an  affidavit  of  defence  for 
the  arooant  admitted  to  be  due,  cannot  go  to  trial  for  the  residue. 

Bale  for  judgment  for  want  of  sufficient  affidavit  of  defence. 

Plaintiff  filed  a  copy  of  a  note  drawn  by  defendant  to  plain- 
tiff's order  for  i899  34,  which  with  interest  amounted  to  more 
than  8100  before  suit  brought. 

The  defendant  in  his  affidavit  alleged  that  the  note  in  question 
was  given  for  a  balance  of  a  book  account  due  the  plaintiff— 
that  the  plaintiff  who  kept  the  account,  informed  the  defendant 
at  the  time  the  note  was  given,  that  the  balance  due  him 
according  to  his  pass-book  was  896  44,  to  which  interest  82  90 
was  added,  which  made  $  99  34,  the  amount  of  the  note  in  ques- 
tion. Defendant  afterwards  discovered  that  810  paid  by  him 
before  giving  plaintiff  the  note,  was  not  credited  in  the  plaintiff's 
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account,  and  therefore  that  the  sum  of  |>86  44  and  mterest, 
(less  than  8100,)  was  all  that  was  bona  fide  due  the  plaintiff  at 
the  time  the  note  was  given — ^that  the  plaintiff  was  duly  notified 
of  the  mistake  before  suit  brought;  and  the  aflSdavit  concluded 
with  a  suggestion  that  the  court  had  not  jurisdiction  of  this 
action,  less  than  glOO  being  actually  due  at  the  time  the  suit 
was  brought. 

Saunders  Lewis  Esq,,  for  plaintiff,  asked  judgment  for  the 
balance  admitted  to  be  due,  which  was  opposed  by  defendant's 
coimsel  on  the  ground  that  the  court  had  not  jurisdiction  of  the 
case,  and  could  not  enter  judgment  for  less  than  jSlOO.        ^ 

On  the  part  of  the  plaintiff  it  was  argued,  that  the  sum  in 
controversy  in  this  case  exceeded  $  100 — *'the  sum  demandedhy 
the  plaintiff  is  the  sum  in  controversy."  Rodman  v,  Hutchin- 
son, 4  Wharton  R.  242.  The  plaintiff  can  tak€  judgment  for 
the  amount  admitted  to  be  due,  and  go  to  trial  for  the  residue. 
M'Kinney  v.  Mitchell,  4  W.  &  S.  25. 

T.  Westcott  Esq,,  for  defendant,  denied  the  authority  of  the 
court  to  enter  judgment  for  the  amount  admitted  to  be  due, 
because  the  plaintiff  by  asking  judgment  for  that  amount,  ad- 
mitted so  much  on/y  to  be  due,  which  therefore  was  the  amount 
in  controversy,  and  was  less  than  jglOO;  the  note  being  given 
for  a  book  account,  whatever  would  be  a  defence  to  the  book 
account  between  the  original  parties,  would  be  a  defence  to  the 
note;  here  the  amount  due  on  the  book  account  was  only 
$86  44,  which  was  all  plaintiff  could  recover  on  the  note;  a 
payment  which  reduced  the  plaintiff's  original  claim  to  a  sum 
less  than  S 100  at  the  time  when  suit  was  brought,  would  defeat 
the  jurisdiction  of  this  court.  Byrne  v.  Gordon,  2  Browne  Rep. 
274.  This  mistake  could  have  been  given  under  the  plea  of 
payment  as  an  equitable  defence.  The  cases  of  Kline  v.  Wood, 
9  S.  &  R.  299,  and  Rodman  v.  Hutchinson,  4  Whart.  R.  242, 
were  cases  in  which  the  defendants  had  pleaded  in  bar,  and 
the  amounts  on  verdict  were  ascertained  to  be  less  than  jBlOO; 
'this  defence  is  in  the  nature  of  a  plea  in  abatement  to  the  juris- 
diction, which  was  the  only  manner  in  which  a  defence  of  this 
nature  could  be  made.  Meredith  v.  Pierie,  2  Penn.  Law 
Journal  58. 
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The  court  intimated  a  desire  to  have  the  question  settled — 
directed  the  plaintiff  to  file  a  declaration  to  which  a  plea  to  the 
jurisdiction  might  be  put  in,  which  was  the  proper  manner  to 
test  the  question  of  jurisdiction.  A  direct  payment  which  would 
reduce  the  plaintiff's  demand  to  a  sum  less  than  9100,  would 
if  pleaded  specially  in  abatement,  be  a  good  defence  to  an  action; 
whether  the  mistake  of  9 10  in  this  case  would  be  considered  as 
equivalent  to  paymtnt  under  a  plea  to  the  jurisdiction,  was 
doubted.  The  plaintiff  cannot  take  judgment  for  a  part,  and  go 
to  trial  for  the  rest;  the  case  of  M'Kinney  v.  Mitchell  was  under 
a  special  rule  of  court,  and  does  not  apply  to  an  affidavit  of 
defence  under  the  act  creating  the  District  Court, 

Rule  discharged. 


WOOD    v.    FINN, 

1.  In  Tolonfary  references  either  party  may  at  any  time  before  award  made, 
revoke  the  authority  given  to  the  arbitrators. 

2.  The  effect  of  such  revocation  is  to  put  an  end  to  this  authority. 

3.  An  award  made  and  filed  after  such  revocation  stricken  off. 

This  case  came  up  on  a  rule  to  strike  oft  an  award  of  referees, 
which  had  been  filed  in  this  court  under  the  act  of  1806,  relating 
to  arbitrations.  It  appeared  that  the  parties  by  a  voluntary 
submission  in  writing,  dated  May  31,  1843,  had  referred  the 
matters  in  dispute  between  them  to  three  arbitrators,  no  action 
having  been  instituted  at  the  time, — ^that  in  pursuance  of  the 
submission,  there  had  been  sixteen  or  seventeen  meetings  of  the 
parties  before  the  arbitrators,  and  that  on  the  27th  day  of  July, 
1843,  the  plaintiff  Wood,  had  executed  a  sealed  instrument 
formally  revoking  the  submission,  and  had  duly  notified  the 
arbitrators  and  the  other  party  of  said  revocation.  The  referees 
however  met  again,  and  the  defendant  attending,  had  proceeded 
with  the  hearing  of  the  cause,  and  had  made  out  and  filed  an 
award  on  the  30th  of  August  last  in  favour  of  the  plaintiff,  but 
for  a  small  portion  of  his  claim,  the  award  being  in  fact  favour- 
able to  the  defendant. 

The  plaintiff  had  filed  several  exceptions  in  support  of  the 
motion,  the  first  of  which  was,  "That  the  award  being  made 
after  the  due  execution  of  the  revocation,  the  power  of  the 
referees  was  gone,  and  the  award  was  consequently  void." 
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E.  K.  Price  Esg.y  with  whom  was  ilfr.  Meredith^  for  the 
plaintiflf,  contended:  That  in  all  voluntary  submissions  to 
reference,  where  there  was  no  case  in  court,  the  parties  might 
revoke  the  authority  given  to  the  arbitrators  by  the  submission 
at  any  time  before  the  award  was  made,  and  cited  Watson  on 
Awards,  page  16;  and  that  the  efifect  of  such  revocation  was  to 
take  away  all  authority  of  the  arbitrators,  ib.  21.  8  East  608. 
7  Watts  213. 

H.  M.  Phillips  Esq.y  for  the  defendant,  contended  that  this  was 
a  submission  under  an  act  of  assembly  in  which  the  duties  of 
the  arbitrators  is  imperatively  laid  down,  their  compensation 
fixed,  &c.,  and  not  a  reference  at  common  law;  and  that  the 
very  appearance  of  the  plaintiff"  and  his  making  exceptions  to 
the  award,  was  evidence  of  its  validity. 

Samuel  Davis  Esq.,  on  the  same  side,  cited  Oxley  v.  Olden, 
1  Dall.  453;  Rushton  v.  Dunwoodie,  1  Binn.  42;  and  contended 
that  the  revocation  was  too  late.     Cur.  adv.  vult. 

And  now,  September  30th,  the  rule  was  made  absolute:  his 
honour  Judge  Pettit,  observing  that  it  was  well  established  both 
by  the  English  and  American  cases,  that  the  power  of  revoca- 
tion might  be  exercised  at  any  time  before  the  award  was 
made,  in  all  cases  of  voluntary  reference,  and  that  an  award 
made  after  revocation  was  void,  and  the  filing  it  irregular. 


HIRST    v.    CLARKE. 

[September  9th,  1843. 

1.  The  labour  of  authors  b  not  a  proper  subject  of  book  entries,  and  a  copy  of  an 
account  purporting  to  be  copies  of  book  entries  of  items  of  literary  composition, 
is  not  an  account  upon  which  a  plaintiff  could  obtain  judgment  for  want  of  an 
affidavit  of  defence  under  the  2d  section  of  act  of  March  28th,  1835. 

fL  QiMsrs,  whether  an  affidavit  of  defence  sworn  to  before  an  alderman  or  justice, 
b  sufficient. 

This  was  an  action  brought  upon  a  book  account  in  which 
the  defendants  were  charged  with  various  items  of  literary 
composition:  sonnets,  odes,  lines,  &c.,  a  copy  of  which  account 
was  duly  filed.    The  defendant  filed  an  affidavit  of  defence 
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si^om  to  before  an  alderman,  in  which  it  was  alleged  that  the 
defendant  had  been  fully  paid,  &c.  A  rule  was  taken  to  show 
cause  why  judgment  should  not  be  entered  for  want  of  sufficient 
affidavit  of  defence. 

H.  B.  Hirst  Esq.,  took  several  exceptions  to  the  sufficiency 
of  the  affidavit — the  most  important  of  which  was  that  the 
affidavit  had  been  sworn  to  before  an  alderman,  and  one  who 
was  of  counsel  in  the  cause.  Mr.  Hirst  contended  that  alder- 
men or  justices  had  no  authority  to  administer  oaths  or  affirma- 
tions, except  in  judicial  proceedings  before  themselves  or  under 
rules  of  court  in  certain  cases;  that  this  being  a  voluntary  affi- 
davit, not  in  a  judicial  proceeding  before  the  alderman,  the 
defendant,  if  the  facts  therein  set  forth  were  false,  could  not  be 
convicted  of  perjury,  and  cited  Shaffer  v.  Kintzner,  1  Binney 
542.  And  further,  that  the  District  Court  was  a  court  of  limited 
or  special  jurisdiction,  and  that  the  prothonotary  by  the  act  of 
March  28th,  1835,  was  especially  entrusted  "with  the  business 
of  said  court;  and  he  also  referred  to  the  act  of  April  11th,  1834, 
in  which  he  was  especially  entrusted  with  this  duty :  That  it 
did  not  appear  to  have  been  the  intention  of  the  legislature  to 
give  to  aldermen  the  authority  to  take  oaths  or  affirmations  in 
other  cases,  &c. 

George  Sharswood  Esq.,  in  reply,  relied  upon  the  sufficiency 
of  the  defence  set  forth  in  the  affidavit,  and  if  the  court  thought 
the  defect  in  the  jurat  important,  would  ask  leave  to  file  a  sup- 
plemental affidavit. 

The  court  said  it  had  been  customary  to  make  the  affidavits 
before  magistrates,  but  their  authority  had  been  doubted  here- 
tofore: That  the  question  should  be  settled  by  the  supreme 
court  or  by  legislative  enactment.  The  court  thought  there  was 
another  point  in  this  case  which  would  render  the  decision 
as  to  the  defect  in  the  jurat  unnecessary,  namely,  that  the 
book  account  upon  which  suit  was  brought,  and  a  copy  of 
which  was  filed,  was  not  such  an  one  as  was  within  the  mean- 
ing of  the  section  under  which  plaintiff  now  claimed  judgment: 
That  the  intellectual  labour  of  authors  was  not  such  labour  as 
could  properly  be  the  subject  of  a  charge  in  a  book  of  original 
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entries.  There  was  no  criterion  by  which  the  correctness  of 
the  charges  could  be  estimated;  the  value  of  the  items  in  such 
an  account  depending  upon  the  reputation  of  the  author,  and  iX 
seemed  to  call  for  the  action  of  a  jury.  There  was  no  doubt 
however,  that  authors  could  recover  upon  a  contract  for  literary 
composition.     The  rule  was  discharged. 


COURT  OF  QUARTER  SESSIONS. 

[September  Term,  1843. 
COMMONWEALTH   V.    SMITH. 

1.  The  act  of  July  ISth,  1842,  abolishing  imprisonment  for  debt,  does  not  alter  the 
law  in  relation  to  constructive  larceny^  but  creates  a  new  offence;  and  it  is  de- 
signed to  make  individuals  who  should  obtain  money,  personal  property,  or  other 
Taluablo  thing,  by  colour  of  any  false  token,  or  by  any  false  pretence,  liable  to 
punishment  by  fme  and  imprisonment 

3.  If  property  is  hired  with  a  felonious  intent,  the  hiring  being  a  mere  pretence  to 
obtain  actnal  possession,  it  is  larceny,  and  the  offence  is  perpetrated  when  the 
property  ii  received. 

3.  But  if  the  original  intention  was  honest  and  fair,  the  contract  bonajide^  no  sub- 
sequent change  of  that  design  would  make  the  taking  larceny. 

4.  And  the  offender  must  be  brought  to  trial  before  the  tribunal  of  the  place  at 
which  the  possession  is  obtained  by  means  of  the  fidse  pretences,  and  not  of  that 
where  the  actual  sale  or  conversion  took  place — the  sale  being  only  evidence  of 
intention — the  crime  being  perfected  on  obtaining  possession. 

5.  Where  a  horse  was  hired  in  Philadelphia  to  go  to  Laurel  Hill,  and  taken  away 
twenty  miles  from  the  city  into  another  county,  and  sold,  the  offender  is  to  be  tried 
at  Philadelphia,  and  the  question  for  the  jury  is,  Did  the  felonious  intent  exist  at 
the  time  the  horse  was  hired? 

This  was  a  motion  for  a  new  trial;  the  facts  are  fully  stated  in 
the  opinion  of  the  court. 

George  fF.  Barton  Esq.y  for  the  prisoner. 
•Sshbel  Ghreen  Jr.  Esq.,  for  the  commonwealth. 

Judge  Parsons  delivered  the  opinion  of  the  court  as  follows: 
The  prisoner  has  heen  found  guilty  of  horse  stealing.  A 
motion  is  made  in  arrest  of  judgment,  and  for  a  new  trial.  It 
is  first  alleged  that  the  offence  was  improperly  laid  in  the  indict- 
ment; that  the  prisoner  should  have  been  charged  under  the  act 
of  July,  1842,  with  having  obtained  goods  under  false  pretences. 
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This  reason  is  based  upon  the  2l8t  section  of  the  law  passed 
the  12th  day  of  July,  \%4Sty  entitled,  <<An  act  to  abolish  impri- 
sonment for  debt,  and  to  pmiii^  fraudulent  debtors ;''  and  if  the 
position  assumed  by  the  prisoner's  counsel  be  correct,  this  act 
has  produced  a  material  change  in  the  criminal  law  of  Penn- 
sylvania. A  large  number  of  offences  which  have  heretofore 
been  considered  felonies,  hoth  in  England  and  this  country,  are 
now  simply  misdemeanours.  Hence  a  class  of  cases  which  have 
usually  been  denominated  constructive  larcenies,  are  now  only 
the  obtaining  of  goods  by  false  tokens  and  under  false  pre- 
tences. If  the  legislature  have  made  this  surprising  change  in 
our  criminal  code,  we  are  bound  to  pronounce  the  law  as  wa 
find  it — Yet  before  a  court  should  arrive  al  any  such  conclu- 
sion, the  mind  must  be  clearly  convinced  that  no  other  reason* 
able  construction  can  be  given  to  the  act  in  question.  In  our 
opinion,  there  has  been  no  alteration  in  the  grade  of  crimes,  or 
their  punishment;  that  what  was  a  felony  before  the  passage 
of  that  law,,  is  so  now.  No  decisive  indication  of  a  change 
relative  to  offences  which  were  then  known  and  fixed,  appears 
in  this  statute. 

We  believe  it  was  the  intention  of  the  legislature  to  create  a 
new  offence,  and  not  to  alter  the  settled  law  of  the  state — ^that 
they  only  designed  to  make  individuals  who  should  obtain 
moneys  personal  property,  or  other  valuable  thing  by  colour  of 
any  false  token,  or  by  any  false  pretence,  liable  to  punishment 
by  fine  and  imprisonment,  when  before  the  passage  of  the  law, 
they  could  only  be  made  responsible  to  the  party  injured  in  a 
dvil  action,  and  that  tlie  law  admits  of  no  otlxer  fair  or  reason- 
able construction. 

In  this  view  of  the  subject,  we  think  we  are  fully  sustained  by 
the  authorities  both  in  England  and  this  country. 

Before  the  passage  of  the  statute  of  the  3d  Henry  VIII.,  iir- 
dictments  for  cheats,  or  obtaining  goods  under  false  pretences, 
or  by  false  tokens,  could  not  be  sustained,  unless  the  offence 
affected  the  public,  and  was  calculated  for  the  purposes  of 
general  fraud  and  deceit,— such  as  selling  by  false  weights  or 
measures,  vending  unwholesome  provisions,  and  the  like» 

Then  came  the  statute  of  30  George  II.,  in  relation  to  the 
same  subject,  and  lastly  the  statute  of  52  George  III.,  of  which 
ours  i&  almost  a  transcript.     Yet  we  find  by  looking  at  the 
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reported  decisions  of  the  courts  ia  Great  Britain^  constructive 
larcenies  were  punished  as  a  felony,  and  that  the  common  law- 
was  never  considered  as  altered  by  those  acts  of  parliament. 

In  the  state  of  New  York,  a  statute  similar  to  the  one  now 
under  consideration  has  been  in  force  for  many  years,  yet  I 
believe,  the  courts  in  that  state  never  decided  Uiat  it  embraced 
those  offences  which  before  the  passage  of  the  law  were  deemed 
felonies.  In  the  year  1842,  there  were  a  number  of  good  law- 
yers in  the  legislature,  and  had  it  been  the  design  of  that  body 
to  vary  the  law  in  a  matter  of  sudti  vital  importance  to  the 
protection  of  society,  it  would  have-  been  indicated  in  explicit 
terms.  This  is  not  done;  and  we  believe  Hiere  is  no  alteration 
of  the  criminal  law  of  the  steite  in  that  particular. 

The  section  of  the  law  above  referred  to,  has  been  fully  con- 
sidered by  this  court,  and  a  construction  given  to  it  in  the  pasa 
of  the  Commonwealth  v*  Hutchinson  ;>  and  I  need  only  refer  to 
the  able  opinion  of  the  president  judge  of  this  court,  as  laying 
down  a  general  principle  which  is  our  guide  in  all  cases  that 
arise,  and  which  governs  us  in  the  present,  so  far  as  it  is  appli'^ 
cable. 

The  next  reason  which  the  learned  counsel  has  presented  for 
our  consideration,  is  that  this  case  is  not  within  the  jurisdiction 
of  the  court;  the  proof  being  that  though  the  hiring  of  the  horse 
by  the  prisoner  was  in  the  city  of  Philadelphia,  the  conversion, 
to  his  own  use  was  in  another  county,  where  the  case  should 
be  tried. 

It  appeared  in  evidence  that  the  prisoner  went  to  a  livery 
stable  in  this  city,  hired  a  horse  and  buggy  to  go  to  Laurel  Hill, 
saying  that  he  would  return  in  the  afternoon  of  that  day;  he 
was  a  stranger  to  the  owner  of  the  property;  but  from  the  grave 
looks  and  gentlemanly  demeanour  of  the  prisoner,  the  owner 
had  very  little  hedtatllMi  in  trusting-  him  with  it:  that  the  pro- 
perty was  not  returned,  but  the  owner  in  about  two  weeks 
found  the  horse  some  twenty  miles  from  the  city,  either  in 
Montgomery  or  Berks  county.  The  accused  was  arrested  and 
lodged  in  the  jail  at  Reading,  where  he  confessed  that  it  was 
his  intention  when  he  hired  the  horse  to  sell  him  for  the  purpose 
of  raising  some  money,  and  that  he  did  dispose  of  all  the  pro- 

'  3  PemiBylTaiiia  Law  Journal,  p.  d41. 
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perty  except  the  harness^  which  the  owner  found  upon  the 
prisoner's  premises  unsold. 

On  the  trial  of  the  cause,  I  instructed  the  juvf  that  if  they 
believed  when  the  prisoner  hired  the  property,  his  intention  was 
felonious,  that  his  intention  was  to  steal  it,  and  (he  hiring  was 
only  a  pretenee  to  get  it  into  his  possession,  and  then  to  convert 
it  to  his  own  use,  ii  was  larceny.  I  also  further  diarged  the  jury, 
that  if  the  prisoner  hired  the  property  with  the  intent  of  going 
to  t|ie  place  indicated,  and  afterwards  changed  that  intention, 
he  could  not  be  convicted;  but  if  they  were  of  the  opinion  that 
the  ride  to  Laurel  Hill  was  a  mere  pretence  of  the  prisoner's  to 
get  the  property  into  his  possession,  and  that  he  hired  it  wi^i  the 
intention  of  stealing  it,  then  they  would  be  justified  in  finding 
a  verdict  of  guilty.  It  was  likewise  expressly  stated  to  the 
JurjTy  that  they  must  be  convinced  that  the  animus  furandi 
existed  at  the  time  the  property  was  obtained,  in  order  to  coi>> 
stitute  the  offence  charged  in  the  indictment. 

In  this  opinion  we  think  we  are  fully  sustained  by  Uie  highest 
authority,  and  we  need  only  cite  the  case  of  Pear,  reported  in 
2d  East,  S.  C.  685,  Charlewood's  case,  that  of  John  Henry 
Aickles,  and  a  number  of  others  collected  in  the  2d  vol.  of 
Russell  on  Crimes,  page  1072  to  1087. 

It  is  contended  by  the  prisoner's  counsel,  that  as  it  appears  there 
was  no  conversion  of  the  property  in  Philadelphia  county,  that 
is,  the  property  being  sold  in  Berks  county,  he  cannot  be  tried 
here,  the  actual  sale  not  being  within  our  jurisdiction.  But  I 
apprehend  the  case  does  not  turn  upon  the  sale,  or  a  change  of 
possession  by  the  accused;  the  felonious  intent  must  exist  at  the 
time  he  obtains  the  possession  by  hiring;  and  even  had  he  never 
made  any  disposition  of  it— if  his  original  intention  was  felo- 
nious, and  the  jury  so  find — ^the  crime  is  complete. 

It  is  the  design  to  steal,  at  the  moment  when  the  prisoner 
obtains  the  possession^  that  stamps  the  transaction  with  felony; 
ail  the  subsequent  acts  are  only  evidence  of  the  original  pkn 
formed,  and  controlling  the  mind  when  the  property  is  secured 
by  the  prisoner.  His  guilt  or  innocence  depends  alone  oa  this 
fact,  which  a  jury  must  decide ;  and  where  the  act  was  done  the 
court  have  jurisdiction.  W«  think  the  verdict  has  settled  that 
point  in  the  present  case,  l6at  the  crime  was  committ^  in 
Httiadelphia. 

VOL.  I. — NO.  Irf  4 
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I  thiok  these  positions  are  ftilly  sustained  by  Semple's  cas^^ 
tried  at  the  Old  Baily  in  1786.  It  appeared  that  the  prosecutor 
Mr.  Lycett,  -wus  a  coachmaker,  and  let  out  carriages  to  hire. 
The  prisoner  was  a  gentleman  who  lodged  in  the  neighbour- 
hood^ under  the  name  of  Harrold,  and  had  sometimes  hired 
carriages  from  the  prosecutor,  and  paid  for  them  punctually. 
On  the  1st  of  September,  1785,  the  prisoner  hiied  a  postchaise 
of  the  prosecutor  for  three  or  four  weeks,  to  go  a  tour  to  the 
north.  It  was  agreed  he  should  pay  five  shillings  a  day  during 
that  time.  The  prisoner  took  the  chaise  from  Mr.  Lycett  with 
his  own  horses,  and  was  driven  in  it  from  London  to  an  inn  at 
Uxbrj^ge,  where  he  ordered  other  horses  and  went  to  Bulstrode, 
and  returned.  He  then  took  fresh  horses  at  the  same  inn  at 
tTxbridge;  but  where  he  went  with  the  chaise  afterwards,  did 
not  appear,  but  he  never  returned  it  to  the  prosecutor;  and  no 
tidings  could  be  obtained  of  him  till  twelve  months  afterwards^ 
-  when  he  was  arrested  on  some  other  charge. 

It  was  submitted  to  the  court  in  behalf  of  the  prisoner,  that 
flpon  these  facts  the  offence  did  not  amount  to  felony;  and 
that  the  case  was  distinguishable  from  those  of  Pear  and  Aickles, 
inasmuch  as  in  those  cases  the  parties  had  never  obtained  the 
legal  possession  of  the  goods  delivered  to  them;  whereas  in  the 
present  case,  the  prisoner  had  obtained  the  chaise  on  a  contract 
which  it  was  not  proved  he  bad  broken;  as  the  chaise  was  not 
hired  for  any  definite  time,  or  to  go  to  any  certain  place;  and  a 
mere  understanding  that  it  was  for  three  weeks  or  a  month,  for 
the  purpose  of  making  a  tour  to  the  north,  made  no  part  of  the 
contract.  And  even  supposing  that  the  contract  should  be 
thought  not  to  extend  beyond  the  three  weeks  or  a  month,  yet 
as  it  was  clear  that  during  that  time  at  least,  the  prisoner  had 
the  legal  possession  of  the  chaise,  no  intention  to  convert  it 
wrongfully  to  his  own  use  arising  afterwards,  whether  from 
necessity  or  dishonesty,  would  make  the  withholding  a  felony j 
as  the  animus  furandi  must  exist  at  the  time  the  property  is 
obtained.  But  the  court  said,  ^that  they  were  boimd  by  the 
determination  of  former  cases:  that  it  was  at  that  time  settled, 
that  the  question  of  intention  was  for  the  consideration  of  the 
jury;  and  that  in  this  case,  if  the  jury  should  be  of  the  opinion 
that  the  original  hiring  of  the  chaise  was  with  a  felonious  intent 
to  steal  it,  and  the  hiring  a  mere  pretence  to  enable  the  prisoner 
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10  effectuate  that  design,  without  any  intention  to  restore  or  pay 
for  it,  it  would  fiiU  precisely  within  the  principle  of  Pear's  case, 
and  the  other  decisions  which  had  been  made;  and  the  taking 
would  amount  to  felony.  For  if  the  owner  only  intended  to 
give  the  prisoner  a  qualified  use  of  the  chaise,  and  the  prisoner 
had  no  intention  to  make  use  of  that  qualified  possession,  but  to 
convert  it  to  his  own  use,  he  did  not  take  it  upon  the  contract, 
and  therefore  did  not  obtain  the  lawful  possession  of  it;  but  if 
there  was  a  bona  fide  hiring,  and  a  real  intention  of  returning 
it  at  that  time,  the  subsequent  conversion  of  it  could  not  be 
felony;  for  by  such  contract  and  delivery,  the  prisoner  woukl 
have  acquired, the  lawful  possession  of  the  chaise;  in  which  case 
his  subsequent  abuse  of  that  trust  would  not  be  felony.  That^ 
as  to  their  b^ing  no  proof  of  actual  conversion  in  this  case,  it 
was  not  necessary;  but  the  jury  must  judge  of  it  from  the  cir- 
cumstances.'' The  court  left  the  question  of  intention  to  the 
jury,  who  found  the  prisoner  guilty,  and  he  was  transported  for 
seven  years. 

From  this  and  the  other  authorities  cited,  it  is  manifest  the 
crime  must  be  complete  at  the  time  of  the  original  taking  of  the 
property.  If  the  intention  was  then  felonious,  the  hiring  a 
mere  pretence  to  obtain  the  actual  possession,  it  is  larceny,  and 
the  offence  \s  perpetrated  when  it  is  received  by  the  prisoner. 
If  the  original  intention  was  honest  and  fair,  the  contract  bona 
fide,  no  subsequent  change  of  that  design  will  make  the  taking 
larceny. 

Tlie  horse  in  the  present  case  was  hired  in  Philadelphia;  the 
jury  have  found  that  this  pretended  hiring  was  with  a  felonious 
intent  at  the  period  when  the  property  was  delivered;  if  so, 
then  this  court  has  jurisdiction,  and  here  is  the  proper  place  for 
the  trial;  nor  could  the  sale  of  the  property  in  another  county, 
divest  us  of  the  legal  right  to  take  cognizance  of  the  cause.  The 
offence  was  committed  in  this  city,  if  perpetrated  anywhere;  so 
a  jury  have  decided,  and  this  fact  was  left  for  their  decision.  It 
was  a  point  in  the  cause  which  the  court  could  not  determine. 
To  make  the  acts  of  the  prisoner  criminal,  must  depend  upon 
the  intention  which  influenced  him  when  they  were  performed. 
Stub  is  the  rule  in  all  criminal  prosecutions,  and  is  the  marked 
criterion  to  distinguish  between  these  and  civil  remedies. 

To  illustrate  more  fully  this  position.    If  property  is  takeu 


/ 


4()  Decision  in  the  Court  of  Qtuirter  Sessions. 

under  a  fair  claim  of  rights  no  matter  how  unfomided,  it  is  not 
larceny,  even  if  removed  clandestinely,  without  the  knowledge 
or  consent  of  the  rightful  owner.  And  why?  Because  the  ori- 
ginal intention  was  not  felonious,  but  the  design  was  an  honest 
one.  So  likewise  if  articles  are  taken  by  mistake,  and  under 
circumstances  which  rebut  the  idea  of  stealing.  All  these  cases 
tend  to  prove  that  the  animus  furandi  must  exist  when  the 
act  is  done. 

But  it  has  been  contended  by  the  counsel  for  the  prisoner, 
that  to  render  the  offence  complete,  there  must  be  an  actual 
conversion  of  tlie  property  by  the  accused  to  his  own  use;  and 
in  support  of  this  principle  he  has  cited  Regina  v.  Brooks,  34» 
Eng.  Ch.  Reps.  396,  where  it  is  said  chief  justice  Tindal  at  nisi 
prius,  ruled  that  there  must  be  an  actual  conversion  of  property 
when  obtained  by  hiring,  to  make  it  larceny.  Hence,  that  if  a 
conversion  is  necessary,  it  constitutes  the  offence;  therefore  no 
crime  was  committed  by  the  prisoner  till  he  disposed  of  the 
horse,  and  as  he  sold  it  in  a  neighbouring  county,  there  he 
should  be  tried. 

Without  making  any  remarks  upon  the  force  of  this  case,  or 
its  correctness,  I  think  it  has  been  abundantly  shown  by  the 
many  authorities  previously  cited,  that  the  offence  is  perpe- 
trated and  a  larceny  is  committed,  if  the  original  intention  of  the 
prisoner  was  felonious ;  and  every  cause  must  turn  upon  that 
fact ;  and  the  principle  cannot  be  moi'e  clearly  defined  ttian  in 
Semple's  case,  where  it  did  not  appear  that  the  prisoner  ever 
disposed  of  the  property.  If  this  argument  adduced  on  behalf 
of  the  prisoner  be  sound,  had  he  taken  the  horse  home  to  Berks 
county,  and  there  continued  to  use  him  as  his  own,  from  July 
till  this  time,  it  would  not  be  larceny,  although  he  only  hired 
the  property  to  go  to  Laurel  Hill  under  an  express  agreement 
that  he  would  return  it  in  the  afternoon;  and  with  the  intention 
to  use  it  himself,  and  never  return  the  horse  and  buggy  to  the 
owner,  but  to  deprive  him  of  the  same.  The  practical  effect  of 
such  a  principle  would  be  this;  that  wherever  one  can  obtain 
goods  of  another,  although  the  design  is  wicked  and  felonious, 
while  he  retains  the  possession  he  cannot  be  prosecuted  for 
larceny.  Hence  if  the  accused  chooses  to  wear  out  the  property 
which  he  has  stolen,  he  cannot  be  convicted  of  theft. 

Suppose  a  man  from  the  other  side  of  the  Delaware  should 


Late  Pennsylvania  Decisions.  41 

come  to  this  city  ainl  hire  a  horse  under  the  pretence  of  going 
to  Laurel  Hill,  and  should  drire  directly  to  New  Jersey,  and 
there  keep  him  concealed  for  months,  or  use  him  in  some  se- 
cluded place;  and  it  should  be  clearly  proved  that  it  was  his  in- 
tention at  the  time  of  the  hiring,  to  appropriate  the  property  to 
his  own  use;  and  he  should  afterwards  be  arrested  with  the 
horse  in  his  possession  and  brought  here  for  trial,  would  it  be 
pretended  this  court  had  no  jurisdiction?  Must  a  felon  be  suf- 
fered to  wear  out  tlie  property  of  the  rightful  owner,  which  he 
has  thus  feloniously  obtained?  I  take  it  no  one  would  seriously 
contend,  that  such  a  criminal  could  be  tried  in  the  other  state. 
He  must  be  tried  here,  because  the  wicked  design  was  formed 
and  perpetrated  at  the  time  the  fraudulent  pretence  was  used  to 
obtain  the  possession  of  the  property. 

All  the  cases,  both  in  England  and  this  country,  of  construc- 
tive larceny  (no  matter  of  what  species  of  property),  are  predi- 
cated upon  the  original  design  being  felonious;  and  an  offer  to 
purchase,  or  a  hiring,  and  various  other  devices,  only  being 
resorted  to  with  a  view  to  obtain  the  possession;  an  intention 
to  steal,  being  the  real  object  Hence  it  necessarily  follows,  that 
wherever  the  act  is  done — the  possession  obtained — ^is  the  pro- 
per place  for  the  trial  The  jurisdiction  of  the  court  over  the 
offence  is  fixed;  their  power  to  try  the  accused  attaches  as  soon 
as  he  is  legally  arrested. 

It  gives  me  pleasure  to  state  that  the  judges  who  heard  the 
argument,  are  unanimously  of  the  opinion  that  the  present  rule 
should  be  discharged,  and  a  judgment  rendered  on  the  verdict. 
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[Sdections  from  4  WatU  Sb  Sergevnt's  Reportf.] 

AFFIDAVIT  OF  DEFENCE.  Upon  an  afida^^iiftj^ence 
to  part  of  a  claim,  the  plaintiff  may  take  judgment  fol?  the 
residue  and  receive  it,  and  proceed  to  issue,  trial  and  jtidgpent 
for  that  which  was  disputed.     M^  Kinney  v.  Miichelljis. 
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2.  In  an  action  upon  a  bond  given  for  the  purchase  money  of 
land  conveyed  by  deed  with  a  general  warranty,  an  alSidavit 
of  defence  set  forth  that  adverse  outstanding  claims  existed 
prior  to  the  purchase:  Held  insufficient,  as  there  was  no  alle- 
gation that  the  claims  were  good  or  believed  by  defendant  to 
be  so.     Brick  v.  Coster,  494. 

3.  The  2d  second  section  of  the  act  of  6th  April,  1893,  releases 
land  sold  by  one  of  the  mining  companies  therein  mentioned 
within  one  year  after  the  passage  of  the  act.     lb. 

AMENDMENT.  The  plaintiff  in  an  action  on  the  case  in 
assumpsit,  may  amend  his  declaration  on  the  trial  of  the 
caiise,  by  increasing  the  amount  of  his  claim  in  the  several 
counts,  and  making  a  corresponding  alteration  in  the  amount 
of  his  damages,  and  it  is  a  matter  for  the  discretion  of  the 
court  whether  this  be  cause  for  a  continuance  of  the  cause, 
(vide  Folke  v.  Satterlee,  2  Rawle  214.)  Tassey  v.  Church, 
141. 

BOOK  ENTRIES.  The  parties'  book  of  original  entries  is  not 
competent  evidence  of  the  delivery  of  goods  furnished  under 
a  special  contract.     Nickle  v.  Baldwin,  290. 

CONSTABLE^  In  a  sci.  fa.  against  a  constable  to  recover  the 
amount  of  an  execution  put  into  his  hands,  the  plaintiff  is 
entitled  to  an  appeal  from  the  judgment  of  the  justice.  Soft 
V.  Kelso,  278. 

DEED.  The  recording  of  a  conveyance  within  six  months 
from'its  date,  is  essential  to  the  validity  of  the  title  granted  by 
it,  against  a  subsequent  bona  fide  purchaser  for  a  valuable 
consideration.     Potts  v.  •install,  307. 

DEPOSITION.  A  deposition  taken  in  pursuance  of  a  rule  of 
court  cannot  be  read  in  evidence,  unless  it  appear  by  the 
certificate  of  the  justice  that  it  -was  taken  at  the  time  and 
place  mentioned  in  the  notice.     AT  deary  v.  Sankey,  113. 

JURISDICTION.  Where  the  jurisdiction  of  a  court  is  limited 
by  the  amount  in  controversy  between  the  parties,  and  that 
is  indefinite,  recourse  must  be  had  to  the  demand  as  laid  in 
the  plaintiff's  declaration.     Forester  v.  Jilexander,  311. 

LANDLORD  AND  TENANT.  If  an  inquest  summoned  by 
the  authority  of  two  justices  under  proceedings  by  landlord 
to  dispossess  his  tenant,  cannot  agree,  they  may  be  discharged. 
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fimd  another  venire  issued  to  sommon  a  new  jury.    Cunning- 
ham  y.  Gardner^  190. 

2.  The  affidavit  of  the  landlord  himaelf  is  alone  sufficient  to 
found  such  proceedings.    lb. 

3.  A  tenant  as  such  has  no  right  of  appeal  from  the  decision  of 
the  inquisition.     lb, 

4.  A  landlord  cannot  distrain  goods  for  rent  which  have  been 
previously  levied  upon  in  an  execution  or  foreign  attachment 
Pierit  v.  Scott^  344. 

MECHANIC'S  LIEN.  The  act  of  April  28ih,  1840,  modifies 
the  remedy  for  the  recovery  of  a  mechanic's  lien,  so  that  a 
sheriff's  sale  upon  a  lien  created  under  the  act  of  16th  June, 
1836,  confers  no  other  or  greater  title  in  the  premises,  than 
was  vested  in  the  person  in  possession  at  the  time  the  building 
was  erected.  And  this  whether  the  lien  was  created  before 
or  after  the  act  of  1840.  Evans  v.  Montgomery^  ^\%\ 
(y  Connor  Y.  fFamer,fi23. 

2.  The  acceptance  of  a  note  for  the  amount  of  a  mechanic's 
account,  will  not  prevent  the  filing  it  as  a  lien,  but  a  receipt 
for  the  note  <<in  full"  is  evidence  of  satisfaction.  Jones  v. 
Shawhan^  257. 

3.  One  who  furnishes  nothing  but  superintendence  and  skUl  as 
an  undertaker,  has  no  right  to  file  a  lien  for  any  thing  in 
pursuance  of  his  contract  as  such.    lb* 

4.  A  scL  fa.  cannot  be  maintained  upon  a  daim  apportioned 
among  several  buildings.     lb. 

5.  Certainty  to  a  common  intent  is  sufficient  in  a  description  of 
property  in  a  mechanic's  lien.     Ewing  v.  Barrass,  467. 

PRINCIPAL  AND  AGENT.  The  acts  of  an  agent  or  attor- 
ney  done  after  the  death  of  his  principal,  of  which  he  was 
ignorant,  are  binding  upon  the  parties.  Cassiday  v.  Mack^ 
enzie,  282. 

ROAD.  No  public  road  should  be  confirmed  where  no  order 
was  made  by  the  court  respecting  the  width  of  it,  nor  can  a 
public  road  be  located  along  side  of  another  public  road,  so  as 
to  increase  the  width  of  both  exceeding  fifty  feet»  Boad 
casBy  39. 

SHERIFFS.  The  proviso  contained  in  the  fourth  section  of  the 
act  of  1803,  which  limits  liabihty  of  sheriff's  sureties  to  five 
years,  is  not  altered  or  supplied  by  the  act  of  1834. 
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SUPERVISOR.  Upon  the  senlement  by  the  township  audi- 
tors of  the  account  of  a  supervisor  whose  term  of  office  has 
expired,  he  may  sustain  an  action  against  the  township  for 
the  amount  ascertained  upon  such  settlement  to  be  due  him. 
Carney  v.  fFheatfield  Township^  215. 

UNSEATED  LAND.  A  sale  of  land  for  taxes  which  was 
seated  at  the  time  the  taxes  were  assesssed,  is  void,  and  the 
purchaser  entitled  to  no  compensation  for  improvements. 
Cramer  v.  Hally  36. 

2.  Secusy  where  tax  is  paid.     Dougherty  v.  Dickey ,  146. 

3.  The  Umitation  in  the  third  section  of  the  act  of  1804,  is  in 
full  force,     W  Call  v.  Himebaugh,  1 64. 

4.  The  title  to  a  tract  of  unseated  land  purchased  by  the  com- 
missioners at  a  treasurer's  sale,  after  five  years,  is  absolute 
and  unqualified,  and  a  subsequent  purchase  of  it  by  one  of 

•  several  tenants  in  common,  who  were  the  owners  of  it  before 
the  sale  by  the  treasurer,  will  not  enure  to  the  benefit  of  his 
co-tenants  in  common.     Kirkpatrick  v.  Mat  Mot ^  251. 

5.  The  right  to  redeem  land  sold  for  taxes,  is  exclusively  in  the 
owner,  and  if  redeemed  by  another,  he  will  hold  it  for  the 
owner,  although  claiming  adverse  to  him.  Orr  v.  Cunning- 
ham\  294. 

6.  A  town  lot  cannot  be  assessed  and  sold  at  treasurer's  sale, 
where  either  the  person  or  property  of  the  owner  might  have 
been  taken  foir  the  payment  of  the  taxes.  Smith  v.  ilf  Grew^ 
338. 

WITNESS.  It  is  always  competent  for  a  party  to  show  that 
the  witness  has  related  the  facts  trying,  in  a  different  manner^ 
whether  under  oath  or  not    Bull  v.  Towsony  558. 
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[Selections  from  1  vol  Howard's  Reports,  S.  C.  United  States.] 

BANES.  Whenever  a  banker  has  advanced  money  to  another, 
he  has  a  lien  on  all  the  paper  securities  which  are  in  his  hands 
for  the  ai^ount  of  his  general  balance,  unless  such  securities 
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were  delivered  to  him  under  a  particular  agreement.  Bank 
qfthe  Metropolis  v.  New  England  Bankj  339. 
CHANCERY.  Where  a  loan  is  an  inducement  for  the  execu- 
tion of  a  deed  which  is  absolute  on  the  face  of  it,  though  the 
loan  is  not  recited  as  the  consideration  of  it,  if  the  lender  or 
grantee  in  the  deed  treats  it  subsequently  as  the  consideration 
or  a  part  of  it,  equity  will  declare  the  deed  to  be  a  security 
for  money  loaned.    Morris  v.  Nixony  1 18. 

2.  A  fact  tried  and  decided  by  a  court  of  competent  jurisdiction, 
cannot  be  contested  again  between  the  same  parties;  and 
there  is  no  difference  in  this  respect  between  a  verdict  and 
judgment  at  common  law,  and  a  decree  of  a  court  of  equity. 
Bank  qf  United  States  v.  Beverly,  134. 

3.  But  sui  answer  in  chancery  setting  up  as  a  defence  the  dis- 
mission of  a  former  bill  filed  by  the  same  complainants,  is 
not  sufficient  unless  the  record  is  exhibited. 

COMMERCIAL  LAW.  A  letter  of  guarantee  written  in  the 
United  States,  and  addressed  to  a  house  in  England,  must  be 
construed  according  to  the  laws  of  that  country.  Bell  v. 
Brueny  169.  • 

2,  Extrinsic  evidence  may  be  received  to  ascertain  the  true 
import  of  such  an  agreement,  and  its  construction  is  matter 
of  law  for  the  court.     lb. 

CONSTITUTIONAL  LAW.  A  state  law  passed  subse- 
quently to  the  execution  of  a  mortgage,  which  declares  that 
the  equitable  estate  of  the  mortgagor,  shall  not  be  extin- 
guished for  twelve  months  after  a  sale  under  a  decree  in 
chancery,  and  which  prevents  any  sale,  unless  two-thirds  of 
the  amount  at  which  the  property  has  been  valued  by  ap- 
praisers shall  be  bid  therefor,  is  within  the  clause  of  the  tenth 
section  of  the  first  article  of  the  constitution  of  the  United 
States,  which  prohibits  a  state  from  passing  a  law  impairing 
the  obligation  of  contracts.     Bronson  v.  Kinzie^  311. 

COLLISION.    See  Vessxls. 

EVIDENCE.  The  declarations  of  a  deceased  member  of  a 
family  that  the  parents  of  it  never  were  married,  are  admis- 
sible in  evidence,  whether  his  connexion  with  that  family 
was  by  blood  or  marriage.    JeweWs  lessee  v.  Jetoelly  219. 

2.  The  dockets  and  records  of  a  court,  showing  that  money  had 
been  received  by  the  marshall  or  his  deputies,  under  execu- 
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tionsy  are  evidence  in  a  suit  against  his  sureties.  WilUama 
V.  Unittd  States,  290. 

EXECUTORS  AND  ADMINISTRATORS.  A  disposition 
by  a  testator  of  his  personal  property  to  purposes  other  than 
the  pa3nnent  of  his  debts,  with  the  assent  of  his  creditors,  is 
in  itself  a  charge  on  the  real  estate,  subjecting  it  to  the  pay- 

^  ment  of  the  debts  of  the  estate,  although  no  charge  is  created 
by  the  words  of  the  will.  Bank  of  United  States  v.  Be- 
verly y  134. 

LIMITATION  OF  ACTIONS.  Disabilities  which  bring  a 
person  within  the  exceptions  of  the  statute,  cannot  be  filed 
one  upon  another;  but  a  party  claiming  the  benefit  of  the 
proviso,  can  only  avail  himself  of  the  disabUity  existing  when 
the  right  of  action  first  accrued.  Mercer's  lessee  v.  SeUen^ 
37. 

2,  Lapse  of  time  is  no  defence  where  there  is  an  unexecuted 
trust  to  pay  debts,  which  a  court  of  competent  jurisdiction 
has  decided  to  be  unpaid  in  point  of  fact  Bank  of  United 
States  V.  Beverly y  134. 

PATENT  RIGHTS.  If  a  person  employed  in  the  manufao- 
tory  of  another,  whilst  receiving  wages,  makes  experiments 
at  the  expense  and  in  the  manufactory  of  his  employer — ^has  his 
wages  increased  in  consequence  of  the  useful  results  of  the 
experiments — ^makes  the  article  invented,  and  permits  his 
employer  to  use  it,  no  compensation  for  its  use  being  paid  or 
demanded,  and  then  obtains  a  patent — these  facts  will  justify 
the  presumption  of  a  license  to  use  the  invention.  M'Clurg 
V.  Kingslandy  202. 

PRIVITY  OF  CONTRACT.  If  the  owner  of  land  recognise 
a  sale  of  it  made  by  a  person  who  had  no  authority  to  sell, 
there  is  a  privity  of  contract  between  the  owner  and  the 
purchaser,  which  equity  will  enforce.  Bttchannon  v.  Up- 
shawj  56. 

VESSELS.  The  actual  damage  sustained  by  the  party  at  the 
time  and  place  of  injury,  and  not  probable  profits  at  the  place 
of  destination,  ought  to  be  the  measure  of  Value  in  damages, 
in  cases  of  collision  as  well  as  in  cases  of  insurance.  Smith 
V.  Condry,  28. 


THE 

PENNSYLVANIA  LAW  JOURNAL. 


THE  EFFECT  OF  RECITALS  IN  DEEDS,  ETC. 

The  value  of  a  periodical  law  journal  consists,  not  so  much  in 
speculations  upon  curious  and  abstract  propositions  of  law,  as 
in  the  assistance  which  it  can  afford  the  practitioner,  in  respect 
to  matters  occurring  in  the  course  of  every  day  practice.  Mere 
theorizing  addresses  itself  to  a  class  of  readers  whom  taste,  habit, 
and  peculiar  studies  dispose  to  speculative  or  antiquarian  re- 
search; while  practical  dissertations,  in  aiming  at  the  humble 
end  of  economizing  time  to  those  whose  every  moment  is  as 
gold  dust,  adapt  themselves  to  the  wants  and  convenience  of 
the  whole  profession. 

Professional  advice  is  frequently  called  for  upon  points  which 
have  not  been  made  the  particular  themes  of  commentators 
upon  municipal  jurisprudence;  and  from  many  of  this  kind,  we 
have  selected  as  the  subject  of  this  essay,  the  effect  of  recitals 
in  deeds,  wills  J  agreementSyand  other  instruments  of  writing. 

There  are  numerous  decisions  both  in  England  and  America 
relating  to  this  interesting  subject  But  they  lie  scattered  over 
the  pages  of  a  multitude  of  reports,  without  any  general  view 
being  taken  of  the  great  variety  of  points  in  which  the  subject 
is  considered,  and  without  any  attempt  to  state  the  principles 
which  the  cases  reported  establish. 

The  task  of  examining  and  reconciliiig  all  the  judicial  autho- 
rities, as  to  the  effect  of  recitals  in  deecbs^  says  AJtr.  justice  Ken- 

VOL.  III. — NO.  II.  5 


48  Effect  of  Secitab  in  Deeds  ^e. 

nedy,*  is  not  easy  to  be  performed.  We  are,  however,  enabled 
to  analyze  and  compare  some  of  them,  and  extract  the  principles 
which  they  may  establish.  This  we  propose  to  do.  In  such 
an  investigation,  though  we  may  not  display  all  the  originality 
which  there  is  room  for,  we  may  yet  be  able  to  perform  some 
service  towards  determining  questions  often  propounded  by  the 
client,  and  frequently  suggested  by  the  facts  of  a  cause. 

In  the  present  article  we  will  merely  discoiurse  upon  the  gene- 
ral nature,  use  and  utility  of  recitals,  and  the  effect  of  mis-reci* 
tala  In  further  prosecution  of  our  design,  we  will,  in  a  future 
number,  enter  upon  the  inquiry,  when  and  under  what  circum- 
stances recitals  will  be  looked  upon  as  creating  covenants  be- 
tween the  parties  to  them;  and  will  also  ascertain  of  what  facts 
they  are  evidence,  and  in  what  manner  they  are  construed  both 
at  law  and  in  equity. 

The  recital  in  a  deed  is  defined  to  be  a  narrative  of  such  facts, 
deeds  or  agreements  as  are  necessary  to  explain  the  grantor^s 
title,  and  the  motives  and  reasons  upon  which  the  deed  is 
founded.'  Although  recitals  are  not  necessary  to  the  validity, 
of  deeds,  yet  they  are  usually  inserted  for  the  purpose  of  show- 
ing the  origin  and  derivation  of  the  title,  and  of  stating  such 
facts  as  are  connected  with  or  relate  to  the  subject  matter  of  the 
deed.s  Like  the  preamble  of  a  legislative  enactment,  a  recital 
is  the  key  to  all  that  comes  after.^  In  England,  in  certain  cases 
of  grants  from  the  king  to  a  subject,  it  is  necessary  to  recite  par- 
ticular facts  having  a  bearing  on  the  grant,  otherwise  the  grant 
will  be  void.'  And  in  all  cases  where  the  king  is  interested,  the 
Con3truetion  is  favourable  to  him.^  We  have  no  analogous 
cases  in  this  country;  and  neither  in  England  nor  here,  are 
recitals  necessary  between  ordinary  persons. 

Lord  Holt  in  Bath  and  Montague's  case,^  says,  that  the  reci- 
tals of  a  deed  may  be  made  use  of  to  explain  a  doubt  of  the 
intention  or  meaning  of  the  parties,  but  it  hath  no  effect  or  ope- 
ration. This  language,  however  correct  in  the  main,  is  not  to 
be  taken  without  qualification;  for,  in  many  instances,  as  we 

*  Ingenoll  o.  Sergeant,  1  Whart  356.  •4  Cniiae  317. 

'  Ibid.  Stayer  «.  LosMe  ofWhttmaii,  6  Binn.  418.    Comyn  m  Cont  ch.  u, 

*  Per  Lord  Mansfield  in  Moore  v.  Ma^ratb,  Cowp.  13. 
«  Sbep.  Toneh.  bjr  HUliard  76.    Bac.  Abr.  Pief .  F. 

*  Harris  «.  Wiog,  3  Leon  246-7.  '  Cba.  Ca.  101. 
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will  have  occasion  to  show  hereafteri  recitals  will  operate  as  aa 
estoppelj  as  between  the  parties  to  the  deed  wherein  they  are 
found,  and  those  claiming  under  them.  They  likewise  have  an 
operation  of  no  small  concern  when  an  engagement  is  in  general 
terms,  for  then  they  limit  the  performance  of  the  duties,  the 
mention  of  which  they  precede,  and  the  engagement  will  not  be 
carried  beyond  the  recitals.^  So  also  where  a  recital  is  of  the 
substance  of  a  grant;  for  there  it  is  part  of  the  grant,  and  a  mis- 
recital  will  be  fatal.* 

In  the  performance  of  acts  under  special  authority,  whether 
merely  for  the  interests  or  as  representative  of  others,  as  where 
a  person  discharges  certain  duties  in  pursuance  of  a  power  of 
attorney,  and  particularly  in  cases  where  the  power  is  coupled 
with  an  interest,^  recitals  become  of  the  utmost  importance. 
Trusts  are  imperative,  but  powers  are  voluntary;^  and  hence  it 
is  proper,  in  the  execution  of  powers  in  general,  to  let  the  inten* 
tion  to  execute  be  manifest.  A  revocation  and  appointment 
reciting  a  power,  is  evidence  of  the  execution  of  the  power;  and 
it  is  obvious  that  where  there  is  no  recital,  doubts  may  arise 
whether  or  not  the  power  was  intended  to  be  executed.'  There 
is  one  case,  however,  where  there  can  be  no  such  doubts,  and 
that  is,  where  the  act  done  can  have  no  effect  unless  by  virtue 
of  the  power.  In  such  a  case,  the  law  favouring  the  interpre- 
tation of  powers  of  revocation,  will  resort  to  the  power  and  give 
validity  to  the  instrument,  although  there  be  no  recital  or  ex- 
pression of  intention.  And  this  upon  the  principle  of  qtiando 
nan  valei  quod  ago  et  ago  valeat  quantum  vakrt  potest f^  and 
likewise  upon  another  principle  of  law  equally  enlarged  and 
beneficial — qui  nan  refert  an  quie  intentionem  suam  declarei 
verbis  J  an  rebuts  ipsis  et  factioJ  Still  however^  these  like  all 
other  general  principles,  no  matter  in  what  science,  have  limits 
to  their  signification,  and  distinctions  engrafted  on  their  primi- 
tive sense.    We  are  not  to  take  the  doctrine  above  noticed  as 


>  Bell  V.  Bnien,  1  Howard  169.  *  See  poet  p.  59,  note  3. 

•  Parker  v.  Rett,  13  Mod.  469.  «  1  Story's  Eq.,  aec  9a 
'  Andrews  «.  Emmot,  3  Bro.  Ch.  Rep.  303. 

*  Clerk's  case,  6  Rep,  170.  Goy  «.  Dormer,  T.  Raym.  395.  3  Bra.  Gha.  Rep. 
300-1-3-3.  Ez  parte  CaaweU,  1  Atk.  559.  Bennett  v.  Ahbnrrow,  8  Yes.  609. 
Bradish  v.  Gibbs,  3  Jobnsb  Ch.  Rep.  551. 

V  Scrape's  case,  10  Rep.  143.    4  Cruise  341. 
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unconditioned,  but  must  bear  in  mind  that  the  instnmient  whidi 
is  relied  upon  as  the  execution  of  a  power,  must  mention  or 
contain  some  reference  to  the  estate  or  subject  on  which  it  is  in- 
tended to  operate,  otherwise  it  will  not  be  considered  to  be  a 
revocation  or  appointment.^  Sweeping  clauses  and  general 
devises  and  bequests,  in  which  there  is  such  a  latitude  of  mean- 
ing that  it  can  be  argued  there  was  an  execution,  of  the  power, 
will  uniformly  be  rejected,  as  not  declaring  in  a  proper  and  satis- 
factory manner,  whether  or  not  the  testator  intended  io  execute 
the  power,*  The  exception  is  stated  above,  and  it  is  the  only 
one  we  have  met  with,  namely,  where  the  will  or  other  instru- 
ment becpmes  inoperative,  unless  applied  to  the  power.*  And 
this  exception  is  qualified  in  some  cases  by  the  nature  of  the 
property;  for  in  the  execution  of  a  power  by  will  oi  personalty, 
if  the  intention  does  not  appear  on  the  face  of  the  will,  it  is 
clearly  settled  that  the  court  cannot  go  out  of  the  will  and  admit 
evidence,  for  instance,  to  show  the  inability  to  satisfy  out  of  the 
testator's  own  property,  the  dispositions  he  has  made,  notwith- 
standing the  court  may  be  satisfied  it  was  the  party's  intention 
to  execute  the  power.^ 

Lord  Eldon  in  the  case  of  Nannock  v.  Horton,'  seems  to  think 
that  the  rule  of  law  which  we  have  just  given,  that  is,  requiring 
some  mention  or  reference  to  the  subject  matter  of  the  grant, 
nine  times  out  of  ten  obliges  the  court  to  act  against  what  pro- 
bably might  have  been  the  intention  of  the  party.  This  opinion 
of  so  eminent  a  judge,  is  the  highest  testimony  we  could  desire, 
to  prove  the  great  utility  of  always  reciting  such  facts  as  serve 
to  evince  the  purpose  and  intention  of  parties,  not  only  with 
respect  to  powers,  but  also  all  other  sources  of  reserved  or  dele- 
gated authority. 

But  the  subject  acquires  new  importance  when  it  relates  to 
the  motives  of  a  transaction.  For  it  may  be  laid  down  as  a 
general  rule,  that  in  the  case  of  sealed  instruments,  the  motives 


*  Gilmore  «.  Harris,  Skin.  325.  Dcg  «.  Deg,  3  P.  Wms.  414.  3  Bro.  Cli.  Rep. 
303.  Ex  parte  Caswell,  1  Atk.  559.  Probert «.  Mor(|ran,  1  Atk.  440.  Reade  v. 
Reade,  87  R.  118.  "  Ibid. 

*  Backland  V.  Barton,  2  Hen.  Bl.  139.  Bennett  «.  Marrow,  8  Ves.  616.  Bradish 
V.  Gibbs,  3  Johns.  Cb.  Rep.  551. 

^  Jones  V.  Tacker,  7  Ves.  400.  Jones  v.  Curry,  IWils.  CO. 39.  S.C.  ISwanst 
66.    1  Madd.  ch.  56.  «  7  Ves.  399. 
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of  the  parties  will  not  be  sought  after  or  noticed,  even  where 
they  form  an  ingredient  part  of  the  obligation,  unless  expressed.^ 
The  most  appropriate  manner  of  declaring  the  motiyes,  is  by- 
way of  recital:  for  then  their  relation  to  the  other  parts  of  the 
instrument  has  a  known  and  settled  construction. 

In  the  case  of  Boehm  v.  Wood,'  lord  Eldon  had  occasion  to 
notice  this  doctrine,  and  he  applied  it  with  strictness.  The  plain- 
tiff had  filed  against  the  defendant  a  bill  for  the  specific  perform- 
ance of  articles  of  agreement  for  the  purchase  of  real  estate. 
The  defendant  in  his  answer,  stated  that  he  had  agreed  to  pur- 
chase the  property  with  a  view  to  make  it  his  residence,  on  or 
before  a  certain  time  named;  but  that  the  plaintiff  failed  to 
deliver  him  possession  according  to  their  stipulations,'  and  there- 
fore, as  the  intended  residence  had  been  the  sole  motive  of  the 
agreement,  he  was  not  bound  specifically  to  perform  the  agree- 
ment. But  lord  Eldon  observed  that  the  court  could  not 
examine  what  were  his  motives,  inasmuch  as  they  were  not 
expressed.  Had  they  been  declared  in  the  recital,  the  disposi- 
tion which  the  court  evidently  had  to  favour  the  defendant, 
would  very  probably  have  been  carried  to  a  dismissal  of  the 
bill.  Surely  this  is  an  instance  showing  with  what  judgment 
an  agreement  ought  to  be  drawn,  and  exemplifies  the  fact,  that 
recitals  are  not  inserted  for  mere  form  or  from  custom,  but  on 
the  contrary,  that  they  have  a  rightful  province  of  their  own  in 
declaring  the  intention  and  motives  of  parties. 

But  great  care  should  be  taken  to  guard  against  mis-reeitala, 
for  the  consequences  of  them  are  most  serious.  Upon  this 
branch  of  the  subject,  there  exists  in  the  old  cases  a  great  diver- 
sity of  opinion,  and  a  number  of  distinctions  so  refined  and 
unsubstantial,  that  one  may  well  question  whether  they  would 
meet  with  much  encouragement  if  they  were  to  come  up  at  the 
present  day.  In  most  instances,  they  arose  on  the  construction 
of  deeds,  and  other  assurances  of  real  property  very  imperfectly 
drafted,  and  at  a  time  before  conveyancing  was  reduced  to  the 
system,  or  rather  the  science,  of  more  modem  times. 

None  of  the  formal  parts  of  a  deed  are  necessary ,3  and  in 

*  '  IJac  4k  W.  4%    1  Chit  Gen.  Pr.  113.    Moore  0.  Ma^ratb,  Cowp.  9. 
MJae.&W.43d.  •Co.Ut.e.a. 
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early  times  were  not  known,  or  if  known,  not  used  to  any  great 
extent.  They  resulted  from  the  successive  changes  and  improve- 
ments  of  society.  The  language  in  which  they  are  couched, 
has  a  precise  legal  import — a  tiniform  exposition — and  this 
causes  them  to  be  followed. 

There  are  therefore,  many  cases  in  which  the  question  might 
arise,  how  far  a  mis-recital  will  affect  a  deed.  Whenever  the 
recital  does  not  maintain  its  proper  place,  but  is  blended  with 
some  other  parts  of  the  deed,  more  or  less  uncertainty  will  be 
thereby  created. 

The  general  rule  we  take  to  be  this,  though  we  state  it 
reservedly:  that  where  any  thing  is  granted  by  a  deed,  by  its 
own  proper  name,  or  by  some  equivalent  designation,  an  error 
coming  afterwards  in  the  narration  of  such  circumstances  as 
serve  to  explain  the  title,  will  not  defeat  the  grant.i  But  if  the 
thing  granted  be  a  term'  or  other  interest  in  land,  and  the  lease 
or  instrument  by  which  it  is  secured,  is  named  and  granted 
under  a  mis-recital  in  a  material  part,  the  error  will  be  fatal; 
because  there  is  not  any  such  lease,  or  term,  or  interest,  and  the 
reference  is  to  a  nonentity.* 

In  applying  this  rule,  we  are  constantly  to  bear  in  mind,  that 
it  depends  upon  cases  where  the  recital  is  of  the  essence  of  the 
description  in  the  deed  or  grant,  and  cases  where  it  is  indepen- 
dent of  the  grant;  for  whenever  there  is  a  certainty  of  the 
land  and  a  false  circumstance  of  description  accumulative,  the 
•grant  will  stand;  the  maxim  heing /aha  demonstratio  non 
nocet.  The  uncertainty'  arises  from  the  recital  being  of  the 
substance  of  the  operating  part  of  the  grant.  The  grant  in  t))at 
case  depends  on  the  recital;  and  description  being  interwoven, 
as  it  were,  causes  the  grant  to  be  frustrated  by  a  material  error. 
We  can  best  illustrate  our  meaning  by  a  reference  to  some  of 
the  decided  cases. 

If  a  man  having  a  lease  dated  the  1st  of  January,  1820,  should 
recite  it  as  dated  the  2d  of  January,  and  then  assign  all  the  land 
granted  by  that  indenture,  the  assignment  would  be  void  in 


*  1  LeT.  235.     Palmer's  case,  4  Co.  74  8  H.  7.  3.     Fitz.  Grant.  Dyer,  50.  87- 
376.    Shep.  Tonch.  by  Hilliard,  vol.  1,  p.  77,  n.  64,  toI.  9,  p.  246,  8,  9,  et  seq. 

*  Cra.  ch.  399.    Palmer's  case,  4  Coke  74    Plowd.  169.  995.    9  Jac  B.  R.  13. 
1  Shep.  Tonch.  by  lliUiard  77,  vol  2,  247,  et  seq. 
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laWy  thong^  in  fiirotur  of  a  purchaser  equity  would  correct  the 
mistake.^ 

If  one  grant  to  another  all  the  lands  in  a  particular  place 
which  he  purchased  of  A.,  or  which  came  to  him  by  descent 
from  A.,  and  in  truth  he  had  no  such  lands,  but  had  them  by 
some  other  means,  in  such  a  case  and  by  this  mistake,  the  deed 
is  void.* 

These  cases  suffice  to  show  where  a  grant  is  void  on  account 
of  the  recital  being  of  the  substance  of  the  grant.  We  will  next 
proceed  to  point  out  where  there  is  certainty  as  to  the  land,  and 
the  erroneous  recital  is  independent  of  it,  and  the  grant  not 
void,  though  the  error  be  of  something  material. 

If  one  grant  to  another  all  his  lands  in  a  particular  place  by 
name^  as  White  Acre,  which  he  purchased  of  A.,  and  in  truth 
he  purchased  them  of  B.,  in  this  case  the  mistake  will  not 
vitiate  the  deed.* 

K  the  owner  of  a  rent-charge  in  granting  it  should  recite  the 
land  out  of  which  it  issues,  and  should  make  a  mistake  as  to  the 
quantity  of  the  land,  the  grant  would  be  good  notwithstanding.^ 

If  one  grant  a  reversion,  and  in  reciting  the  lease  in  posses- 
sion, mistake  the  date  of  it  only,  and  recite  the  land  and  all  the 
rest  truly,  this  will  not  defeat  the  grant.* 

These  instances  sufficiently  show  the  nature  and  extent  of  the 
law  strictly  taken.  But  we  would  call  attention  to  the  fact  that 
most  of  them  arose  at  an  early  day  when  the  rigour  of  the  com- 
mon law  was  but  little  abated,  and  before  the  courts  of  chancery 
exercised  their  fimctions  in  the  same  plenary  manner  as  at 
present.     It  is  not  improbable  that  if  similar  or  nearly  similar 


*  Palmer^s  ette,  4  Co.  74.  1  Shep.  Tonch.  by  Hillwrd  77.  In  this  last  atttho- 
nty*  P*  79«  i^  ^>  ttated  on  the  authority  of  Dyer,  93, 160,  that  If  one  recite  a  former 
lease  to  be  made  on  such  a  day  to  I.  S^  and  then  make  a  new  lease  to  begin  after 
the  end  of  the  former  lease,  and  mistake  the  date  of  the  old  lease,  in  this  case  the 
deed  is  good  notwithstanding  the  mistake.  Mr.  Hilliard  cites  Prest  on  Estates, 
Cb.  Years,  as  supporting  the  same  doctrine.  Wo  have  met  with  other  autboritiet 
which  go  to  the  same  point — College  of  Manchester  «.  Trafford«  9  Lev.  341. 
Bussetl  o.  Lewis,  1  Ley.  77,  234.  But  Mr.  Hilliard  ohseryes,  that  it  is  rather  a 
fiingolar  case,  and  depends  on  the  different  modes  of  giving  evidence,  which  he 
proceeds  to  demonstrate;  and  to  bis  pages  we  would  refbr  the  reader. 

*  Dyer.,  ante  pi  53,  note  3.  ^ 

*  Dyer.  50,  87,  376.    Perk,  sect  1 1 6.    Doddington*B  ease,  9  Co.  p.  46. 

^  Pork,  sect  79.    1:  Shep.  ToDok  by  Hilliard  77,  vol  ii^  p.  946.       *Fiti.  Grant 
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cases  were  to  come  up  now,  and  the  mis-recital  could  he  shown 
to  be  purely  accidental,  a  fortioriy  if  it  should  contain  any 
admixture  of  fraud,  a  court  of  equity  would  interpose  and  save 
the  parties  injured  from  the  consequences  which  would  attend 
the  error  at  law.  Mistake  is  sometimes  the  result  of  accident 
in  its  large  sense,  but  as  contradistinguished  from  accident,  it  is 
some  unintentional  act,  or  omission  or  error,  arising  from  igno- 
rance, surprise,  imposition,  or  misplaced  confidence.^  Now 
although  the  maxim  is  ignoratia  legia  nemincm  excusaty  yet 
we  apprehend  that  in  most  cases  of  mis-recital,  the  error 
will  be  found  to  arise  from  ignorance  of  fact  In  this  situa- 
tion then,  it  would  be  a  legitimate  subject  for  equitable  inter- 
ference. And  at  law,  too,  a  tendency  has  been  evinced  in 
the  later  decisions,  to  surmoxmt  the  error  instead  of  encouraging 
it;  for  it  has  been  decided  by  very  good  authority,  that  when 
a  fact  is  recited,  as  a  marriage,  which  proves  to  be  false,  though 
the  intention  of  the  parties  may  have  been  foimded  on  the  mis- 
take, the  conveyance  stands  good.' 

(to  bi  oontinvbd.) 


^^»>^^«/S^^^/>^^^^^»/S^^'^^^^l^»^^^<MV^W^W^^^ 
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1.  ACCORD  AND  SATISFACTION.  It  is  a  well  settled 
principle  of  law,  that  an  agreement  to  pay  and  accept,  or  even 
payment  and  acceptance  of  a  less  sum  than  is  due,  in  satisfaction 
of  the  debt,  is  not  a  good  accord  and  satisfaction,  and  is  conse- 
quently no  bar  to  a  satisfaction  for  the  residue.  In  the  elemen- 
tary books  it  is  commonly  stated,  that  there  are  but  two  excep- 
tions to  this  principle.  The  one  is  the  case  of  unliquidated 
damages;  for  in  that  case  it  has  been  held,  that  the  taking  a 
smaller  sum  than  the  party  may  have  originally  claimed,  will 
be  a  satis&etion  of  the  whole  demand.  The  other,  is  the  case 
of  a  composition  between  the  debtor  and  all  the  creditors  upon 
the  faith  of  each  other. 

There  are,  however,  several  distinctions  which  the  coiurts  of 
common  law  have  engrafted  upon  the  general  rule,  that  deserve 

*  1  8tor7*8  Eq.  eh.  t.,  kc  110. 

*  Boufbtflo  V.  SuidilaiidB,  3  Taont  343.    Burton  on  Roal  Property,  174. 
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td  be  oonstimtly  borne  in  tiund.  We  meet  with  instances  e^erjr 
da7  where  a  forgetfulness  of  them,  or  a  want  of  aptitude  iQ  the 
proper  application  of  them,  is  the  cause  of  much  misunderstand- 
ing of  the  general  rule  and  the  exceptions  to  it,  as  they  are 
above  stated. 

In  the  first  place,  Ihe  agreement  will  be  held  good,  if  a  third 
person  guarantee  or  secure  the  payment  of  the  less  sum. 

Steinman  v.  Magnus,  3  East  391.  Boyd  v.  Hitchcock,  20 
Johns.  76.  Le  Page  v.  M'Crea,  1  Wend.  164.  Kell(^g  «. 
Ridiards,  14  Wend.  116. 

In  the  next  place,  an  agreement  to  deliver  goods,  or  a  less 
sum  of  money  and  goods,  for  the  residue,  in  discharge  of  a 
greater  sum  owing  and  payable,  if  fully  executed,  and  the 
goods,  or  money  and  goods,  accepted  in  full  satisfaction,  will  be 
an  extinguishment  of  the  original  debt  or  demand. 

Co.  Lit.  212.  Pinnell's  case,  5  Co.  1 17.  Peyton's  case,  9  Co.  79. 

Although  the  goods,  or  the  money  and  goods,  bear  but  a 
small  proportion  to  the  original  debt  or  demand.  (Spruneberger 
r.  Dentler,  4  Watts  126.) 

The  course  of  the  debtor  then,  should  be  guided  by  these 
decisions.  Where  a  creditor  agrees  to  receive  a  less  sum  in 
satisfaction  of  larger  debt  due,  and  the  debtor  wishes  to  bind 
him  in  law  to  his  agreement,  he  should  insist  upon  the  delivery 
of  some  specific  articles  or  goods  by  him  as  a  part  of  the  agree- 
ment between  them.  The  creditor,  if  he  desires  to**  enter  into 
the  agreement  in  good  faith,  cannot  reasonably  object  to  such  a 
condition. 

The  other  method  is  to  procure  some  nominal  person  to 
guarantee  or  secure  the  payment  of  the  less  sum. 

The  general  rule  which  we  have  noticed,  is  said  to  be  founded 
upon  the  fau^t  that  there  is  no  consideration  for  the  agreement; 
which,  in  a  great  majority  of  cases,  we  connder  utterly  falla- 
cious. We  cannot  perceive  why  in  point  of  reason  and  justice, 
the  taking  a  less  sum  of  money  in  satisfaction  of  a  larger  debt 
due,  should  not  be  held  equally  binding  as  the  taking  certain 
goods,  or  goods  and  money.  If  there  is  no  consideration  for  the 
one  agreement,  there  is  none  for  the  other.  The  difiisrence 
between  the  two  cases  is  highly  unjust  and  unreasonable.  We 
have  always  considered  the  general  rule  productive  of  immo- 
rality and  bad  faith,  and  all  our  observations  have  only,  con- 
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firmed  and  stiengthened  our  first  impressions.  We  hope  to  see 
the  day  when  the  legislature  will  alter  it^  as  well  as  many  other 
anomalies  of  the  common  law. 

2.  PROMISSORY  NOTE— DUE  BILL— TENDER.  In 
respect  to  the  tender  of  money  due  on  a  contract,  the  general 
rule  is,  that  the  effect  of  the  tender  is  not  to  extinguish  the  right 
of  action,  but  only  to  preclude  a  claim  for  interest  (Raymond 
v.  Bernard,  12  Jolms.  274.)  It  also  exposes  the  plaintiff  to  the 
loss  of  costs,  if  the  defendant  pleads  the  tender  and  brings  the 
money  into  court    (Gonnell  v.  Green,  10  S.  &  R.  14.) 

But  this  rule  does  not  apply  where  the  debt  due  is  payable 
in  specific  articles.  Promissory  notes  and  due  bills  are  fre- 
quently made  payable  in  certain  corporeal  articles,  and  a  tender 
of  the  articles  duly  made  in  payment  of  such  notes  and  due 
bills,  not  acc^tedj  will  affect  the  rights  and  remedies  of  the 
parties  in  a  manner  totally  different  from  the  case  of  a  money 
demand.  The  rule  in  the  case  of  a  note  payable  in  specific 
articles  is,  that  a  tender  properly  made,  is  a  satisfaction  of  the 
demand:  the  debt  is  paid,  and  the  articles  tendered  become  the 
property  of  the  creditor,  and  afterwards  are  kept  at  his  risk  and 
expense.  (Lamb  t;.  Lathrop,  13  Wend.  95;  Slingerland  v. 
Morse,  8  Johns.  478;  Shelden  v.  Skinner,  4  Wend.  5d8-9.)  See 
the  observations  of  chancellor  Kent  in  favour  of  this  rule,  2 
Kent's  Comm.  508-9,  and  cases  there  cited. 

The  case  of  Lamb  t;.  Lathrop,  cited  supra,  is  full  to  the  point 
The  plaintiff  declared  on  a  note  made  by  the  defendant,  bearing 
date  8th  March,  1831,  whereby  the  defendant  promised  one 
year  after  date,  to  pay  to  the  plaintiff  $50  in  a  horsey  at  the 
appraisal  of  two  persons  named.  The  defendant  pleaded,  that 
when  the  note  became  due,  he  tendered  to  the  plaintiff  the  said 
sum  of  |I50  in  a  horse  duly  appraised  at  jS70;  and  the  plea 
concluded,  by  alleging  that  the  plaintiff  refused  to  receive  the 
horse  so  tendered. 

The  court  decided  that  the  tender  was  a  satisfaction  of  the 
contract:  and  the  right  of  action  was  not  revived  by  a  subse- 
quent demand  and  refusal.  The  tender  and  refusal  to  accept, 
changed  the  relation  of  the  parties,  from  debtor  and  creditor  to 
that  of  bailor  and  bailee. 

Contra,  Weld  v.  Hadley,  1  N.  H.  Rep.  d95. 
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S.  CONVEYANCING— MORTGAGE.  It  is  usual  when 
money  is  intended  to  be  secured  on  bond  and  mortgage,  with  a 
view  to  prevent  the  accumulation  of  interest,  to  insert  a  clause 
in  the  condition  of  the  bond,  providing  that  if  the  interest  is  not 
punctually  paid  as  it  grows  due,  or  within  a  stated  period  of  time 
thereafter,  the  whole  principal  moneys  shall  become  due  and 
payable;  and  this  clause  is  recited  in  the  mortgage.  But  the 
effect  intended  is  not  thereby  produced;  it  will  still  be  necessary 
for  the  mortgagee  to  wait  one  year,  under  the  provisions  of  the 
act  of  1705,  before  he  can  issue  a  scire  facicu  upon  the  mortgage, 
in  case  default  should  be  made  in  payment  of  the  interest;  and 
in  case  the  mortgagor  shall  have  parted  with  the  mortgaged 
premises,  a  judgment  entered  on  the  warrant  of  attorney  accom- 
panying the  bond,  will  not  avail  against  the  mortgaged  property. 

If  it  is  intended  to  make  the  provision  effectual  to  secure  pay- 
ment  of  the  principal,  it  will  be  necessary  that  the  clause  in  the 
condition  of  the  bond  i^ould  provide  that  in  ease  of  default  of 
payment  of  the  interest,  a  scire  facias  might  issue  on  the  mort- 
gage. The  following  form  will  be  found  to  contain  all  the  usual 
requisites  of  such  a  provision. 

«And  provided  that  in  default  of  the  punctual  pa3rment  of  the 
interest  as  the  same  may  hereafter  grow  due,  or  within  thirty 
days  after  notice  in  writing  that  the  same  is  due  and  unpaid, 
the  whole  principal  money  before  mentioned,  shall  thereupon 
become  due  and  payable;  and  it  shall  be  lawful  for  the  mort- 
gagee, his  heirs  or  assigns,  to  issue  a  scire  facias  upon  the 
mortgage  given  to  secure  payment  of  the  same." 

This  stipulation  has  been  decided  by  the  supreme  court  to  be 
valid,  and  may  be  enforced  according  to  its  terms.  (See  the  case 
of  Huling  V.  Drexel,  7  Watts  126.) 


^^^M^M^^^'^W^^^^^V^^^^^^^'H^^^^^^^M/SAAAA^ 
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[NoTember  15, 1843. 
FLANAOIN  V,  LEIBERT. 

NoCm  of  tMtiBiODj  taken  by  oounsel  on  a  former  trial,  allowed  to  be  read  in  evi* 
denoa,  where  it  waa  proved  that  the  witneaa  resided  in  another  etate,  and  waa 
not  at  the  time  of  the  trial  within  the  jariediction  of  the  ooort 

Haintiff's  counsel  called  a  witness^  who  did  not  appear. 
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Proof  was  then  given  Ifaat  he  resided  st  Moimt  HoUy,  N.  J., 
and  had  uot  beea  seen  hi  Philadelphia  at  any  recent  time. 

The  plaintiff's  counsel  (Mr.  Perkins)^  then  offered  to  read 
his  notes  of  the  witness's  testimony  taken  on  a  former  trial  of 
tbjd  case  before  Sergeant  j.,  and  stauted  that  he  belieyed  them  to 
be  fall  and  correct. 

This  was  objected  to  by  counsel  on  the  other  side,  because 
the  notes  were  very  probably  not  free  from  inaccuracies^  They 
cited  two  cases  from  &  &  R.'s  Reports. 

His  honour,  Junas  Kbnkedt,  however,  admitted  the  notes, 
remarking  that  it  was  not  to  be  expected  that  the  notes  of  tes- 
timony taken  by  coutisel,  should  contain  every  word  which 
witnesses  might  make  use  o£  If  they  contained  substantially 
what  was  said^  that  was  sufficient*  la  this  case  the  witness 
could  not  be  compelled  to  attend^  and  counsel  might  read  his 
notes,  subject  to  corjnection  by  the  other  side. 

No  exception  was  taken  to  the  admission  of  this  evidence. 


[November  18, 1843. 

COMBS  V.  THE  BAITK  OF  KENTUCKY. 

h  The  act  •f  32d  March,  which  providea  for  the  aenrice  of  proceaa  apon  the  pre- 
aideDt  and  other  officers  of  corporations,  is  odIj  applicable  to  corporations  whose 
charters  are  granted  in  Pennsylvania,  and  service  upon  an  officer  of  a  corporatioB 
of  another  state,  whiito  in  the  jurisdiction  of  oar  cooita,  will  be  tet  aside. 

This  was  an  aetion  commenced  by  summons,  which  was 
served  upon  Virgil  M'Enight,  president  of  the  Kentucky  Bank 
at  the  United  States  hotel,  Chestnut  street,  Philadelphia,  and  so 
returned  by  the  sheriff. 

A  rule  was  taken  to  show  cause  why  the  service  should  not 
be  set  aside,  the  defendants  not  being  within  the  meaning  of  the 
act  After  argument,  his  honour.  Judge  Kennedy,  said  that  the 
act  contemplated  our  own  corporations,  and  did  not  extend  to 
those  of  another  state,  and  accordingly  the  rule  was  made  abso- 
lute,, and  the  service  set  aside. 

F.  fF,  Hubbell  and  S.  Gerhard  Esqrs.y  for  defendteml. 
/•  Randmllw^  0..F.  Johason  Bsqrs.^  for  pUinti^ 
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CASE  IN  THE  COURT  OF  COMMON  PLEAS  OF 
CHESTER  COUNTY. 

Before  Judge  BelL 

[Aa^gt  94, 1843. 

CDMBffOKWEALTH  EX  RSL,  STEWARD  t^.  IRWIN. 

1.  In  a  summary  conviction  under  the  2d  section  of  the  Actof  22d  April,  1794,  for 
.  pro&ne  swearing,  the  jodf^ment  must  ascertain  not  only  the  amount  of  fine  in- 
flicted, bat  also  the  atternative  duration  of  Imprisonment;  and  if  it  does  not,  tho 
proceedings  are  void,  and  the  defendant  cannot  be  held  in  prison. 

2.  In  such  a  case  a  judge  miy  discharge  the  prisoner  on  hahtiu  eorpu$,  though 
there  has  been  no  reversal  of  the  proceeding  on  e^rtUnrari, 

The  opinion  of  Judoe  Bell,  was  as  follows: 
By  the  return  of  this  writ,  it  appears  the  respondent  holds 
the  relator  in  custody  by  virtue  of  a  warrant  issued  by  James 
S.  Ramsey,  a  justice  of  the  peace  of  this  county,  setting  forth 
that  the  prisoner  was  con viclecf  before  him  of  swearing  seventy, 
eight  profane  oaths,  by  God  and  otherwise,  contrary  to  the  act 
of  Assembly,  for  which  he  has  forfeited  the  sum  of  sixty-seven 
cents  for  each  oath,  which  he  had  refused  to  pay;  and  com- 
manding the  constable,  to  whom  the  said  warrant  was  issued, 
to  levy  the  same  by  distress  and  sale  of  the  goods  and  chattels 
of  the  relator,  but  if  sufficient  goods  and  chattels  could  not  be 
found  whereon  to  levy  the  same  with  costs,  then  to  take  the 
relator  and  deliver  him  to  the  common  jail  of  the  county,  <<  who 
is  hereby  commanded  to  receive  and  keep  the  said  John  B. 
Steward  in  safe  custody,  until  he  be  legally  discharged  by  law; 
there  to  be  fed  on  bread  and  water  and  to  be  kept  at  hard 
labour.'* 

This  conviction  is  under  the  2d  section  of  the  act  of  22d  of 
April,  1794,  which  provides  as  the  alternative  of  the  payment 
of  the  fine  of  sixty-seven  cents  for  each  oath,  imprisonment  in 
the  house  of  correction  of  the  proper  county,  not  exceeding 
twenty-four  hours  for  every  such  offence  of  which  the  party 
shall  be  convicted.  The  4th  section  of  the  act  directs  that  if  the 
person  convicted  refuse  to  satisfy  the  forfeiture  immediately,  or 
to  produce  goods  and  chattels  whereon  to  levy  it,  he  shall  be 
committed  without  bail  or  mainprize  to  the  house  of  correction^ 
during  the  time  b^ore  directed^  there  to  be  fed  on  bread  and 
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water  only,  and  to  be  kept  at  haitl  labour;  and  if  there  be  no 
distinct  house  of  correction  in  the  county,  then  the  offender  shall 
be  committed  to  the  common  jail  of  the  county,  &c. 

There  can  be  no  question,  that  these  proceedings  are  irregu- 
lar, and  on  certiorari,  would  be  set  aside.  Where  a  penal  sta- 
tute, inflicting  a  forfeiture  or  other  punishment,  confers  a  discre- 
tion on  the  magistrate,  that  discretion  must  be  exercised;  and  if 
it  be  not,  it  is  error.* 

In  summary  convictions,  it  is  not  sufficient  to  pronounce  the 
party  convicted,  but  the  forfeiture  must  also  be  adjudged ;  ani 
as  this  is  part  of  the  judgment,  it  ought  to  be  pronounced  at  the 
same  time,  for  a  judgment  is  an  entire  thing,  and  one  part  of  it 
cannot  be  given  at  one  time,  and  another  at  a  subsequent 
period.*  The  case  of  Rex  v.  Viport  et  al.,^  is  so  much  like -this, 
that  it  may  be  said  to  rule  it.  There,  the  conviction  was  under 
the  12  Geo.  l,c.  34,  of  certain  journeymen  for  combining  to 
raise  their  wages.  The  statute  prescribes  the  punishment  on 
conviction,  to  be  imprisonment  for  any  term  not  exceeding  three 
months.  The  record  returned  by  the  justices,  simply  stated  the 
conviction  of  the  defendants,  without  awarding  the  punishment 
On  this,  exception  taken,  it  was  urged  that  the  justices  had 
nothing  to  do  but  to  convict,  which  was  the  judgment,  and 
after  conviction  to  exercise  their  discretion  as  to  the  imprison- 
ment, which  they  did  by  committing  the  defendants  for  three 
months.  But  it  was  ruled  that  the  punishment  is  discretionary 
as  to  the  length  of  the  time  of  imprisonment;  and  there  was  no 
judgment  at  all,  but  only  a  conviction.  The  justices  ought  to 
have  gone  on  and  adjudged  the  forfeiture.  Mr.  justice  Denni- 
son  said,  the  time,  the  duration  of  the  commitment  ought  to  be 
ascertained  before  the  conviction.  The  statute  does  not  fix  it. 
And  Mr.  justice  Wilmot  added,  a  conviction  (in  a  summary 
proceeding)  is  equal  to  a  verdict  and  judgment.  But  this  is  a 
verdict  without  a  judgment.  So  in  the  case  at  bar,  although 
the  pecuniary  forfeiture  is  ascertained,  the  length  of  imprison- 
ment (which  is  part  of  the  judgment  to  be  rendered  under  the 
act),  is  not,  which,  as  the  act  itself  does  not  prescribe  it,  is  abso- 
lutely necessary;  and  as  a  judgment  is  an  entire  thing,  there  is 
in  fact  no  judgment  rendered  against  this  defendant,  under 

>  King  V.  Itempsej,  9  Term  VL  96.  «  Ibid  •  9  Borr  1 163. 
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which  he  can  be  committed.  This  defect  in  the  judgment,  ia 
carried  down  to  the  warrant  under  which  the  defendant  is  held 
in  custody,  for  neither  does  this  direct  the  time  of  imprisonment. 
As  this  is  a  highly  penal  statute,  and  in  derogation  of  the  com- 
mon law,  its  provisions  must  be  strictly  adhered  to;  and  any 
departure  in  a  material  point,  will  be  fatal  to  the  proceeding. 
Upon  both  principle  and  authority,  therefore,  these  proceedings 
cannot  be  sustained. 

But  admitting  this,  is  the  relator  entitled  to  be  discharged 
from  imprisonment  on  habeas  corpusy  before  a  reversal  had  on 
ctrtiarari?  Qn  this  point  there  is  a  difference.  Where  the  pro- 
ceedings are  merely  irregular,  and  voidable  only,  the  defendant 
is  to  be  put  to  his  writ  of  error  or  certiorari^  in  the  first  instance^ 
and  js  not  entitled  to  be  discharged  until  they  are  quashed.^ 

In  Commonwealth  ex  rel.  Davis  v.  Lecky,«  c.  j.  Gibson  re- 
marks, <<The  habeas  corpus  is  undoubtedly  an  immediate 
remedy  for  every  illegal  imprisonment.  But  no  imprisonment 
is  illegal  where  the  process  is  a  justification  of  the  officer;  and 
process,  whether  by  writ  or  warrant,  is  legal  whenever  it  is  not 
defective  on  the/ace  o/it,  and  has  issued  in  the  ordinary  course 
of  justice  from  a  court  or  magistrate  having  jurisdiction  of  the 
subject  matter,  though  there  has  been  error  or  irregularity  in 
the  proceedings  previous  to  the  issuing  of  it."  But  all  agree 
that  where  the  conunitment  is  without  cause,^  or  the  process  is 
simply  void,^  the  party  imprisoned  under  it  is  entitled  to  his  dis- 
charge on  a  habeas  corpus^  although  there  has  been  no  reversal. 

In  the  instance  before  us,  there  is,  as  we  have  seen,  no  judg- 
ment  of  imprisonment  recited  in  the  warrant,  and  consequently 
nothing  on  which  to  found  a  commitment.  Nay  more,  the  war- 
rant itself  under  which  the  relator  is  held,  is  radically  defective, 
in  not  fixing  the  term  of  imprisonment.  And  these  defects  are 
not  in  form  only,  but  in  the  very  frame  of  the  proceedings,  mak- 
ing  them  void,  and  the  imprisonment  of  the  relator  causeless 
and  illegal. 

Wherefore,  the  keeper  is  not  justified  in  his  detention,  and  he 
must  be  discharged.    The  prisoner  was  discharged  according^* 

Mr.  Hains  for  the  relator. 

■  Barnes'  case,  2  Roll.  Rep.  157.    Betheire  case,  1  Salk.  348.    King  v,  Elwell, 

2  Stra.  79.  •  1  Watts  67.         •  BetheU's  case»  $upra.         *  Hecker  ».  Jewett, 

3  Binn.  409,  and  the  remarks  on  it  in  Commonwealth  «.  Lecky,  I  Watts  66.    - 
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DECISIONS    IN    THE    DISTRICT    COURT    FOR   THE 
CITY  AND  COUNTY  OF  PHILADELPHIA. 

BENTLET  V.  CLEOO.       RHODES  V.  SAME.      MILLER  V.  SAME. 

1.  Upon  a  judgment  obtained  (as  was  alleged)  without  consideration,  and  a  fraod 
on  creditors,  a  te$tatumJi,fo.  issued  to  Bucks  county,  under  which  the  sberifT" 
of  that  oountj  levied  upon  and  sold  tho  personal  property  of  the  defendant:  Held, 
that  the  money  in  his  hands  was  in  cuttodia  Ugia:  was  not  subject  to  attachment 
upon  attachment-execution  issued  bona^Jide  by  creditors  of  the  defendant  upon 
judgments  obtained  before  the  return  of  the  U$talumji,fa, 

The  facts  were  as  follows:  A  testatum  fi,fa.  had  issued 
upon  judgments  confessed  in  this  court  in  the  above  cases,  di- 
rected to  Bucks  county,  by  virtue  of  which  the  personal  property 
of  the  defendant  had  been  sold  by  the  sheriff  of  that  county. 
Before  the  money  was  paid  over,  but  after  the  sale,  other  judg- 
ments were  obtained  in  the  courts  of  Bucks  county  against  the 
same  defendant,  and  jattachment-executions  directing  the  sheriff 
to  attach  all  the  rights  and  credits  of  the  defendant  in  his  baili- 
wick, were  issued  thereon  and  placed  in  his  hands. 

William  S.  Dickerson  Esq.  for  these  creditors,  alleged  that 
the  above  judgments  were  a  fraud  on  creditors,  and  obtained 
rules  upon  the  above  plaintiffs  to  show  cause  why  said  judg- 
ments should  not  be  opened,  and  the  creditors  allowed  to  make 
defence. 

Mr.  Dickerson  contended  that  if  it  should  appear  to  the  court 
that  the  judgments  of  Bentley,  Rhodes  and  Miller  were  without 
consideration,  and  in  fraud  of  the  bona  fide  creditors  whom  he 
represented,  said  judgments  would  be  void  as  to  those  creditors, 
the  testatum  fi.fa.  would  be  void,  although  it  would  protect  ■ 
the  sheriff,  and  the  money  in  the  sheriff's  hands  would  be 
substituted  for  the  property  of  the  defendant,  and  become 
liable  to  attachment  at  the  suit  of  bona  fide  creditors  of  the 
defendant; — ^that  the  sheriff  could  not  be  considered  as  an 
officer  after  the  sale,  but  merely  as' the  agent  of  the  judgment 
creditors. 

William  M.  Kennedy  and  John  Fallon  Esqrs.  for  the  plain- 
tiffs, denied  the  allegation  of  fraud  or  want  of  consideration, 


Commonwealth  v.  Watmaugh.  63 

jet  contended  that  the  money  was  in  cusiodia  legia — wfts 
held  by  the  sheriff  as  an  officer,  and  could  not  therefore  be 
the  subject  of  attachment.  And  the  court  upon  this  ground 
being  of  opinion  that  they  could  not  interfere  under  any  circum- 
stances to  relieve  the  attaching  creditors;  did  not  hear  the  depo- 
sitions, and  the  rules  were  accordingly  discharged. 


[September  Tenn,  1843. 

COliMONWEALTH   TO   THB   TTSE    OF    AUSTIN  «.  WATHOUOH,   LATE 

SHERIFF. 

1.  The  plaintiff  to  an  action  oommenced  by  a  eapia$  ad  respondendum,  cannot 
proeeed  againat  the  aheriff  for  the  insofficiency  of  the  bail,  nntil  he  haa  proceeded 
against  the  body  of  the  defendant  and  the  goods  of  the  bail. 

2.  ITpon  the  failure  of  the  bnil  to  justify,  tlie  plaintiff  is  not  obliged  to  rule  the 
sheriff  to  bring  into  court  the  body  of  the  defendant. 

3.  Although  the  bail  do  not  justify  upon  exception  being  taken,  yet  the  bail  bond 
Is  still  obligatory  on  them,  and  the  plaintiff  may  proceed  upon  it,  afler  obtaining 
judgment  against  the  defendant,  and  issuing  a  ea.  <a.  against  him,  which  is 
retarned  n.  e.  i.:  provided,  the  bail  do  not  surrender  the  principal  before  the 
quarto  die  post  of  the  return  day  of  the  writ  against  them. 

4.  An  execution  against  the  bail  which  is  returned  nulla  bona,  is  a  satisfactory  test 
of  their  insufficiency,  (especially  where  the  sheriff  who  took  the  bail  makes  that 
return),  and  under  the  16ih  section  of  the  act  of  13th  Juno,  1836,  tbo*  plaintiff 
must  regularly  proceed  to  such  a  length,  before  the  sheriff  becomes  liable  for 
the  insufficiency  of  the  bail. 

5.  By  the  declaration  it  appeared  that  the  plaintiff  excepted  to  the  bail  which  the 
defendant  as  sheriff  took  in  the  original  action;  that  the  ball  did  not  justify, 
that  other  bail  was  neither  added  nor  substituted ;  averment,  that  the  defendant 
became  responsible  for  the  sufficiency  of  the  bail  so  taken:  Held,  on  demurrer, 
that  inasmuch  as  the  plaintiff  had  proceeded  only  to  judgment  against  the  de. 
iendaiit  in  the  original  action,  this  suit  waa  premature,  and  judgment  was  entered 
ibr  the  defendant 

This  was  an  action  against  a  sheriff  for  taking  insufficient 
bail.  It  came  up  for  argument  upon  a  general  demurrer  by- 
defendant  to  plaintiff's  declaration.  As  the  facts  are  fully  set 
forth  in  the  opinion  of  the  court,  further  statement  is  deemed 
unnecessary.  It  was  argued  by  Henry  J.  Williams  Esq,,  for 
the  demurrer,  and  Charles  Ingersoll  Esq,,  contra. 

His  honour  Judoe  Jones,  delivered  the  opinion  of  the  court 
as  follows: 

The  plaintiff  in  this  case  alleges  that  he  sued  out  a  writ  of 
capiat  ad  respondendum  against  Kingsbury  and  Leavitt,and 
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that  he  required  bail  thereon  in  $  600 ;  that  the  writ  was  directed 
to  the  defendant  as  high  sheriff  of  the  county,  and  that  the 
defendant  in  pursuance  of  the  writ,  arrested  the  above 
named  defendants,  and  afterwards  let  them  to  bail;  that  he 
returned  the  writ,  gave  the  plaintiff  notice  of  the  bail  he  had 
taken,  and  thereupon  the  plaintiff  excepted  to  the  bail  in  due 
time  and  form,  and  gave  notice  of  the  exception  to  the  defend- 
ant. He  alleges  also  that  the  bail  did  not  justify;  that  other  bail 
was  neither  added  nor  substituted,  by  means  whereof  the  plain- 
tiff avers  the  defendant  became  responisible  for  the  sufficiency 
of  the  bail  so  taken.  In  conclusion,  the  plaintiff  avers  that  he 
recovered  against  the  said  defendants  the  sum  of  8159  19, 
with  costs,  which  they  have  not  satisfied,  and  that  they  have 
not  surrendered  themselves  to  the  custody  of  the  sheriff,  accord- 
ing to  the  condition  of  the  bail,  and  that  the  bail  have  not  done 
it  for  them. 

To  this  declaration  the  defendant  has  demurred;  and  the 
question  raised,  depends  upon  the  construction  of  the  act  of  the 
13th  June,  1836,  §  16,^  relating  to  the  commencement  of 
actions.  That  section  is  as  follows:  <<The  sheriff  taking 
any  bond  as  aforesaid,  shall  be  responsible  to  the  plaintiff  for 
the  sufficiency  of  the  bail  therein;  but  such  responsibility  shall 
cease  and  determine;  first,  if  the  plaintiff  shall  not  except  to  the 
bail  within  the  time  allowed  for  that  purpose;  or  second,  if  upon 
exception  made,  the  bail  shall  justify  to  the  satisfaction  of  the 
court,  or  of  the  commissioner  authorized  for  that  purpose;  or 
third,  if  upon  such  exception  other  bail  shall  be  added  or  sub- 
stituted, and  justify  as  aforesaid.'^'  The  plaintiff  contends  that 
the  liability  of  the  sheriff  under  this  action,  became  absolute 
upon  the  exception  taken  by  him  to  the  bail  and  their  failure 
to  justify,  other  bail  not  having  J)een  added  or  substituted,  and 
that  he  was  not  obliged  to  proceed  either  against  the  bail,  nor 
even  to  execution  against  the  defendant.  If  this  be  the  true 
construction  of  the  act,  the  plaintiff  is  entitled  to  judgment  on 
the  demurrer.  But  it  seems  to  us,  that  the  act  does  not  dispense 
with  proceedings  against  the  bail,  as  the  necessary  precedent  of 
the  sheriff's  unconditional  liability  to  pay  the  condemnation 
money.     The  bail  bond  does  not  become  a  nullity  upon  the 

>  Siroud'i  Purd.  Dig.,  sixth  ed.  p.  45.  >  Pard.  Dig.  ante. 
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fiulure  of  the  bail  to  justify;  if  it  did,  as  the  appearance  to  the 
action  is  by  entering  bail,  the  plaintiff  could  not  have  proceeded 
to  judgment,  as  he  has  done  in  this  case,  but  he  would  be  obliged 
on  that  supposition  to  rule  the  sheriff  to  bring  the  bodies  of  the 
defendants  into  court.  Besides,  this  court  decided  in  the  case 
of  Commonwealth  v.  Holbourn,*  that  the  bail  bond  is  still  obli- 
gatory on  the  bail,  and  that  the  plaintiff  may  proceed  upon  it. 
But  to  do  so,  he  must  not  only  obtain  a  judgment  against  the 
defendant,  but  issue  thereon  a  capias  ad  satisfaciendum  against 
him.  If  the  defendant  is  taken  upon  that  writ,  or  surrenders 
himself  to  the  sheriff  before  the  return  day,  the  plaintiff  obtains 
all  he  has  a  right  to  require  of  the  bail,  at  least  he  is  not  damni- 
fied by  their  default  to  justify ;  as  one  alternative  of  the  condition 
of  the  bond  would  be  performed.  But  if  the  capias  ad  satis- 
faciendum is  returned  n.'  e.  j.,  and  a  writ  thereupon  issued 
against  the  bail,  still  the  bail  may  surrender  their  principal  as 
late  as  the  quarto  die  post  of  the  return  day;  or  if  they  do  not, 
the  plaintiff,  by  proceeding  to  judgment  and  execution  against 
them,  may  levy  the  sum  recovered  out  of  their  effects;  and 
whether  he  gets  the  body  of  the  defendant,  or  the  sum  recovered, 
on  his  proceedings  against  the  bail,  he  obtains  all  he  has  a  right 
to  demand  of  them.  Certainly  he  is  not  damnified  by  any 
default  of  the  sheriff.  Previously  to  this  act  of  assembly,  the 
plaintiff  was  obliged  to  proceed  in  this  way,  and  oftei;i  to  this 
length,  before  he  could  get  his  money,  and  it  might  ultimately 
be  found  that  the  bail  though  justified,  were  insufficient.  The 
act  of  assembly  here  comes  in  and  gives  the  plaintiff  ulterior 
recourse  against  the  sheriff  in  cases  where  the  bail  taken  by  him 
are  excepted  to,  and  he  does  not  upon  the  default  of  the  defend- 
ant to  justify  his  bail  or  offer  other  bail,  put  in  bail  for  the 
defendant,  as  he  may  do,  and  thereupon  take  him  into  custody. 
The  effect  of  the  act  is,  to  make  the  sheriff  liable  if  the  bail  shall 
turn  out  upon  proceedings  against  them  according  to  due  course 
of  law,  to  be  insufficient.  His  liability  is  like  that  of  a  gua- 
rantee; it  is  secondary  to  that  of  the  bail,  as  the  liability  of  the 
bail  is  secondary  to  that  of  the  principal.  As  the  plaintiff  cannot 
proceed  against  the  bail  without  first  proceeding  to  execution 
against  the  body  of  the  defendant,  neither  can  he  proceed  against 

>  S.  40, 554. 
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the  sheriff,  until  he  has  proceeded  to  execution  again^  the  goods 
o*f  the  bail.  The  primary  liability  of  the  bail  is  for  the  custody 
of  the  defendant,  and  for  his  forthcoming  to  meet  an  execution 
against  his  body.  To  this  is  superadded  a  pecuniary  liability 
if  they  lail  to  fulfil  the  principal  intent  of  the  bail  bond. 
Hence,  as  the  sheriff  is  liable  for  the  bail  only  in  the  case  of 
their  insufficiency  in  both  these  respects,  the  plaintiff  is  bound 
to  proceed  to  execution  against  the  body  of  the  defendant  before 
.  he  can  recover  of  the  sheriff.  And  as  to  their  insufficiency  to 
answer  the  pecuniary  demand  in  case  of  aefault  to  produce  the 
body  of  the  defendant  to  answer  the  execution,  that  is  by  no 
means  satisfactorily  proved  by  their  failure  to  justify.  The 
default  to  justify  may  be  occasioned  by  some  accidental  cause — 
by  the  sickness  or  absence  of  the  bail  at  the  time  appointed  for 
justification,  or  by  an  unwillingness  to  submit  to  a  justification. 
But  if  the  plaintiff  proceeds  to  execution  against  their  goods, 
and  the  execution  is  returned  nulla  bona^  we  have  a  satisfactory 
test  of  their  insufficiency,  especially  where  the  sheriff  who  took 
the  bail  is  charged  with  the  execution  of  the  process  of  execution 
against  their  goods;  and  it  is^but  just  to  allow  the  sheriff  these 
means  of  relief  against  his  official  responsibility.  The  sheriff's 
sureties  also  have  a  just  claim  to  the  same  advantage,  as  they 
may  be  ultimately  responsible  for  the  sheriff's  default.  The 
process  against  the  bail  may  in  some,  perhaps  many  cases^ 
be  in  part  satisfied  out  of  their  effects,  and  the  sheriff  and  his 
sureties  would  be  so  far  relieved.  As  observed  already,  it  is 
imposing  no  new  duty  upon  the  plaintiff  to  require  him  to  pro- 
ceed to  this  length,  and  therefore  it  is  not  unreasonable  to  require 
it  of  him  in  this  case.  It  is  even  necessary  to  proceed  to  this 
length  in  order  to  ascertain  judicially,  or  even  satisfactorily,  the 
insufficiency  of  the  bail;  and  this  requisition  is  nothing  more 
than  what  is  constantly  made  in  suits  upon  replevin  bonds. 
This  section  of  the  act  of  the  16th  June,  1836,  is  in  fact  framed 
upon  the  analogy  of  the  law  relating  to  replevin  bonds,  and  we 
see  no  reason  why  we  should  not  require  the  same  judicial  pro- 
ceedings in  order  to  make  the  sheriff  immediately  and  uncon- 
ditionally liable  for  the  money. 

It  was  contended  by  the  defendant,  that  the  plaintiff  is  obliged 
to  rule  the  sheriff  to  bring  in  the  body  upon  the  failure  of  the 
bail  to  justify;  but  the  act  does  not  require  this  step  of  the  plain- 
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UfL  By  the  default  of  the  bail,  and  the  default  of  the  defend- 
ant to  give  other  bail,  and  the  neglect  of  the  sheriff  to  enter  bail 
upon  the  default  of  both,  the  sheriff  becomes  liable  for  the  suffi- 
ciency of  the  bail  in  the  way  we  have  pointed  out 

But  as  the  plaintiff  in  this  case  proceeded  only  to  judgment 
against  the  defendant  in  the  original  action,  the  suit  is  prema- 
ture, and  the  judgment  of  the  court  on  the  demurrer,  therefore, 
is  entered  for  the  defendant. 

Judgment  for  the  d^endanU 


[November  4, 1843. 
PARKER   v.    BARNES. 

1.  It  is  not  neceMary,  in  order  that  taxes  aseeued  upon  real  estate  in  the  city  of 
Philadelphia  should  become  a  Utn  under  the  act  of  3d  February,  1834,  that  the 
eoDector  should  distrain  the  personal  property  apon  the  premises  htfwt  filing 
the  schedule  and  affidavit  required  by  that  act^  although  there  is  in  the  knowledge 
of  such  collector  an  adequate  distress  on  the  premises. 

S.  It  is  sufficient  that  notice  in  accordance  with  the  provisions  contained  in  third 
'  section  of  said  act,  be  duly  served,  and  an  affidavit  of  such  service  filed. 

3.  A  ooUector  of  taxes,  after  registering  the  taxes  against  certain  property  as  unpaid, 
made  a  distress  of  certain  goods  belonging  to  a  tenant  of  part  of  the  real  estate 
charged  with  the  tax,  and  subsequently,  and  at  the  instance  of  the  owner  of  the 
iee,  stayed  proceedings  on  the  dintress:  Held,  that  the  stay  was  a  waiver  of  the 
lien  on  the  real  estate,  so  fiir  as  third  persons  interested  as  incumbrancers  on 
the  same  estate  were  oonoemed.   . 

This  case  came  up  on  exceptions  to  the  report  made  by  the 
auditor,  John  P.  Montgomery  Esq.,  to  whom  the  fund  in  court 
was  referred  for  distribution. 

The  facts  of  the  case  are  very  fully  stated  in  the  opinion  of 
the  court,  and  need  not  be  repeated. 

Thomas  I.  Wharton  Esq.^  for  the  mortgagee. 
Edward  Olmsted  Esq.,  for  the  city. 
James  Hanna  Esq.,  for  the  guardians  of  the  poor. 
James  Page  Esq.,  for  the  county. 

His  honour  Judge  Stroud,  deUvered  the  opinion  of  the  court 
as  follows: 

The  facts  found  by  the  auditor  or  agreed  upon  by  the  parties 
interested  in  the  distribution  of  the  money  in  court,  are  these: 
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•  On  the  21st  of  May,  A.  D.  1835,  Joseph  Barnes  Esq.  (thd 
defendant's  intestate,)  mortgaged  to  the  plaintiff  a  large  lot  of 
ground,  lying  on  Chestnut  street,  Delaware  Ninth  street,  and 
on  George  street,  in  this  city,  to  secure  the  payment  of  a  bond 
of  the  same  date  and  between  the  same  parties,  for  jS  120,000. 
On  the  16th  of  April,  1836,  the  mortgagor  conveyed  to  Nathan 
Dunn  in  fee,  the  whole  of  the  mortgaged  premises.  Shortly 
after  this,  a  large  building  now  occupied  by  the  Philadelphia 
Museum  Company,  and  known  by  the  name  of  the  <<  Philadel- 
phia Museum,^'  was  erected  on  part  of  the  ground  situate  on 
Delaware  Ninth  street  and  Greorge  street  On  the  25th  of 
April,  1841,  Nathan  Dunn  conveyed  to  the  American  Philo- 
sophical Society  the  building  called  the  Philadelphia  Museum, 
and  the  lot  on  which  it  had  been  erected,  subject  to  the  plain- 
tiff's mortgage*.  From  that  time  until  the  sale  by  the  sheriff 
hereafter  mentioned,  no  change  of  title  took  place  as  respects 
the  Museum  lot  and  building.  The  goods  and  chattels  (except 
the  Museum  collection,)  on  this  part  of  the  property,  belonged 
to  Mr.  Dunn,  who  on  the  3d  and  7th  April,  1843,  occupied 
part  of  the  Museum  building,  and  for  the  use  of  which  part  he 
was  to  deduct  the  sum  of  {^1700  per  annum,  from  a  debt  of 
J89000  due  to  him  by  the  Philosophical  Society.  The  articles 
composing  the  Museum  collection  were  the  property  of  the 
Museum  Company,  who  on  the  said  3d  and  7th  April,  1843, 
occupied  another  part  of  the  building,  and  in  consideration  of 
the  right  to  occupy  said  part  of  the  building  for  eleven  years, 
cancelled  a  mortgage. 

The  following  taxes  were  duly  assessed  upon  the  Museum 
lot  and  building  for  the  year  1842,  viz.  1.  State  tax,  260;  2. 
City  tax,  «192;  3.  County  tax,  {8228;  and  4.  Poor  tax,  890. 
On  the  1st  of  April,  1843,  William  P.  Smith  Esq.,  as  collector 
of  state  and  county  taxes  for  south  ward,  (in  which  the  Museum  ^ 
property  is  situate,)  filed  in  the  oflSce  of  the  county  commis- 
sioners, a  schedule  containing  a  list  of  properties  in  said  ward 
upon  which  the  taxes  had  not  been  paid,  in  which  list  is  the 
following  entry:  "Philadelphia  Museum,  corner  of  Ninth  and 
Chestnut  sU«ets;>— county,  8228;  state,  860;  city,  8192;  poor, 
890."  This  schedule  was  accompanied  by  an  affidavit  made 
by  said  collector,  in  conformity  with  the  directions  of  the  second 
section  of  the  act  of  assembly  of  3d  February,  1824,  entitled^ 
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<^  An  act  relating  to  taxes  on  certain  real  estate  in  the  city  and 
county  of  Philadelphia/'  Between  the  3d  and  7th  April, 
1643,  an  agent  of  the  collector  distrained  certain  personal  pro* 
perty  belonging  to  Mr.  Dunn,  and  lying  in  the  Museum  build- 
ing. This  distress  was  for  the  city  tax  only.  Throughout  the 
whole  of  184^,  and  the  part  of  1843  up  to  the  time  of  the 
dxeriS^s  sale,  there  was  on  these  premises  personal  property 
worth  at  least  g2000.  On  the  6th  of  April,  1843,  at  the  writ- 
ten request  of  the  American  Philosophical  Society,  the  collector 
directed  his  agent  to  stay  proceedings  in  the  distress  made,  until 
iorther  notice;  and  no  further  notice  was  ever  given  on  the 
subject.  On  the  1st  of  May,  1843,  the  sheriff  sold  the  whole  of 
the  real  estate,  mortgaged  by  Joseph  Barnes  Esq.,  to  the  plain- 
tiff as  before  mentioned,  under  proceedings  founded  upon  said 
mortgage.     The  money  in  court  was  produced  by  this  sale. 

Upon  the  hearing  before  the  auditor  appointed  to  award 
distribution  of  this  fund,  the  only  claimants  were  those  autho- 
rized to  collect  the  before  mentioned  taxes,  on  the  one  hand, 
and  the  plaintiff  in  virtue  of  his  mortgage,  on  the  other. 

The  auditor  allowed  the  county  and  poor  taxes,  but  rejected 
the  state  and  city  taxes.  The  mortgagee  has  excepted  to  the 
allowance  of  the  county  and  poor  taxes,  and  the  city  solicitor 
to  the  disallowance  of  the  city  tax.  No  exception  has  been 
filed  in  respect  to  the  disallowance  of  the  state  tax,  and  conse- 
quently we  are  not  called  upon  to  express  any  opinion  on  this 
subject. 

The  principal  question  to  which  these  exceptions  give  rise, 
is,  Were  these  taxes  a  lien  upon  the  real  estate  sold  by  thei 
sheriff  at  the  time  of  the  sale?  For  if  a  lien  at  all  at  that  time, 
the  act  of  assembly  plainly  confers  upon  them  a  priority  of  pay- 
ment over  the  mortgage. 

Much  of  the  discussion  which  took  place  before  us,  had 
relation  to  the  time  at  which  by  the  act  of  assembly  the  lien. 
accrues,  whether  from  the  completion  of  the  assessment,  or  the 
commencement  of  the  year  for  which  the  taxes  are  laid,  or 
on  die  entry  by  the  county  commissioners  in  the  registry  of  such 
taxes  only  as  are  certified  by  the  collectors  to  be  unpaid  on 
the  1st  of  April,  in  the  year  following  that  in  which  they  become 
due.  But  there  seems  to  be  no  necessity  in  this  case  to  decide 
this  question.    For  these  taxes  were  duly  registered  as  unpaid 
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on  the  1st  of  April,  1643,  and  the  sheriff's  sale  occurred  just 
one  month  ajlerwurds.  They  were,  therefore,  at  all  events  a 
lien  when  the  sale  took  places  and  as  has  been  mentioned,  by 
the  express  direction  of  the  act,  had  priority  to  and  were  enti- 
tled to  ^he  fully  paid  and  satisfied  iefare  any  recognizance, 
mortgage^  judgment,  debt,  obligation  or  responsibility,  which 
the  said  real  estate  might  become  charged  with  or  liable  to, 
from  and  after  the  passing  of  this  act^' 

The  counsel  for  the  mortgagee,  to  meet  this  view  of  the  case, 
maintained  that  the  entry  in  the  registry,  although  made  in 
apparent  conformity  with  the  directions  of  the  act,  was  but 
prima  Jbcie  evidence  of  the  existence  of  the  lien,  notwithstand- 
ing the  taxes  were  unpaid;  that  this  entry  was  unauthorized, 
if  the  collector  could  Ay  the  use  of  any  means  tvithin  his  power 
have  collected  the  taxes  before  the  time  at  which  the  registra- 
tion was  permitted;  and  that,  as  the  auditor  had  found  that 
there  were  at  all  times  during  the  year  1842,  and  up  to  the  date 
of  the  sheriff's  sale,  at  least  ^82000  worth  of  personal  property 
on  the  premises,  which  might  therefore  have  been  distrained, 
the  entry  in  the  registry  of  these  taxes  as  unpaid,  imparted  no 
hen.  The  only  provision  in  the  act  of  assembly  which  gives 
the  least  countenance  to  this  argument,  is  the  requirement  in 
the  second  section  of  an  affidavit  by  the  collector,  <nhat  the 
taxes  could  not  be  collected,  although  the  said  collector  or  agent 
has  been  diligent  in  endeavouring  to  collect  and  obtain  the 
same/'  But  the  extent  of  the  duty  imposed  upon  the  collector 
by  this  language,  seems  to  be  pointed  out  by  what  is  contained 
in  the  third  section,  in  regard  to  the  notice  to  be  given  by  the 
collector  to  the  person  charged  in  the  duplicate  with  the  taxes. 
This  notice  "shall  set  forth  that  the  taxes,  rates  or  levies,  on 
such  real  estate  are  unpaid,  and  that  if  they  are  not  paid  to 
such  collector  or  agent  be/ore  the  1st  day  of  ^pril  following j 
the  same  will  be  registered  according  to  the  provisions  of  this 
act — a  copy  of  which  notice,  and  an  affidavit  of  the  service 
thereof,  or  that  the  said  person  or  persons,  or  his,  her  or  their 
place  of  residence  could  not  be  found,  shall  be  filed  in  the  office 
of  the  commissioners  with  the  aforesaid  list  or  schedule."  It 
does  not  appear  from  the  report  of  the  auditor  that  the  collector 
had  any  knowledge  that  such  personal  property  was  on  the  pre- 
mises, and  liable  to  distress,  until  the  3d  of  April,  1843,  which 
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was  qfier  the  ooUector^s  affidavit  had  been  made,  and  the  taxes 
registered.  But  my  opinion  would  be  the  same  as  to  the  vali- 
dity of  the  lien,  had  it  deaiiy  appeared  that  such  knowledge 
bad  been  imparted  to  him  before.  If  the  legisdature  had 
mtended  to  render  the  lien  dependent  upon  any  such  condition, 
their  purpose  would  not  have  been  left  to  an  implication  so 
obscurely  intimated,  especially  after  the  positive  and  unrestricted 
creation  of  the  lien  by  the  first  section  of  the  act.  The  allow- 
ance of  the  county  and  poor  taxes  is,  therefore,  confirmed. 

The  city  taxes  are  equally  within  the  protective  policy  of  the 
act  of  assembly.  And  this  was  the  opinion  ol  the  auditor.  43ut 
it  appearing  that  qfter  this  tax,  in  common  with  the  others,  had 
been  registered  as  unpaid,  the  collector,  by  his  agent,,  had  made 
a  distress  ybr  this  tax  of  certain  goods  belonging  to  a  tenant  of 
part  of  the  real  estate  charged  with  the  tax,  and  subsequently 
at  the  instance  of  the  owners  of  the  fee,  had  stayed  proceedings 
on  the  distress;  the  auditor  deemed  tliis  conduct  of  the  collector 
to  operate  a  waiver  of  the  lien  on  the  real  estate  so  far  as  third 
persons  interested  as  incumbrancers  on  the  same  estate,  were 
concerned.  And  if  the  analogy  which  is  asserted  in  Quimi  u 
Wallace,*  to  exist  between  4; seizure  under  a  fi.  fa,  of  the 
debtor's  goods  and  a  distress,  be  granted,  the  auditor's  conclu- 
sion is  correct  For  it  is  ruled  in  Himt  v.  Breading,*  that  a 
judgment  creditor  who  has  taken  in  execution  the  goods  of  his 
debtor,  cannot  afterwards  discharge  them  from  the  execution, 
and  continue  his  judgment  in  force  as  to  the  land  qf  the  debt  or  ^ 
to  the  prejudice  qfa  junior  incumbrancer  qf  the  same  land. 
And  the  consent  of  the  American  Philosophical  Society  as 
owners  of  the  fee,  to  the  abandonment  of  the  distress,  whilst  it 
leaves  the  debt  as  between  it  and  the  city  of  Philadelphia  still 
subsisting  according  to  Duncan  v.  Harris,^  has  no  effect  on  the 
fights  of  third  persons,  as  is  there  said,  but  as  to  such  the  sei- 
sure  is  to  be  deemed  an  extinguishment  of  the  debt^  The 
report  of  the  auditor  disallowing  the  city  tax,  is  also  confirmed. 
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[UTovember  4, 1843. 
LAWS  V.  M^BANEL. 

1.  To  entitle  a  plaintUF  te  a  jadgment  upon  two  retarm  of  HtJUl  hihH^  on  ik» 
fuarto  dU  po$tt  the  eeoond  9ei,fa,  mii«t  have  tssiied  tea  dejjri  before  the  fetom 
day.' 

Rule  to  show  cause  why  judgment  and  execution  should  not  be 
set  aside,  and  defendant  admitted  to  take  defence,  on  affidavit 
filed. 

This  was  a  set.  fa.  bur  mortgagty  and  a  judgment  on  two 
returns  of  nihil  habet. 

Binney  Jr,  for  defendant,  insisted  that  the  judgment  had 
beeii  taken  several  days  too  soon.  The  second  set,  fa.  had 
issued  on  the  26th  September  (Tuesday),  returnable  on  the  fol- 
lowing Monday,  being  the  first  Monday  of  October;  and  the 
judgment  was  taken  on  the  7th  October,  Saturday  (being  the 
quarto  die  post  after  the  return  day),  which  was  on  the  eleventh 
day  after  the  issuing  of  the  writ,  whereas  the  act  of  June  13, 
1836,  which  declares  that  a  scire  facias  shall  be  served  as  a 
summons,  and  that  judgment  by  default  shall  be  taken  ^^  at  the 
same  time  and  in  the  same  manner''  as  on  a  summons,  also  de- 
dares  that  in  order  to  entitle  a  plaintiff  to  a  judgment  by  default 
upon  a  summons  at  the  return  day  (and  by  practice  on  the 
quarto  die  post  afterwards),  the  writ  must  have  been  served  ten 
days  before  the  return  day,  thus  allowing  fourteen  days  actual 
notice  to  the  defendant;  whereas  in  this  case  the  defendant  had 
not  eleven  days  constructive  notice,  the  writ  having  issued  only 
six  days  before  the  return  day.  Actual  notice  he  had  none; — 
but  Chambers  v.  Carson,  2  Wharton  9,  affirms  the  old  doctrine 
that  two  nihits  are  equivalent  to  a  service. 

M^lntyrcj  contra. 

The  court  after  argument,  made  the  rule  absolute. 

'  The  court  have  decided  thn  point  before^— Eik 
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1.  Hie  baildinf  ooveoant  m  m  grmtwd-rmi  ilfirf,  if  a  eorennt  roimin;  with  the 
Und  aod  bincls  an  alienee  of  the  ur^inal  covenantor,  whe  aeqairee  it  at  any  time 
before  the  breach  has  occurred. 

2.  And  that,  notwithstanding  it  was  impossible  for  the  alienee  to  perform  the  cove- 
nant  daring  the  time  which  elapsed  between  Uie  eonveyance  to  him  and  the  time 
limited  in  the  covenant 

3.  The  alienee  of  land  subject  to  snch  a  covenant,  holding  it  at  the  time  the  breach 
occurred,  cannot  free  himself  from  his  vested  liabilities,  by  assigning  the  pre- 
mises before  suit  brought 

4.  An  action  may  be  raaintahied  for  a  breach  of  the  building  covenant,  by  the 
holder  of  the  groond-rent,  assigned  to  him  6e/br«  the  breach  ooomred. 

5.  An  indenture  conveying  the  fee  and  reterving  rent,  contained  a  covenaiit  binding 
the  grantee,  his  heirs  and  aeeigne  to  build  within  a  year;  the  grantor  before  the 
expiration  of  the  year,  assigned  the  rent  to  A.;  the  grantee  also  within  the  year 
assigned  the  land  to  &,  who  held  the  same  when  the  breach  ocoorred:  Held, 
that  A*  nuight  maintain  an  action  against  B.  npon  the  boilditig  oovenant 

6.  A  special  demurrer  is  no  admisskm  of  a  foct  not  pleaded  in  a  formal  and  sufficient 
manner,  and  a  party  may  on  the  argument,  not  only  take  advantage  of  the  faults 
specified  in  his  demurrer,  but  also  of  such  objections  in  substance  as  do  not 
require  to  be  particularly  set  down. 

This  was  an  action  of  covenant  brought  by  the  plaintiffs,  as 
executors  of  James  C.  Fisher,  deceased,  who  was  assignee' of  a 
ground-rent,  against  the  defendants,  Robert  M.  Lewis  and  Law* 
rence  Lewis,  as  assignees  of  the  land,  upon  the  covenant -usual 
in  ground-rent  deeds  for  the  erection  of  buUdings  upon  the  land. 

The  declaration  recites,  that  one  Robert  H.  Large  on  the  10th 
of  December,  1835,  by  indenture  of  bargain  and  sale  duly 
recorded,  &c.,  conveyed  to  one  William  A.  Rhodes  in  fee,  a 
certain  lot  of  ground  situate,  &c.,  containing  in  front  25  feet 
6  inches,  and  in  depth  120  feet  to  Lewis  street,  reserving  to  him- 
self, his  heirs  and  assigns,  a  yearly  rent  of  0164,  in  half-yearly 
payments,  &c.  And  reciting  also,  the  covenant  for  payment  of  the 
rent;  and  after  which  and  before  the  next  recited  covenant,  there 
were  a  clause  of  re-entry  on  default  of  performance,  <<and  also 
a  covenant  that  he  the  said  Rhodes,  his  heirs  and  assigns, 
should  and  would  within  one  year  from  the  date  of  the  said 
indenture,  eiect,  build  and  finish  upon  the  said  thereby  granted 
lot,  substantiBl  brick  buildings  of  sufficient  value  to  secure  the 
sakl  yearly  rent  thereby  reserved,''  &c 
^  That  on  the  Ist  of  October,  1836,  by  indentnie  of  bargain  and 
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$ale  duly  recorded,  &c.,  the  said  Rhodes  conyeyed  the  said  lot 
of  ground  to  the  defendants  in  fee,  subject  to  the  payment  of 
the  said  yearly  r^at.  By  virtue  of  which  said  deed,  &c.,  they 
became  seized  of  the  premises,  subject  to  the  payment  of  iht 
groiuid*rent,  and  to  the  performance  of  the  corenants  in  tfie 
first  mentioned  indenture  contained. 

That  the  said  R.  H.  Large  on  the  18th  of  October,  1836,  by 
indenture  of  bargain  and  sale  duly  recorded,  &c.,  conveyed  the 
said  ground-rent  to  the  said  James  C.  Fisher  in  fee,  together 
with  all  ways,  means,  remedies,  &c.  And  the  said  J.  C.  Fisher 
afterwards  departed  this  life,  having  by  his  will  dated  the  2dd 
of  February,  1839,  appointed  the  plaintifls  his  executors,  and 
given  them  power  to  sell  his  re&l  estate,  &c. 

And  although  the  said  J.  C.  Fisher  in  his  lifetime,  and  the 
said  plaintiffs  since  his  death,  have  kept,  &c.,  all  the  covenants, 
&c.,  yet  protesting,  &c.,  the  plaintiffs  in  fact  say  that  neither  the 
said  Rhodes  nor  the  defendants  did  or  would  within  one  year 
from  the  date  of  the  first  mentioned  indenture,  erect,  build  and 
finish  upon  the  said  lot,  substantial  brick  buildings  of  sufficient 
value  to  secure  the  said  rent;  nor  has  either  of  them  or  any  other 
person  since  that  period,  erected,  &c.,  any  buildings  of  sufficient 
value,  &c.  l3ut  on  the  contrary,  the  said  defendants  have  at  all 
times  since  the  date  of  the  assignment  to  them,  suffered  and 
permitted  the  lot  to  be  and  remain  without  any  buildings,  &c., 
of  sufficient  value,  &c.,  contrary  to  the  form  and  effect  of  the 
said  indenture  and  covenant.  And  so  the  plaintiffii  in  fact  say, 
that  the  defendants  have  not  kept  the  said  covenants,  but  have 
broken  the  same,  &c.    Damages  laid  at  fi^5000. 

After  oyer  the  defendant  filed  five  several  pleas. 

The  1st  plea  in  substanoe  set  forth,  that  the  defendant  before 
suit  brought,  viz.  on  the  8th  of  October,  1842,  had  duly  conveyed 
the  premises  to  one  W.  A.  Patrick,  subject  to  said  rent,  no  rent 
being  then  due  on  the  same.  The  fld  plea  related  to  a  mortgage 
which  was  a  lien  on  the  premises  at  the  time  the  ground-rent 
deed  was  made,  and  which  had  been  paid  by  defendant  The 
substance  of  the  3d  and  4th  pleas,  was  that  no  building  was 
erected  or  had  been  commenced  on  the  1st  of  October,  1836, 
the  date  of  the  assignment  to  defendants,  and  that  sufficient 
time  did  not  remain  before  the  expiration  of  the  year,  within 
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which  a  buBding  could  be  elected.  Tbi&  5th  plea  $6t  Ibith  that 
between  the  making  of  the  conveyance  to  J.  C.  Fi8her>  and  the 
expiration  of  one  year^  &c,  it  was  wholly  impossible  to  erect, 
&c. 

There  was  a  general  demurrer  to  the  Ist  and  2d  pleas,  and 
special  demurrers  to  the  3d,  4th,  and  5th  pleas. 

Edward  E.  Law  E^q.j  for  tiie  demurrer. 

The  assignee  of  the  covenantor  is  liable  in  this  action.  Spen- 
cer's case,  5  Coke  16.  Impossibility  of  performance  no  excuse. 
Piatt  on  Covenants, 496, 505, 569,  bSi$y  538.   Gresscott  v.  Green, 

1  Salk.  199.    Harley  v.  King,  2  Cr.  Mees.  &  Ros.  18. 

John  Cadwalader  Esq.,  contra. 

1.  This  is  a  personal  covenant  binding  on  the  covenantor 
alone ;  it  does  not  run  with  the  land,  and  bind  the  assignee.  Toby 
V.  Pitcher,  1  Show.  340,  S.  C;  4  Mod.  71 ;  3  Lev.  296-6;  Carth. 
178;  1  Salk.  81 ;  2  Vent.  228,  234.  Onslow  v.  Curry,  2  Madd. 
340.  It  is  a  collateral  or  secondary  covenant  which  does  not 
bind  the  assignee  of  the  original  covenantor.  Gray  v.  Culbert* 
son,  2  Chitty's  Rep.  482.  Buckley  v.  Parvin,  1  Salk.  317.  In 
order  that  assignee  should  be  bound,  he  must  have  benefit 
commensurate  with  the  burden.  5  Coke  24,  B.;  3  Wilson  2&; 
Norman  v.  Wells,  17  Wend.  150;  2  Atk.  546;  3  Br.  Ch.  218; 

2  Bos.  &  Pall.  272.  Clause  of  re-entry,  the  distinguishing  badge 
of  covenants  runnmg  with  the  land,  is  not  annexed  to  this  cove^ 
nant.  4  Rawle  147;  16  Pick.  185;  3  S.  &  R.  530;  5  Co.  115,  a; 
Cra  Charles  500;  Feame  on  Rem.  p.  20.  Assigns  will  not  be 
bound  though  named,  if  not  bound  by  the  nature  of  covenant. 
The  use  of  word  ^^€usigns''  in  connexion  with  2d  covenant,  is 
redundant  Intention  to  bind  the  assignee  negatived  by  the 
deed.  Besides,  how  are  the  damages  to  be  assessed?  If  more 
than  nominal,  will  give  new  ^  security ;  agamst  equity  and  the 
second  covenant  would  be  greater  than  the  first. 

2.  The  want  of  time  and  in^ossibility  of  performance  is 
properly  pleaded.  10  Co.  139;  Cro.  Eliz.  562^  1  Co.  98,  su 
Impoteniia  eacusat  legem. 

3.  Grantee  of  covenantee  same  as  assignee  of  reversion  who 
lan  sue  only  under  32  Hen.  VIII.  c.  34  At  common  law 
assignee  of  rent  holding  reversion  could  not  sue.    Plow.  176;  1 

7* 


76  Cflwef  in  the  District  Court. 

Rawle  161;  1  LeTin  174.  The  holder  of  i^t  with  right  of 
re-entry,  same  as  holder  of  reversion.  Assignee  of  rent  without 
clause  of  re-entry,  cannot  sue  in  his  own  name.  5  M.  &  S.  416; 
Haidres  87;  1  Wilson  165;  3  M.  &  S.  344;  3  T.  R.  393;  2  John's 
cases  S5;  16  Pick.  70. 

T,  L  Wharton  Esq.,  in  reply. 

1.  Assignee  of  original  covenantor  is  liable.  Spencer's  case, 
19  Law  Lib.  1 7.  Covenant  runs  with  the  land.  3  Burr  1271 ;  7 
Peters  596.  Right  of  re-entry  unnecessary.  1  Rawle  161;  3 
T.  R.  397;  17  S.  &  R.  87;  3  M.  &  S.  395.  As  to  reversion. 
Shepherd's  Touchstone  147,  (Preston's  note.) 

2.  Assignee  acquiring  title  before  breach,  is  l&ble  afterwards. 
Salkeld  199. 

3.  Impossibility  of  performance  will  not  excuse  covenantor 
nor  his  assignee  before  breach.  Ba.  Ab.  Cond.  M.  2;  SaviUe 
96;  Leonard  199;  13  Vesey  278.     Cur,  adv.  vuit 

And  now,  November  4, 1843,  Pxttit,  president,  delivered 
the  opinion  of  the  court  as  follows: 

The  pleadings  present  several  interesting  points  of  law.    The 

first  question  relates  to  the  character  of  the  covenant  to  build 

.  within  a  year.  _Is  it  a  covenant  running  with  the  land  until 

broken,  or  is  it  a  covenant  binding  only  the  original  covenantor? 

In  Spencer's  case,  (5  Coke  16,)  the  law  was  established  upon 
a  foundation  which  has  not  been  shaken.  Spencer  the  plaintiff, 
by  deed,  demised  a  house  and  land  to  S.  for  a  term  of  21  years, 
by  which  deed  S.  covenanted  for  himself,  his  executors,  admi- 
nistrators or  assigns,  with  Spencer,  that  he,  his  executors, 
administrators  or  assigns,  would  build  a  brick  wall  upon  part  of 
the  land  demised.  S.  assigned  over  his  torm  to  I.,  and  I.  to  the 
defendant,  and  for  not  making  the  brick  wall,  the  plaintiff 
brought  an  action  of  covenant  against  the  defendant  as  assignee. 
We  are  informed  by  the  learned  reporter,  that  after  many  aigVL» 
ments  at  the  bar,  the  case  was  exoellendy  argued  and  debated 
by  the  justices  at  the  bench,  and  certain  points  unanimously 
resolved  by  the  whole  court,  and  many  differences  taken  and 
^l^r^ed  ooneeming  express  covenants  and  covenants  in  law,  and 
which  of  them  would  run  with  the  land,  and  which  of  them  bx6 
collateral  and  do  not  go  with  the  land,  and  where  the  assignee 
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shall  be  bound  without  naming  him,  and  where  not,  and  wh^re 
he  shall  not  be  bound  although  he  be  expressly  named,  and 
where  not. 

The  first  point  notices  a  distinction  between  covenants  extend- 
ing to  things  in  esse,  and  covenants  extending  to  things  not  in 
esse,  at  the  time  of  the  demise  made,  and  reserves  that  the  first 
kind  shall  go  with  the  land  and  bind  the  assignee  although  he 
be  not  bound  by  express  words,  and  that  the  second  kind  does 
not  run  with  the  land,  and  does  not  bind  the  assignee. 

The  second  resolution  is  directly  applicable  to  the  present 
case.  It  establi^es  that  although  tfie  covenant  does  extend  to 
a  thing  to  be  newly  made,  yet  where  it  is  to  be  made  upon  the 
thing  demised  and  the  assignee  is  to  take  the  benefit  of  it,  it 
shall  bind  the  assignee  by  express  words,  although  if  the  thing 
to  be  done  be  merely  eoUaiemi  to  ike  land,  anfl  does  not  tou<^ 
or  concern  the  thing  demised,  then  the  assignee  though  named 
shall  not  be  charged. 

In  the  case  before  us,  the  covenant  by  Rhodes  was  t(iat  <^he, 
his  heirs  and  assigns,  should  and  would,  within  <Mie  year  firom 
the  date  of  the  indenture,  erect,  build  and  fintsb  upon  the  said 
thereby  granted  lot,  substantial  brick  buildings,^'  &c.  The 
assignee  is  expresdy  designated,  and  the  buildings  to  be  erected 
are  not  to  be  upon  ground  not  parcel  of  the  land  granted,  and 
thus  collateral,  but  upon  the  lot  itself,  the  subject  of  the  grant. 
The  stipulation  is  therefore  plainly  a  covenant  running  with  the 
land,  and  obligatory  upon  the  assignee. 

The  history  of  this  doctrine  as  exhibited  in  a  series  of  more 
modem  Engli^  decisions,  shows  that  Spencer's  case  continues 
to  be  recognised  in  Westminster  hall  as  furnishing  the  true  rul6 
of  determination.  In  Pollard  v.  Sdiafier,  (1  Dall.  210,)  where 
there  was  a  covenant  to  keep  demised  premises  in  good  repair 
and  to  deliver  them  up  to  the  lessor  at  the  end  of  the  term  in 
good  repair,  Spencer's  case  was  referred  to  by  the  supreme 
court  of  Pennsylvania,  as  full  authority  for  their  judgment 

An  ingenious  argument  founded  upon  a  difforent  clause  of 
the  indenture,  was  presented  by  the  coimsel  for  the  defendants. 
It  waa  contended  that  where  there  was  no  clause  of  re^npry 
in  relation  to  the  particular  covenant,  the  assignee  could  not 
maintain  a  suit  for  a  breaoh,  upon  the  ground  that  the  subject . 
matter  is  not  connected  with  the  premises  by  any  privity  of 
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right  or  estate,  and  the  fact  was  relied  on  that  the  indentuie 
firom  Large,  of  the  10th  December,  1635,  contained  no  dause  of 
re-entry  for  a  breach  of  the  covenant  to  build,  though  it  did 
embrace  such  a  clause  in  regard  to  the  covenant  for  payment  of 
the  rent  In  the  case  of  Scott  v.  Lunt's  administrator  (7  Peters' 
Reports),  it  was  however  decided,  that  the  assignee  of  a  fee 
&rm  rent,  being  an  estate  of  inheritance,  is  upon  the  principles 
of  the  common  law  entitled  to  sue  therefor  in  his  own  name. 
The  point  too  was  ruled  (as  appears  by  the  opinion  of  Mr. 
justice  Story,  pages  605-6,)  with  a  distinct  allusion  to  the 
x^rcumstance  that  the  original  right  of  re-entry  had  not  been 
transferred  with  the  rent.  The  mere  existenqje  of  an  authority 
to  re-«nter  on  a  breach  of  a  different  covenant,  surely  cannot 
operate  to  defeat  this  conomon  law  right  of  the  assignee  to  sue, 
which  relates  as  well  to  a  breach  of  a  covenant  to  build,  as  to  a 
breach  of  a  covenant  for  payment  of  rent.  There  is  nothing 
therefore  in  this  point. 

A  question  concerning  the  right  of  the  plaintiffs  as  assignees 
to  bring  an  action  of  covenant ,  may  be  conveniently  diq>osed  of 
here.  It  is  true  that  at  common  law,  covenants  which  run  with 
the  land  did  not  run.  with  the  reversion,  and  the  assignee  of  the 
reversion  could  not  bring  an  action  of  covenant,  1  Wmu  Saun* 
ders,  MO,  No.  3,  and  a.  n.  o.  But  by  statute  S2  H.  8,  cap.  34, 
it  was  enacted  that  grantees  of  reversions  shall  have  the  like 
•advantage,  by  action,  for  any  covenant  contained  in  the  inden- 
ture, as  the  grantors,  their  heirs  or  successors  might  have  had. 
This  statute  was  reported  by  the  judges  of  the  supreme  court 
to  extend  to  this  state.  It  has  been  uniformly  acted  upon,  and 
was  expressly  recognised  and  enforced  in  the  case  of  Streeper 
V.  Fisher,.  (1  Rawle  155).  A  construction  which  is  to  befound 
in  the  conclusion  of  Spencer's  case,  which  was  ruled  in  25 
EUzahethy  that  the  statute  extends  to  covenants  which  touch  or 
concern  the  thing  demised  and  not  to  collat^al  covenants,  was 
also  recognised  in  Streeper  v.  Fisher;  but  as  the  covenant  now 
in  question  does  touch  the  thing  granted,  this  suggestion  fur- 
nishes no  aid  to  the  defendants. 

Nor  is  there  any  weight  in  the  fact  that  defendants  had 
assigned  the  premises  to  W.  A.  Patrick  before  the  commenbe- 
ment  of  this  action.  The  argument  against  the  plaintifis  wouid« 
in  th&  language  of  lord  chief  baron  Abinger  in  Harley  v.  King, 


{%  Crompton,  Meeson  ft  Boacoe  18,)  ^^estaUiah  the  pontion  that 
all  assignees  by  a  secret  assignment  to  an  insdvent,  may  divest 
tfiemselyes  of  all  liability  for  any  breach  of  covenant  which  they 
may  have  incuned.''  It  was  in  that  case  expressly  ruled,  that 
by  such  a  transfer,  the  assignee  of  a  covenant  running  with  the 
land  should  not  be  aUowed  to  free  himself  from  his  vested 
liabilities.  This  decision  omclusi  vely  settles  the  questi<m  which 
Mr.  Piatt  in  his  treatise  on  covenants,  indined  to  think,  upon 
the  authorities  cited  by  him  at  page  4^5-6,  and  rriied  on  by 
the  counsel  in  Harley  v.  King,  admitted  of  some  controversy. 
The  point  however,  was  not  much  pressed  in  the  argument 
before  this  court. 

The  distinction  between  a  covenant  in  a  lease  for  years  as  in 
Spencer's  case,  and  one  in  an  indenture  conve3ring  the  fee  as  in 
the  present  instance,  has  not  been  overlooked.  None  of  the 
decisions  turn  upcm  the  discrimination,  nor  does  the  subject  mat- 
ter  of  .the  agreement  furnish  any  valid  ground  for  giving  effect 
to  it  In  Scott  V.  Lunt's  administrator,  (7  Peters,)  the  covenant 
to  pay  rent,  was  spoken  of  by  Mr.  justice  Story,  at  page  606, 
as  a  covenant  running  with  the  land,  though  the  estate  was  one 
of  inheritance.  So  in  Berry  v.  McMuUin,  (17  S.  &  R.  87,) 
the  same  thing  was  assumed  by  Mr.  justice  Rogers,  to  be  an 
established  principle.  In  Kunc^e  v.  Wynick,  (1  DaU.  305,) 
where  there  was  a  conveyance  in^ee  simple,  of  a  lot  of  ground 
subject  to  an  annual  rent,  it  was  oonceded  that  a  covenant  that 
the  grantee  and  his  assignees  should  build  within  a  year,  was  a 
covenant  running  with  the  land  and  extended  to  the  assignee,  and 
the  controversy  turned  upon  the  liability  of  the  original  grantee  in 
an  action  of  covenant  for  rent  which  had  accraed  after  his  as- 
rignm^it  of  the  premisea  In  the  cate  befoi^  us,  the  covenant 
could  run  with  the  land  only  for  one  year,  that  is  until  brok^t, 
and  it  is  not  perceived  why  the  doctrine  of  ^>encer's  case  does 
not  apply,  with  at  least  as  much  force  to  such  a  covenant  in  a 
deed  granting  the  fee,  as  to  such  a  covenant  iu  a  lease  for 
years. 

The  matter  of  the  mortgage  of  Dorothy  Large  to  Henry 
Seybert,  was  not  urged  as  having  an  influence  upon  the  final  dis- 
position of  the  cause. 

The  matter  of  the  Ist  and  9d  plea%  is  thus  disposed  o(  in 
favour  of  the  plaintiflk 
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Tbe  3d>  4tb9  aod  5th  pleas,  presettt  another  question^  and  axf 
iqw^ially  demurred  to. 

The  year  was  to  expire*  on  the  lOth  December,  18M,  and  the 
aJlegatiott  of  the  defendants  is,  that  as  the  premises  did  not  come 
to  them  by  alignment  until  the  1st  October,  1836,  on  which  day 
there  had  not  been  erected  or  begun  any  building  on  the  land,  suf- 
ficient time  did  not  then  remain  be&re  the  expiration  of  the  year, 
within  which  a  proper  brick  building  could  have  been  erected 
and  finished,  and  that  it  was  impossible  to  erect  the  same  within 
ihe  period  of  one  year. 

There  was  some  diacuesion  jEt  the  bar,  as  to  the  effect  of  die 
special  demurrer.  A  demurrer  admits  all  such  matters  of  faxSi 
as  are  sufficiently  pl^ided.  Where  the  demurrer  k  special,  it  is 
330  admission  of  a  fact  not  pleaded  in  a  formal  and  sufficient 
manner.  Under  a  ^q^ecial  demurrer,  a  party  may  howcTer  on 
the  aigument  not  only  take  advantage  of  the  particular  fauUs 
which  his  demurrer  specifies,  but  also  of  aU  such  objections  in 
•substance,  or  regarding .  (in  the  language  of  the  statutes  of  21 
Eliz.  c.  5,  and  4  Anne,  c  16,)  <<  the  very  right  of  the  cause,'^  as 
do  not  require  to  be  particularly  set  down*  Under  the  view 
which  is  taken  of  the  objections  in  substance  to  the  pleas  before 
us,  there  is.no  difficulty  in  rdation  to  the  extent  of  the  plain- 
tiff's admission. 

The  defendants  having  received  the  assignment  within  the 
year,  took  it  subject  to  the  precise  existing  obligation  and  risk 
of  the  assignor.  At  that  time  there  was  no  actual  breach  of  the 
covenant  to  build,  and  they  must  be  presumed  to  have  estimated 
the  danger  of  standing  in  the  place  of  the  assignor  at  the  mo- 
ment when  the  breach  would  be  complete.  The  plaintiffs  at 
the  party  xmder  whom  they  hold,  did  not  originally  require  an 
impossibility,  and  the  defendants  have  voluntarily  undertaken 
to  perform  the  stipulation  which  rested  on  the  original  party. 
If  from  want  of  time  thi^  breach  was  plainly  inevitable  on  the 
part  of  the  defendants,  they  should  have  made  the  ctrcumstanoe 
an  element  of  their  contract,  and  should  have  protected  them- 
selves by  a  suitable  modification  of  the  terms.  It  is  to  be  as- 
sumed that  they  did  so.  In  Thomborrow  v,  Whitaker,  (2  Loid 
Raymond's  Reports,  1164)  lord  chief  justice  Holt  thus  states 
the  law  :«-«<<  8i:q)p08e  A«  for  money  paid  by  B.,  will  undertake  to 
do  an  impossible  thing,  shall  not  action  he  against  him  for  not 
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fedo^tmti^  it?  As  in  ^ase  of  a  bond  Wkh  awb  an  impossibh 
oondition,  the  bond  is  angle.  So  where  a  man  urill  for  a  valo> 
able  consideiationy  undertake  to  do  an  impossible  thing,  though 
it  cannot  be  performed,  y«t  he  shall  answer  in  damages.''  A 
CtiatinGtioii  was  taken  between  an  impossibiUty  with  respect  t^ 
the  drfemiunt^s  abiiity,  and  an  impossibility  in  sl physical  sense, 
aod  it  was  considered  that  the  first  was  not  such  an  impossi- 
biiky  as  would  make  the  contract  void.  See  also,  Powell  on 
Contracts,  p.  98. 

Assuming  then  the  impossibility  of  performance  by  the  de-^ 
fendants  when  they  became  die  assignees,  they  should,  if  they 
desired  to  avoid  encoontering  the  consequences,  have  shrunk 
from  the  arrangement  until  after  the  covenant  had  been  actually 
broken.  They  have  exercised  their  judgment  so  as  to  meet  the 
responsibilijty,  by  owning  the  land  at  the  instant  of  theconsumma-* 
tion  of  the  breach,  and  there  ts  no  adjudged  case  or  legal  prin^ 
ciple  by  which  they  can  eacape  from  a  liability  thus  deliberately 
self-intposed. 

Upon  the  whole  case  as  exhibited  in  the  pleadings,  the  plain- 
tiffs are  entitled  to  Judgment 
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1.  If  tks  gnntoe  of  real  •^tate  ckaxged  with  a  rent,  oowiuits  that  he  and  hi*  heirs 
and  aofligns  shall,  within  one  year,  erect  upon  the  lot  substantial  brick  buildinga, 
Slc^  which  estate  he  assigns  over,  and  afterwards,  and  before  the  expiration  of 
the  year,  takes  a  conveyance  of  the  rent  to  himself^  there  is  an  extinguUkmeni 
of  any  elaim  to  damages  hi  a  broach  of  the  building  CDveuaiit,  oocttmag  while 
the  gnuDtee  was  the  owner  of  the  rent.  Neither  the  grantBe,  nor  his  aaagiiae» 
can  maintain  an  action  against  tbe  assignee  of  the  estate  for  such  a  breach. 

2.  An  action  on  the  breach  of  the  building  covenant,  cannot  be  maintained  by  the 
holder  of  a  gTOond-rent  assigned  to  hkn  ailer  the  breach  oceorred. 

This  was  an  aetion  of  corenant  brought  by  the  plaintiff  as 
assignee  of  a  ground-rent,  against  Robert' M.  Lewis  and  Law- 
rence Lewis  as  assignees  of  the  land,  upon  the  corenatnt  usually 
contained  in  ground^rent  deeds  for  the  erection  of  buildings  upon 
the  land. 

The  declaration  recites  that  one  Robert  H«  Large  on- the  10th 
of  December,  1835,  by  mdenture  of  bargain  and  sale  duly 
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recorded,  &€.,  eonveyed  to  one  Williaai  A.  Rhodes  in  fee,  a 
certain  lot  of  ground  situate  on  the  noidi  side  of  Walnut  street 
between  Schuylkill  Sixth  and  Seventh  streets  in  the  city  of  Phi- 
U^elphia,  containing  in  front  25  feet  6  inches,  and  in  deptfi  120 
feet  to  Lewis  street;  reserving  to  himself,  his  heirs  and  assigns, 
a  yearly  rent  of  0164,  payable  half-yearly.  And  reciting  also 
the  covenants  for  the  payment  of  the  rent,  and  also,  <<that  he 
the  said  William  A.  Rhodes,  his  heirs  and  assigns,  should  and 
would,  within  one  year  from  the  date  of  the  said  indenture, 
erect,  build,  and  finish  upon  the  said  thereby  granted  lot,  sub- 
stantial brick  buildings  of  sufficient  value  to  secure  the  said 
yearly  rent  thereby  reserved,'^  &c.  That  on  ttie  1st  of  October, 
1836,  by  indenture  of  bargain  and  sale  duly  recorded,  &c,  the 
said  RlKMles  conveyed  the  said  lot  of  ground  to  the  defendants 
m  fee,  subject  to  the  payment  of  the  said  rent;  by  virtue  of  which 
deed  the  defendants  became  seised  of  the  premises,  subject  to 
the  payment  of  the  said  rent,  and  to  the  performance  of  the 
covenants  in  the  said  first  indenture  contained,  &c 

That  the  said  R.  H.  Large,  on  the  19di  of  October,  1886,  by 
indenture  of  bai^in  and  sale  duly  recorded,  &c.,  conveyed  die 
said  ground  rent  to  one  William  A.  Rhodes  in  fee;  together 
with  all  ways,  remedies,  &c.  And  the  said  William  A.  Rhodes, 
on  the  Sd  of  March,  1837,  by  indenture  of  bargain  and  sale 
^uly  recorded,  &c.,  conveyed  the  said  ground-rent  to  the  plain- 
tiff in  fee,  together  with  all  ways,  remedies,  jic 

And  although  he  the  said  plaintiff  has  at  all  times  well  and 
truly  kept  and  performed  all  things,  &c;  yet  protesting,  &c.,  the 
plaintiff  in  fact  says,  that  neither  the  said  W.  A.  Rhodes,  nor  the 
defendants  or  either  of  them,  did  or  would  wittiin  one  year  from 
the  date  of  the  first  mentioned  indenture,  erect,  build,  and  finish 
upon  the  said  lot,  substantial  brick  buildings  of  sufficient  value 
to  secure  the  said  rent  Nor  has  either  of  them,  or  any  other 
person  since  that  period,  erected,  &c.,  any  buildings  of  suffik^ient 
value,  &c.,  but  on  the  contrary  the  defendants  have  at  all  times 
since  the  date  of  the  assignment  to  them,  suff<nred  and  permitted 
the  lot  to  be  and  remain  without  any  buildings,  &c.,  of  sufficient 
value,  &C.,  contrary  to  the  form  and  effect  of  the  said  indenture, 
fcc.  And  so,  the  plaintiff  says  that  the  defendants  have  not  kept 
the  said  covenant,  but  have  broken  the  same,  ftc 

Damages  laid  at  H  5000. 
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AAer  oyer  of  the  deeds  in  the  dedafalkm  meatkHied  (and  of 
which  profert  was  nuide),  the  defendants  pleaded  seTen  pleaa 

The  Ist  and  2d  of  which  were  the  same  as  the  1st  and  £d  in 
the  case  of  J.  G.  Fisher's  executors,  ante  p.  74.  The  Sd  and 
4th  pleas  were  in  sabstance,  that  the  ground-rent  was  not 
assigned  to  plaintiff  until  after  one  year  firom  the  date  of  the 
gvound-rent  deed,  viz.  on  3d  March,  1837,  (L  e.  after  breach.) 
The  5th  plea  set  forth,  that  W.  A.  Rhodes,  plaintiff's  grantor  in 
deed  of  October  19th,  1836,  was  the  same  W.  A.  Rhodes  who 
was  party  to  indenture  of  lOth  December,  1835,  L  e.  original 
eovenantor.  The  6th  and  7th  pleas  same  as  the  Sd  and  4th 
pleas  in  the  casQ  of  J.  C.  Fisher's  executors,  ante  p.  74. 

There  was  a  general  demurrer  to  the  Ist,  Sd,  3d,  4th,  and  5th 
pleas,  and  special  demurrers  to  6th  and  7th  pleas. 

The  only  points  which  were  argued  in  this  case,  were  the 
matters  in  the  3d,  4th,  and  5th  pleas. 

JUr.  Cadwalader  for  defendant 

1.  This  is  the  ease  of  an  assignment  after  breach  occurred. 
The  assignee  of  a  broken  covenant  cannot  maintain  the  action. 
Cro.  Eliz.  863,  p.  19;  5  Conn.  497;  21  Wendell  121. 

2.  Here  the  covenant  was  extinguished,  and  could  not  be 
revived.  1  Rawle  131;  16  S.  &  R.  892;  1  PemL  R.  474; 
5  Watts  417;  17  S.  &  R.  87. 

Mr.  WhartaUf  contra. 

1.  It  was  a  continuing  liability,  which  commenced  within 
the  year;  breach  continuing  similar  to  oontinuance  of  nuisance. 
IMatt  525;  Moore  242;  2.  Johns.  Rep.  1 ;  4  DalL  496;  1  Leonard 
62i  4  M.  &  S.  51. 

2.  The  covenant  was  not  merged  or  extinguidied  by  Rhodes 
holding  the  land,  it  was  only  suspended.    Piatt  on  Gov.  598. 

Cur.  adv.  vuli. 

And  now,  November  4th,  I84S,Pxttit,  president  (after  stat- 
mg  the  facts),  delivered  the  opinion  of  the  court 

The  1st,  2d,  6th,  and  7th  pleas  and  the  demurrers  thereto, 
have  been  disposed  of  by  the  decision  pccmonnoed  in  the  case  of 
J.  C.  Fisher's  executors  v.  Lewis.  (See  ante  p.  73.)  The  platn- 
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tiff  is  therefore  entitled  to  judgment  unless  there  be  mattet  in 
the  3d,  4thy  and  5th  pleas,  requiring  a  different  result 

The  Sd  and  4th  pleas  allege  in  substance  that  the  deed  from 
Rhodes  to  the  plaintiff  was  made  on  the  3d  March,  1837,  seve- 
ral months  after  the  year  had  fully  expired. 

To  each  of  these  pleas  there  is  a  general  demuiren 

The  5th  plea  alleges  that  William  A.  Rhodes,  the  party  to  the 
indenture  of  19th  October,  1836  (by  which  Large  conveyed  to 
him  the  right  to  the  rent),  and  under  whom  the  plaintiff  holds 
the  rent,  was  the  same  William  A.  Rhodes  who  was  party  to 
the  indenture  of  lOth  December,  1835.  To  this  plea  there  is 
also  a  general  demurrer.  * 

The  matter  of  the  5th  plea  will  be  first  noticed.  On  the  lOth 
December,  1835,  Large  conveyed  to  Rhodes  subject  to  the  rent, 
and  Rhodes  covenanted  that  he,  his  heirs,  and  assigns  should 
and  would  within  one  year,  erect,  build,  and  finish  upon  the 
lot,  substantial  brick  buildings,  &c.  On  the  1st  October,  1836, 
within  the  year,  Rhodes  conveyed  to  the  defendants,  when  no 
building  had  been  erected  or  begun  on  the  lot,  but  before  the 
covenant  had  been  broken.  On  the  19th  October,  1836,  Large 
conveyed  to  Rhodes  the  rent  itself,  Rhodes  having  parted  with 
the  land  and  not  being  then  in  default  So  far,  there  is  no 
ground  for  a  suggesticHi  of  a  merger  or  an  extinguishment  of  the 
right  to  recover  for  a  breach  of  the  building  covenant,  for  the 
right  of  action  had  not  accrued  to  any  one.  On  the  lOth  De- 
cember, 1836,  the  breach  was  consummated,  and  a  cause  of 
action  came  into  existence  not  only  against  Rhodes,  but  also 
against  the  defendants.  If  the  person  entitled  to  sue  happened 
to  be  Rhodes,  as  assignee  of  Large  under  the  deed  of  October 
19th,  1836,  there  would  certainly  as  to  himself  be  an  extin- 
guishment— ^the  right  to  claim  damages  and  the  duty  to  pay 
them  being  in  the  same  person — and  this  result  would  necessa- 
rily operate  as  an  extinguishment  as  to  the  defendants  also. 
There  is  but  one  duty,  though  several  are  bound.  A  satisfaction 
to  one  discharges  the  other,  and  an  extinguishment  is  satisfac- 
tion. But  if  the  person  entitled  to  sue  was  not  Rhodes,  there  is 
no  ground  for  the  application  of  the  doctrine  of  extinguishment 
Before  a  breach  committed,  Rhodes  could  be  legitimately  made 
the  medium  of  a  transfer  of  the  right  to  the'rent  between  Large 
and  any  third  person.    There  is  no  reason  why  the  defendants 
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shodld  in  such  a  case  be  in  a  better  positioD  than  if  Lai^  had 
made  such  a  transfer  without  the  inteiVention  of  Rhodes.  The 
liability  of  Rhodes  as  the  original  covenantor,  on  the  occurrence 
of  the  breach,  would  not  be  affected  by  the  mode  of  conveyance, 
nor  could  the  holder  of  the  title  to  the  rent  be  compelled  to  sue 
him,  or  restrained  from  releasing  him.  The  defendants  then, 
are  not  injured  by  being  held  responsible.  On  this  ground, 
there  is  no  sufficient  objection  to  the  plaintiff's  recovery. 

The  remaining  point,  however,  presents  an  obstacle  which 
the  plaintiff  cannot  remove.  When  he  took  the  assignment  on 
the  4th  of  March,  1837,  the  covenant  to  build  was  actually 
broken.  The  year  had  expired  on  the  10th  December,  1836. 
It  has  been  abready  intimated  that  no  cause  of  action  existed  in 
Rhodes  for  damages  for  the  breach  of  a  covenant  in  regard  to 
which  he  was  himself  in  default.  The  claim  being  extinguished 
as^to  him,  it  was  so  as  to  his  assignee,  for  no  maif  can  trsinsfer 
more  right  to  another,  than  he  has  himself.  On  this  ground, 
then,  the  plaintiff  must  fail.  But  even  if  a  right  of  action  did 
belong  to  Rhodes,  there  is  no  authority  to  show  that  by  the  con- 
veyance to  the  plaintiff  of  the  right  to  the  rent,  this  cause  of 
action  also  passed.  Whether  in  case  of  the  defendants  proving 
the  impossibility  or  impracticability  of  performing  the  covenant 
within  the  time  fixed,  as  for  instance  by  showing  that  a  plague 
had  happened  on  the  land  before  and  until  the  expiration  of  the 
period,  they  could  claim  a  reasonable  time,  after  the  year,  to 
enable  them  to  execute  the  covenant,  is  a  question  about  which 
a  doubt  has  been  suggested  by  the  distinguished  editor  of  Shep- 
herd's Touchstone  (Preston's  ed.  p.  175);  but  it  seems  clear, 
that  there  is  no  such  continuing  liability  on  the  part  of  the  de- 
fendants in  the  present  case,  as  could  be  transferred  by  an  inden- 
ture assigning  the  right  to  the  rent.  Though  the  question  is 
thus  entirely  disposed  of  by  the  force  of  well  established  princi- 
ples of  law,  yet  it  may  be  remarked  that  when  the  plaintiff 
made  his  contract  with  Rhodes,  the  fact  of  the  omission  of  the 
defendants  and  their  assignor  to  comply  with  the  covenant,  was 
obvious  on  a  view  of  the  land,  and  the  value  of  the  right  ac- 
quired was  plainly  affected. by  this  fact.  We  could  not  reject 
the  presumption  that  the  subject  was  considered  in  arranging 
the  terms  of  the  transfer,  and  we  could  not  therefore  judicially 
peioeive  any  hardship  in  denying  to  the  plaintiff  an  advantage 
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for  tbe  loss  of  wliidi,  it  is  to  be  assumed^  that  allowance  had 
beea  abeady  stipulated. 

Upon  the  whole  case  as  presented  in  the  pleadings^  the  it- 
findants  are  entitled  to  judgment. 
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COURT  OP  QUARTER  SESSIONS. 

[September  Term,  1843. 
COUtfONWXAI.TH  V.  HICKXY. 

1.  The  ftke  pretmioe  eontemphted  bj  the  set  of  19th  Julj,  1843,  u  the  ■wnrtifla 
that  fome  ftct  eziited,  which,  if  tme,  would  be  entitled  to  credit,  and  firam  its 
▼ery  nature  calculated  to  impoee  on  a  man  exercising^  common  prudence,  five- 
sight  and  cantion,  and  is  (he  groond  upon  which  the  credit  is  given. 

%  The  pmrchaee  of  goods  or  other  yaluaUe  things,  for  whidi  the  buyer  is  onabM 
to  paj,  ahhoiq^  hb  promise  was  specious  and  fiur,  also  fidse  when  made,  does 
not  eoiutitato  an  indictable  of&noe  within  the  meaning  of  the  act  of  12th  Jolj, 
1843. 

3.  Undttr  the  20th  section  of  the  act  of  12th  July,  1842,  relatmg  to  frauds  of  debtors 
against  creditors,  there  must  be  fraud  in  ikct,  not  fraud  in  law,  belbrs  the  debtor 
IBSB  be  adjudged  guiky  of  a  crime. 

4.  To  oonstituie  the  offimce  within  the  meaning  of  that  section,  the  assignment  by 
the  debtor  of  his  goods,  must  be  with  a -fraudulent  intent  to  prevent  the  creditor 
from  pursumg  his  legal  means  fbr  making  his  (the  debtor's)  eflfects  aTailable  ioi 
the  payment  of  his  debts  in  a  legal  way. 

€•  On  the  heiring  of  a  writ  of  hah^^  emfm^  if  the  judge  beUeree  an  oflbnoe  has 
been  perpetrated  by  the  party  charged  which  is  the  subject  of  indictment,  he  has 
authority  to  hold  him  to  baU;  although  no  oath  was  made  before  the  oommitting 
magistrate,  aocusing  the  defendant  with  such  a  crime. 

The  defendant,  Alexander  L.  Hickey  was  committed  by  al- 
derman Davis  on  the  charge  of  obtaining  goods  under  false  pre- 
tences, and  was  brought  before  the  court  on  a  writ  of  habeas 
corpus. 

The  feucta  of  the  case  are  fully  stated  in  the  opinion  of  the 
eourt 

His  honour,  Judge  Parsons,  delivered  the  opinion  of  the 
court  as  foUor^s: 

The  defendant  in  this  case  was  charged  on  oafh  before 
alderman  Davis,  with  having  obtained  goods  under  false  pre* 
tencee,  from  one  Shee,  and  was  ordered  to  give  bail  fot  his 
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appearance  at  the  court  of  quaxter  sessions.  His  bail  surrendered 
him;  he  then  sued  out  a  writ  of  habeeu  corpusy  and  claims  to  be 
discharged  upon  the  ground^  that  even  admitting  that  all  the 
fisu^ts  sworn  to  by  the  witnesses  are  true,  he  has  committed  no 
offence  against  the  common  law,  or  statute  laws  of  this  state. 
Upon  the  hearing  of  the  case,  the  following  facts  were  proved 
on  the  part  of  the  commonwealth.  It  appeared  that  the  accused 
was  a  trunk  maker,  in  Chestnut  street;  that  in  May  last  he  pur- 
chased firom  Shoe,  through  his  agent  a  quantity  of  boards,  to  be 
used  in  his  manufactory,  amounting  in  all  to  jl  106.00,  for  which 
he  gave  his  note  at  four  months.  Some  time  in  August,  (a 
short  time  before  the  note  arrived  at  maturity,)  the  defendant 
met  with  the  agent  of  Shee,  and  told  him  he  wished  to  pur- 
chase more  boards  of  the  complainant,  and  likewise  that  he 
would  pay  the  note  before  it  was  due.  This  was  communicated 
to  Shee,  wl;io  called  at  the  defendant's  shop,  when  he  told  the 
complainant  the  same  facts  which  he  had  stated  to  the  agent, 
saying  further,  that  he  was  doing  well,  had  in  his  employ  twenty 
hands  who  were  constantly  engaged,  also  showed  the  prosecutor 
his  rooms  where  his  men  were  engaged; — when  Shee  sold  him 
another  bill  amounting  to  jS  133.00.  It  also  appeared  that  the 
defendant  had  confessed  that  some  time  in  the  latter  part  of 
August  or  begiiming  of  September,  he  had  sold  his  entire  stock 
on  hand  to  the  foreman  in  his  shop,  by  the  name  of  Adrian, 
and  took  his  notes  at  six,  twelve,  eighteen,  and  twenty-four 
months,  and  that  he  was  compelled  to  do  it,  to  pay  his  creditors 
money  that  he  had  borrowed.  It  was  also  proved  that  Adrian 
went  into  the  possession  of  the  shop,  carried  on  the  business  in 
his  own  name,  hung  out  a  sign  with  his  name  upon  it,  in  one 
or  more  conspicuous  places;  and  the  name  of  Hickey  was  .sus- 
pended over  the  door,  where  it  formerly  had  hung.  It  was 
alleged  that  Adrian  had  taken  the  benefit  of  the  insolvent  law, 
some  eighteen  months  or  a  year  before;  but  of  this,  there  was 
no  legal  evidence.  It  also  appeared  that  on  the  2d  of  September, 
an  execution  for  j5l60  was  sued  out  by  another  person  against 
the  defendant  from  the  district  court,  and  returned  nulla  bana. 
This  is  the  substance  of  the  evidence  adduced  on  the  part  of 
the  prosecution.  On  this  it  is  contended  first,  that  the  defendant 
is  responsible  criminally,  under  the  21st  section  of  the  act  passed 
July  1842,  abolishing  imprisonment  for  debt,  for  having  obtained 
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pT0pert7  or  goods,  &c.,  under  fiibe  pretences;  and  if  he  is  not 
liable  under  that  section,  he  is  clearly  guilty  of  a  crime  under 
die  80th  section  for  assigning  and  transferring  his  property, 
irith  u  design  to  defraud  his  creditors.  Tliose  sections  are 
highly  penal,  and  their  provisions  have  introduced  a  new  fea- 
ture in  the  administration  of  justice  in  the  state;  hence  a  correct 
construction  is  important  for  the  safety  and  protection  of  our 
citizens.  It  is  a  familiar  maxim  of  the  kiw  that  all  penal  statutes 
are  to  be  construed  strictly,  that  is  in  favour  of  the  accused — ^in 
&vour  of  life,  liberty,  and  the  safety  of  the  subject  In  deciding 
what  acts  are  a  violation  of  law,  we  are  not  to  put  the  most 
severe  construction  upon  them,  nor  draw  the  most  unfavourable 
inferences,  and  interpret  them  as  criminal,  when  the  inference 
is  equally  fair,  that  the  motives  which  influenced  them  were 
perfectly  honest,  and  the  intention  with  which  they  were  done 
entirely  innocent.  The  veil  of  charity  should  not  always  be 
drawn  aside  by  a  jtldge,  when  deciding  upon  the  conduct  of 
those  which  are  charged  before  him  with  having  offended 
against  the  law.  With  these  principles  for  our  guide,  let  us 
inquire  whether  the  21st  section  of  this  act  has  been  violated 
by  the  accused.  The  language  is  this.  <<  Every  person  who 
with  intent  to  cheat  or  defraud  another,  shall  designedly  by 
colour  of  any  false  token  or  writing,  or  by  any  fake  pretence 
whatsoever,  obtain  from  any  person  any  money,  property,  or 
other  valuable  thing,  upon  conviction  shall  be  punished,"  &c. 
Before  the  passage  of  this  act  no  indictment  for  a  cheat  could 
be  maintained  except  at  common  law.  To  make  cheating  an 
offence  then,  it  was  requisite  that  it  idiould  be  an  act  affecting 
the  public,  such  as  cheating  by  false  weights  on  measures — 
selling  imwholesome  provisions,  wine  poisoned  by  drugs,  and 
the  like.  The  section  of  the  act  now  under  consideration  is  in 
substance  the  British  statute  passed  in  the  52d  reign  of  George 
III.,  chapter  64.  That  act  had  received  a  judicial  construction 
by  eminent  judges  in  England  before  the  passage  of  this  law, 
most  of  which  were  collected  and  cited  by  the  president  judge 
of  this  court  in  the  case  of  the  Commonwealth  «.  Hutchinson, 
when  delivering  the  opinion  of  the  whole  court  in  March  last; 
and  the  result  is  this,  that  in  or^er  to  render  the  offence  under 
this  section  complete,  the  false  pretence  must  be  such  as  is  cal- 
culated to  deceive  and  impose  upon  a  man  exercising  common 
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^  caution  and  pradaice  in  the  stairs  of  life,  when  there  is  an 
intention  on  the  part  of  the  purchaser  to  defraud;  and  the  credit 
must  be  giren  on  such  pretence.  >  The  doctrine  there  advanced  is 
that  a  mere  naked  lie  does  not  make  a  man  criminally  respon- 
sible under  that  law.  The  purchase  of  goods  or  other  valuable 
tilings  for  which  the  buyer  is  unable  to  pay,  ahhongh  his  pro- 
mise was  specious  and  fkir,  also  fiilse  when  made,  does  not  make 
him  a  criminal.  For  it  is  perhaps  made  under  circmnstances,  if 
properly  investigated  by  the  seller  before  he  parted  with  his 
property,  would  convince  him,  that  his  customer  had  not  the 
ability  to  meet  the  engagement,  even  if  he  had  the  disposition. 
Since  that  case  was  decided,  others  have  been  tried  in  the  court 
of  quarter  sessions.  A  prominent  one  was  before  judge  Jones 
and  myself  at  the  last  May  sessions — ^the  case  of  the  Common- 
wealth V.  Arthur  Spring.  The  facts  were  these.  The  prisoner 
kept  a  confectionary  shop  in  this  city.  He  called  on  some 
wholesale  dealers  in  groceries,  to  whom  he  was  known,  and 
told  them  that  a  friend  of  his  was  keeping  a  large  hotel  in 
Washington  city ;  that  he  had  written  to  the  accused,  requesting 
that  he  should  purchase  two  half  pipes  o(  brandy  of  the  best 
quality,  forward  it  to  his  correspondent,  and  on  its  arrival  he 
would  send  him  a  check  for  the  amount  of  the  bilL  The  ac- 
cused held  the  letter  in  his  hand :  the  brandy  was  sent  as  directed 
by  Spring.  It  appeared  on  the  trial  that  his  friend  did  not 
keep  a  tavern  in  Washington,  but  was  a  shoemaker;  that  Spring 
had  some  of  the  brandy  sold  at  auction  in  Washington,  and 
that  the  tetter  shown  to  the  merchants  had  been  written  at  the 
request  of  the  prisoner.  On  the  trial  I  cha1^;ed  the  jury,  if  they 
beUeved  fieom  the  facts  that  Spring  was  residing  in  the  dty  and 
personally  known  to  the  prosecutors,  that  he  intended  to  defraud 
them  of  their  goods,  that  those  false  pretences  were  calculated 
to  deceive  and  impose  upon  men  exerdsing  the  common  and 
ordinary  caution  which  usually  guide  dealers  in  their  transac- 
tions, and  that  the  credit  was  given  upon  them,  it  was  an  offetice 
against  that  section  6f  the  law.  The  jury  rendered  a  verdict  of 
guilty,  and  the  prisoner  was  sentenced  to  pay  a  fine  and  undergo 
an  imprisonment  for  one  year  in  the  county  prison.  Numerous 
other  cases  have  been  before  us  on  habeas  corpus,  and  the  rule 
laid  down  in  the  first  case  has  been  adhered  to. 
C^  it  be  pretended  that  when  Shee  sold  to  the  defendant  tb6 
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first  bill  of  goods^  and  took  his  note  at  four  months,  that  he  did 
an  act  which  was  calculated  to  deceive  the  seller?  particularly 
when  we  bear  in  mind  that  for  nearly  all  that  period,  he  carried 
on  business  as  usual.  Or  shall  we  infer  that  the  prisoner's 
intention  was  to  defraud  Mr.  Shee,  in  the  purchase  of  the 
second  bill?  The  proof  before  us  is  that  he  had  a  great  num- 
ber of  hands  in  his  employ,  his  business  apparently  prosperous, 
but  that  he  was  compelled  to  sell  his  stock,  because  other  cre- 
ditors pressed  him  for  the  payment  of  borrowed  money.  It 
appears  to  me,  such  an  inference  would  be  uncharitable;  it 
would  make  every  man  who  chances  to  be  imfortunate  in  his 
busine^  a  criminal. 

I  fear  that  the  principles  settled  in  Hutchinson's  case  are  not 
fully  comprehended,  for  there  is  a  great  disposition  manifested 
in  this  city  and  county  to  construe  every  imprudent  or  unfor- 
tunate act,  into  a  crime.  Courts  of  justice  cannot  stop  the  onward 
course  of  trade,  or  control  men  in  their  dealings,  or  inspire  them 
with  wisdom  or  caution  in  their  business.  All  have  a  right  to 
part  with  their  property  when  they  please,  and  on  their  own 
terms;  nor  will  we  say  that  every  purchaiser  is  a  criminal,  simply 
because  he  is  unable  to  pay  his  debts,  or  fulfil  a  rash  promise, 
when  a  more  honest  or  prudent  individual  would  not  have 
made  it.  When  the  legislature  enact  that  every  one  who  teUs 
a  falsehood,  shall  be  liable  to  an  indictment,  or  that  every  man 
who  fails  to  fulfil  his  promi^bs  to  pay  his  debts  shall  be  adjudged 
a  criminal,,  or  that  the  aid  of  the  commonwealth  can  be  invoked 
to  enforce  the  collection  of  debts,  we  shall  be  bound  to  execute 
such  a  law.  But  till  then,  in  my  opinion,  courts  should  confine 
themselves  strictly  to  the  case  as  they  find  it,  and  endeavour  to 
keep  civil  and  criminal  remedies  distinct.  According  to  the 
principles  heretofore  settled  by  this  court,  it  is  not  every  false 
promise,  or  statement  made  by  a  man  with  the  view  of  fraud- 
ulently obtaining  the  property  of  another,  which  necessarily 
mrites  it  a  false  pretence  within  this  section  of  the  act;  but  the 
false  pretence  contemplated  by  that  law,  was  the  assertion  of 
some  fact  that  existed  which  if  irue  would  be  entitled  to  credit, 
and  from  its  very  character  was  calculated  to  impose  upon  a 
man  exercising  common  prudence,  foresight  and  caution;  and 
this  false  assertion  the  ground  upon  which  the  credit  is  given, 
wherever  credit  is  given  upon  the  appar^t  ability  of  a  man 
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he  fiaiOs  to  pay  according  to  hisstipiilatioayor  is  untable,  or  even 
ttDWiBiDg  to  redeem  his  promise,  he  caanot  be  made  Hable  in  a 
ctuninal  court  in  consequence  of  that  failuie.  In  such  ease 
there  is  no  fisJse  pretence,  on  which  the  credit  is  given;  but  the 
indulgence  is  extended  upon  the  supposed  ability  or  honesty  of 
the  pnmnser. .  Such  I  conceive  to  be  the  case  be(fi)ie  me,  and 
terefore  do  not  thmk  that  the  accused  can  be  charged  witb 
having  obtained  money  or  goods  under  false  pretences,  within 
<he  meaning  of  the  act  of  1842.   ^ 

But  I  am  asked  to  hold  the  prisoner  to  ba3  imder  the  mill 
section  of  that  law,  upon  the  diazge  of  having  assigued  his 
property  with  a  de»gn  to  defirand  his  erediftors;  and  it  is  object^ 
ed  by  the  defendant's  counsel,  that  inasmuch  as  he  was  only 
charged  before  the  committii^  magistrate  with  an  oSmce  for 
Which  the  judge  who  hears  this  cause  wiU  not  hold  him  to  bail, 
no  other  or  different  offence  should  be  a  ground  for  detaining 
hun  when  brought  up  on  this  writ.  In  my  opinion  this  position 
cannot  be  sustained.  The  value  of  the  writ  of  habeas  corpus 
to  the  citizen,  and  the  importance  to  the  people  of  this  city  and 
county,  of  ji^ges  carrying  into  full  effect  the  act  of  assembly 
authorizing  this  writ,  is  to  my  mind  daily  beooming  more  appa- 
rent; and  while  a  judge  feels  bound  to  investigate  fidly  the  ftcis 
in  each  case  brought  before  him  and  see  if  any  offence  against 
the  law  has  been  conmiitted,  and  if  convinced  that  there  has 
been  no  infraction  of  it,  to  discharge  at  once  the  accused  from 
arrest;  so  if  on  the  hearing  he  believes  that  ui  offence  has  been 
perpetrated  by  the  party  charged,  which  is  the  subject  of  indict- 
ment, a  £utfaful  discharge  of  duty  demands  that  be  riiould  hold 
him  to  bail,  although  no  oath  was  made  before  the  magistrate 
accusing  the  defendant  with  such  a  dtime.  All  the  judges  of 
this  court  are  ex-officio  magistrates,  fully  authorized  to  hold  to 
bafl  or  commit  any  one  charged  with  a  crime*  A  complaint  is 
made  on  oath  by  the  testimony  of  the  witness,  why  should  he 
not  then  hold  the  accused  to  bail?  In  my  opinion  his  oath  ai 
office  demands  it,  and  such  is  the  practice  of  this  court.  Our 
intention  is  to  have  no  one  held  to  answer  or  committed  om  W 
unfimmded  charge,  nor  suffer  any  one  to  escape  when  the  proof 
is  dear  that  he  is  liable  to  an  indictment  for  the  vicdation  <tf 
law.    Hence  I  feel  bound  to  examine  the  seeond  diarge.    By 
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a  careful  analysis  of  the  20th  section  of  this  act,  it  will  be  found 
in  substance  to  contain  the  provisions  of  the  act  of  the  18th  of 
March,  1816,  that  of  the  28th  of  March,  1820,  and  that  of  the 
16th  of  June,  1836,  relative  to  insolvent  debtors,  who  fraudu- 
lently assign  their  property  for  the  purpose  of  defrauding  their 
creditors,  or  concealing  it  with  the  expectation  of  deriving  future 
benefit  and  advantage  therefrom.  These  laws  have  received  a 
judicial  construction  from  this  and  other  courts,  and  these  opi- 
nions can  be  invoked  on  this  occasion  in  giving  a  construction  to 
this  part  of  the  act.  Its  provision  is  in  these  words :  <<  any  person 
who  i^iall  remove  any  of  his  property  out  of  any  county,  with 
intent  to  prevent  the  same  from  being  levied  upon  by  an  execu- 
tion, or  who  shall  secrete,  assign,  convey,  or  otherwise  dispose 
of  any  of  his  property  with  intent  to  defraud  any  creditor,  or  to 
prevent  such  property  being  made  liable  for  the  payment  of  his 
debts,"  &c.  From  the  facts  presented  on  tlii^  hearing,  has  the 
law  been  violated?  It  is  not  contended  that  the  accused  has 
removed  any  of  his  property  out  of  the  county  with  intent  to 
prevent  its  being  levied  upon,  or  that  he  has  secreted  any  part 
of  it.  It  is  manifest  that  it  remains  in  the  same  shop  as  hereto- 
fore. But  it  is  alleged  that  the  conveyance  and  sale  by  the 
accused  to  Adrian,  was  with  intent,  to  defraud  creditors;  if  such 
is  the  truth,  then  he  is  amenable  to  the  law.  Yet  supposing 
that  the  court  should  be  of  the  opinion  that  the  conveyance  was 
a  fraud  in  law,  and  on  trial  in  a  civil  action  the  judge  would 
feel  compelled  to  charge  a  jury  that  upon  the  facts  disclosed, 
there  was  fraud  in  law,  that  upon  strict  legal  principles  the 
vendor  had  not  in  fact  parted  with  his  property,  so  far  as  the 
rights  of  third  persons  were  concerned,  although  the  sale  would 
be  valid  and  binding  between  the  parties,  it  does  not  follow 
that  the  accused  could  be  made  liable  criminally,  or  that  there 
should  be  a  binding  over  for  any  such  offence.  It  is  only  in 
those  cases  where  there  is  fraud  in  fact,  that  the  vendor  can  be 
adjudged  guilty  of  a  crime  under  this  act.  In  the  case  of  Ben- 
ney  an  insolvent  debtor,  reported  1st  Ashmead  262,  it  is  said 
by  the  court  that  they  must  be  satisfied  that  the  applicant  has 
not  concealed  or  conveyed  away  his  property  to  any  person  for 
the  use  of  his  family  or  friend,  whereby  he  or  them  are  to  expect 
any  future  benefit  from  his  estate.  Nor  will  lus  unprincipled 
or  e](travagant  waste  of  it,  be  a  legal  ground  to  exclude  him 


'~    Commonwealth  y.  IRekey*  M 

£rom  the  Imiefit  of  the  insolvent  law.  So  likewise  in  the  ease 
of  John  Bramson,  reported  in  the  same  book^  page  84,  it  is  held 
that  if  upon  the  examiDation  of  the  case,  there  did  not  arise 
^strong  presumption  of  fiaud/'  which  is  confined  to  the  fraud- 
ulent concealment  or  transfer  of  his  estate,  the  right  of  the 
appUcant  to  a  discharge  is  absolute,  and  their  could  be  no  bind- 
ing over  for  fraudulent  insolvency. 

To  render  the  offence  complete  under  this  section  of  the  law, 
in  my  opinion  the  assignment  or  conveyance  of  the  property 
must  be  with  a  fraudulent  intent*  There  must  be  an  intent  to 
prevent  the  creditor  from  pursuing  his  legal  means  for  making 
his  debtor's  effects  available  for  the  payment  of  his  debts  in  a 
legitimate  way.  The  intent  and  object  of  the  debtor  must  be 
to  defraud  his  creditor.  If  the  transfer  was  legal  and  bona  fidt 
between  the  parties,  if  made  to  give  a  preference  to  one  creditor 
over  another,  it  is  not  criminaL  Or  if  the  design  was  to  convert 
goods  into  money,  or  choses  in  action,  in  such  cases  the  act  is 
"legal.  To  constitute  this  offence,  the  assignment  must  be  with 
a  fraudulent  intent,  conceived  at  the  time  of  the  conveyance; 
and  to  justify  a  binding  over  there  must  be  a  $trong  presumption 
of  fraud  in  the  conduct  of  the  parties,  when  the  pretended 
ownership  is  changed  It  is  not  for  the  court  to  inquire,  whether 
the  bargain  was  a  good  one,  or  such  sale  as  a  prudent  man 
would  make  of  his  effects,  nor  whether  the  property  could  not 
have  been  more  wisely  disposed  of — but  simply  was  the  transfer 
tainted  with  fraud,  or  consummated  in  iniquity,  with  a  design 
to  injure  a  creditor. 

Do  the  facts  disclosed  on  this  examination  show  such  a  case? 
If  the  confessions  proved  on  the  part  of  the  commonwealth  are 
taken  in  the  strongest  light  against  the  accused,  the  principal 
evidence  adduced  be  true;  the  sale  was  an  honest  one,  made  as 
he  says,  to  pay  creditors  from  whom  he  had  borrowed  money. 
It  is  not  the  business  of  a  judge  to  draw  unfair  or  uncharitable 
inferences  against  the  defendant.  If  all  his  acts  admit  of  a 
conclusion  that  the  motives  influencing  his  conduct  were  honest, 
that  his  intentions  were  perfectly  correct, — ^if  the  Inference  is 
legitimate  that  no  fraudulent  design  was  conceived,  that  there 
was  no  criminal  intent,  then  it  i&.our  duty  to  draw  a  conclusion 
in  favour  of  innocence.  On  an  examination  like  this,  it  is  not 
proper  for  a  judge  to  weigh  the  testimony;  such  is  the  province 
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4^  a  juaryi  but  stili  it  is  the  duty  of  die  {HPosecutioii  to  proTC  a 
state  of  facts  which  fix  the  pfobabiiities  of  guik.  In  mjr  opinion 
it  has  not  been  done  on  this  occa^on.  There  is  no  oTidenoe  that 
the  accused  r^noved  his  property  out  of  the  county,  or  that  he 
secreted  it  It  is  clearly  proved  that  he  assigned  his  prop^c^ 
and  dii^sed  of  it;  but  the  main  ingredient  to  constitate  the 
crime  is  wanting,  that  it  was  d<Hie  with  <<intent  to  defraud  any 
creditor.^'  Without  such  juroof  he  could  not  be  convicted,  and 
ought  not  to  be  held  to  baQ  to  answer  further. 

His  assignment  may  have  been  fraudulent,  but  if  it  was,  there 
is  no  proof  of  it 

Adrian  was  not  produoed  as  a  witness. 

The  only  proof  of  a  sale,  is  the  prisoner's  own  confession. 
When  he  admits  the  sale,  he  declares  it  to  be  an  honest  one. 
This  confesaon  is  not  contradicted  by  any  fact  before  me.  Why 
then  should  I  be  asked  to  presimie  that  his  intent  when  making 
it  was  fraudulent,  when  the  presmnption  is  equally  strong  that 
he  has  related  the  £ncts  correctly?  It  is  by  the  evidence  alone 
that  the  mind  of  the  judge  must  be  controlled  in  such  examina- 
tions, and  not  by  influences  unfavourable  to  any  one. 

The  accused  may  have  been  guilty  of  the  offence;  but  if  lie 
has,  the  prosecution  have  failed  to  produce  satisfactory  evidence 
<tf  it,  and  tiierefore,  I/eel  compelled  to  discharge  kirn. 
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Among  the  contents  of  our  present  number  will  be  found 
several  recent  decisions  of  the  District  Court  The  points  de- 
cided in  the  cases  of  Commonwealth  t;.  Watmough,  Parker  t;. 
Barnes,  and  Fisher  v.  Lewis,  are  such  as  have  not  beifore  arisw, 
and  will  therefore  prove  interesting  to  the  profession.  Those 
in  the  two  latter  cases  are  very  important  to  the  owners  of 
ground-rents  and  of  lots  subject  to  grount  rents.  The  reporter 
regrets  that  he  was  not  able  to  give  more  than  a  meagre  sketch 
of  the  very  ingenious  and  able  aiguments  of  the  learned  counsel. 


THE 
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THE  NATURE  AND  DUTIES  OF  THE  LEGAL  PROFESSION. 

{A  Lecture  delivered  by  the  Hon.  Thomas  Scrgreant,  before  the  Law  Academy  of 
Philadelphia,  on  Tueeday  Eveniag,  November  S8, 1843  ] 

GEIITI«£MEN  OF  TUB  LAW  ACADEMY: 

To  cultivate  science,  and  extend  its  boundaries,  the  solitary 
study  of  individuals  often  fails.  In  subtle  researches  man  needs 
tonrersation  with  others,  to  animate  and  assist  him  in  his  la- 
bours. To  effect  so  laudable  an  obj^t,  this  Academy  is  eminently 
adapted.  It  fosters  and  stimulates  the  pursuit  of  legal  know- 
ledge by  free  intercourse  and  discussion  amongst  its  members, 
and  presents  opportunities  to  those  who  are  so  inclined  (for  there 
are  many  among  us  capable),  to  aid  in  the  design-^^-a  task  not 
ungrateful  to  those  who  take  an  interest  in  the  advancement  of 
science,  nor  without  its  reward  in  the  consciousness  of  an  effort 
to  do  good.  I  shall  invite  your  attention,  on  the  present  occa- 
sion, to  a  few  general  remarks  on  the  nature  and  duties  of  the 
legal  profession. 

The  choice  of  a  pursuit  in  life  is,  in  some  instances,  our  own 
act  In  others,  it  is  owing  to  the  predilection  of  parents  or 
friends,  or  to  accidental  circumstances.  Whatever  be  the  mo- 
tive, it  may  be  safely  averred,  that  he  who  undertakes  to  master 
the  science  of  the  law,  embarks  in  an  employment  that  will 
afford  full  scope  for  his  intellectual  and  moral  faculties.  Ele- 
vated as  his  natural  endowments  may  be,  or  comprehensive  as 
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his  acquirements,  they  cannot  rise  beyond  it.  The  duty  of  the 
advocate  may  embrace  the  circle  of  human  sciences,  and  afford 
occasions  to  employ  them  all.  Indeed,  by  his  name  and  occu- 
pation, he  undertakes  to  be  a  substitute  for  others  in  the  art  of 
explaining  their  rights  on  every  subject  which  the  business  and 
pursuits  of  men  may  bring  into  question.  Besides  the  laws  of 
his  own  country,  and  the  works  of  writers  on  moral  and  na- 
tional law  and  history,  with  which  he  should  be  familiarj  let  us 
glance  at  other  topics  which  he  may  occasionally  have  to  be 
informed  upon.  Sometimes  he  finds  himself  compelled  to  ex- 
plore the  subtilties  of  theology,  the  history  of  church  government, 
and  the  acts  of  ecclesiastical  tribunals:  sometimes  to  scrutinize 
the  nature  and  efiects  of  wounds  and  diseases,  or  the  aberrations 
of  a  disordered  mind:  to  thread  the  mazes  of  mercantile  accounts, 
unravel  the  entanglement  of  partnerships  and  agencies,  or  pene- 
trate the  secrets  of  new  ii^entions  and  processes  in  arts.  At 
others  he  must  fathom  the  recesses  of  the  human  heart,  and 
mark  the  shifting  currents  of  its  interests  and  passions.  To 
develope  tmlh  amidst  the  imperfections  of  human  evidence,  to 
detect  falsehood  and  imposition,  is  his  daily  task.  To  relieve 
the  afflicted,  to  sustain  the  weak,  to  curb  the  strong,  to  alarm 
the  corrupt,  to  punish  the  wicked,  is  his  duty  and  his  trust 

The  judge  has  his  duty.  The  jury,  also  judges  of  matters  of 
fact,  have  theirs.  But  their  task  is  different.  They  are  com- 
paratively passive  instruments  of  the  administration  of  justice. 
They  hear  the  case  when  brought  to  the  point  where  the  truth 
of  the  allegation  is  to  be  declared,  or  the  appropriate  rule  is  to 
be  designated.  But  they  are  not  called  to  listen  to  the  first  tale 
of  the  suppliant  for  justice — to  investigate  its  fomidation — to 
put  it  into  form  and  pressure  by  advice,  preparation,  and  per- 
sonal labour.  They  are  not  summoned  to  collect  the  evidence, 
to  state  and  develope  it,  to  illustrate  and  enforce  it  To  effect 
this,  in  the  variety  of  business  necessarily  arising  amongst  a 
civilized  people,  the  numbers  of  the  judges  would  be  altogether 
inadequate.  It  is  the  advocate  who  prosecutes  this  great  branch 
of  industry;  and  without  his  exertions  the  law  would  be  nearly 
a  dead  letter:  right  could  not  be  enforced,  nor  wrong  redressed. 

The  duties  of  the  judge  and  advocate  are  in  other  respects 
dissimilar)  and  almost  opposed  in  their  nature.  The  judge, 
feeling  no  interest  in  the  result,  views  the  contest  with  an  indif- 
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ferent  eye^  searching  simply  into  the  case  itself  and  the  rule 
applicable  to  it^  without  reference  to  the  parties.  Indeed,  the 
moment  a  judge  takes  an  interest  in  either  party's  success,  he 
is  in  danger  of  swerving  from  his  duty.  The  task  of  the  judge 
is  a  dry  and  abstruse  one,  partaking  of  the  logician's  art — the 
closed  hand.  But  the  advocate's  is  the  rhetorician's  part — the 
open  hand.  It  is  his  business  to  develope,  illustrate,  and  enforce 
his  side,  by  exhibiting  it  in  different  points  of  view,  and  sus* 
taining  and  adorning  it  with  eloquence.  He  partakes  of  the 
feelings  of  his  client — ^he  is  inspired  with  his  passions — and  he 
appeals  to  every  quarter  of  learning  and  intellect  to  achieve 
success. 

The  extent,  however,  to  which  he  ought  to  go  in  his  client's 
behalf  is  ever  a  matter  to  be  nicely  weighed  in  the  scale  of  duty : 
and  the  distinction  between  the  judge  and  the  advocate  becomes 
important.  Cicero,  a  stern  moralist,  no  way  biassed  in  favour 
of  the  profession,  is  obliged  reluctantly  to  concede  it:  for  he  tells 
us,  in  his  Treatise  de  Officiis,  that  ^^judicis  est  semper  in  causie 
verum  sequi:  patroni,  nonnufiquam^  verisimilej  etiam  si 
minus  sit  verum^  defendere.  Quod  scribere  non  auderemj 
nisi  idem  placeret  gravissimo  Stoicorum,  PansetioJ^  The 
truth  is,  that  the  difference  exists  in  the  nature  of  things.  We 
can  state  our  own  side  of  the  cause  in  which  we  are  concerned, 
when  tt  would  be  almost  impossible  to  state  our  adversary's 
with  any  reasonable  fairness.  The  lawyer  is  necessarily,  to  use 
a  German  phrase,  one-sided;  but  the  judge,  whether  of  law  or 
fact,  must  be  many-sided.  He  must  hold  his  judgment  in  sus- 
pense till  he  examines  every  point.  He  must  carry  his  under- 
standing round  like  a  lamp,  to  enlighten  every  nook  and  corner, 
before  he  can  ascertain  the  features  of  a  cause  and  perceive  its 
true  image. 

The  law  is  in  itself  an  exact  science.  Its  forms  are  a  species 
of  logic  applied  to  questions  of  right.  Its  rules  are  not  derived 
from  speculative  reasoning,  but  from  the  relations  of  things  that 
exist.  He  who  undertakes  to  treat  a  branch  of  the  law  as  he 
would  a  topic  of  philosophy  or  politics,  would  lose  his  labours, 
and  his  work  would  be  neglected  by  the  profession.  Sir  Wil^ 
iiam  Blackstone,  after  composing  his  beautiful  Commentaries, 
did  not  venture  to  publish  them  without  a  uniform  reference  to 
authorities.    Lord  Coke,  whose  name  is  identified  with  th^ 
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common  law^  invariably  exhibits  the  desire  to  rest  upon  judicial 
decisions  and  precedents.  And  these  decisions  and  precedents 
derive  their  authority,  not  from  the  isolated  knowledge  and  ex- 
perience of  those  who  pronounce  them,  but  from  being  the 
results  of  the  deep  research  and  meditation  of  various  minds, 
matured  by  coihmon  deliberation  and  discussion. 

It  is  no  doubt  owing  to  this  that  the  law  ranks  as  a  demon- 
strative science,  in  which,  reasoning  from  first  principles,  the 
result  as  necessarily  follows  as  in  mathematical  science:  which 
has  called  forth  the  remarks  of  a  learned  writer,  that  such  was 
the  precision  of  the  Roman  writers  on  jurisprudence  (and  it  is 
the  same  with  our  judges  and  jurists  of  authority),  that  though 
sometimes  distant  in  time,  their  compo$Hions  seem  to  have  pro- 
ceeded from  the  same  author;  so  that  it  would  be  difficult  to 
distinguish  between  them,  were  not  the  names  of  the  authors 
given:  in  the  same  manner  as  it  is  difficult  to  distinguish  Euclid,, 
Archimedes,  and  AppoUonius,  in  reading  their  demonstrations 
on  subjects  treated  of  by  them  all.  Nothing  can  show  more 
clearly  how  unfounded  is  the  common  cantlttum  of  the  uncer- 
tainty of  the  law,  if  it  means  any  thing  more  than  the  uncertainty 
of  the  case  itself,  as  to  the  truth  of  the  facts  and  circumstances 
attending  it. 

The  reference  to  authorities  has  been  sometimes  cast  up  as  a 
reproach  to  the  law;  its  adherence  to  precedents  is  stigmatized 
as  a  slavish  subjugation  of  mind  to  the  errors  or  inferiority  of 
our  predecessors.  Many  satisfactory  answers  have  been  given 
to  these  imputations. 

In  the  first  place,  if  judges  were  at  liberty  to  disregard  the 
decisions  of  their  predecessors,  there  would  be  no  guide  by 
which  the  most  intelligent  advocate  could,  in  any  case,  advise 
his  client  with  safety.  Property  would  be  insecure,  and  litiga- 
tion increased.  At  present,  many  doubts  are  removed,  many 
controversies  prevented  or  adjusted,  by  the  opinions  of  lawyers 
founded  on  a  reference  to  adjudged  cases.  It  is  true,  the  most 
learned  and  sagacious  lawyer  cannot  always  fix  upon  the  rule 
by  which  a  dispute  is  to  be  settled.  The  facts  are  frequently 
doubtful — variously  alleged  by  the  parties — often  unknown  till 
eUcited  on  trial,  and  even  then  obscure  and  questionable.  ^  And 
if  the  facts  were  all  known  and  admitted,  questions  are  perpe- 
tually generated,  by  the  changes  qf  society  and  of  the  business 
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of  life,  such  as  nerer  before  were  presented,  and  can  therefore 
receive  in  their  commencement  no  more  than  a  probable  solu- 
tion founded  on  analogy. 

In  the  next  place,  the  judge  is  thereby  deprived  of  the  exer- 
cise of  that  discretion  in  disposing  of  the  rights  of  a  citizen,  which 
would  be  incompatible  with  freedom  and  security,  and  be  a 
temptation  to  indulge  in  caprice  and  tyranny — a  situation  which 
no  freeman  would  tolerate,  nor  any  wise  judge  desire  to  be 
placed  in.  Hence^  the  courts  of  common  law  have  always 
adopted  the  safe  and  honest  course  of  following  the  principles 
pronounced  by  their  predecessors;  and  even  the  courts  of  equity, 
though  at  first  eccentric  in  their  movements,  were  brought  by 
the  genius  of  the  nation  to  adopt  settled  rules  and  maxims  for 
their  guidance. 

But  there  is  another  consideration  of  moment  on  this  head. 
Where  principles  have  been  properly  argued  before  judicial 
tribunals  and  delibemtely  decided,  the  task  of  re-examination  is 
a  superfluous  labour,  unless  we  are  to  suppose  ourselves  wiser 
and  better  informed  than  they  were.  Considering  the  learning 
and  ability  that  have  existed  in  the  courts  of  common  law  and 
equity,  from  the  times  to  which  we  resort  for  their  decisions,  we 
may  be  satisfied  that,  generally  speaking,  they  were  not  inferior 
to  those  of  our  .own  times,  and  that  should  we  engage  in  the 
labour  and  cost  of  a  re-examination,  we  should  come  to  the 
conclusion  they  did.  In  every  age,  the  oracles  of  the  law  have 
been  competent  to  their  task.  The  Cokes,  the  Hardwickes, 
the  Mansfields,  the  Ellsworths,  and  the  Marshalls,  have  been 
successively  found  to  transmit  the  current  copious  and  pure, 
Theic  remains  enough  to  occupy  us,  if  we  do  our  duty,  in  ex» 
amining  and  deciding  the  new  questions  that  must  necessarily 
arise  with  the  progress  of  time,  frcun  the  ever  shifting  condition 
of  society,  the  advancement.of  knowledge  and  art,  the  changes 
of  manners,  the  fluctuation  of  conunerce,  new  inventions,  pur- 
suits, and  relations  in  every  civilized  country,  and  more  espe- 
cially in  ours,  without'  undertaking  in  addition,  always  to  re* 
examine  what  has  been  examined,  and  to  decide  what  has  been 
already  decided. 

I  speak  now  of  decisions  made  after  discussion  and  delibera-. 
tion,  in  a  matter  in  controversy.  Cases  decided  without  argu- 
ment, obiter  dicta  thrown  out  by  judges,  are  neither  entitled  to 

9* 


100       The  Nature  and  Duties  ef  the  Legal  Profission. 

nor  receive  the  weight  of  preced^it.  The  former  are  Ukely  to 
be  often  wrong,  since  the  judge  has  not  usually  time  nor  oppop- 
tunity  to  perform  the  duties  of  both  judge  and  advocate.  And 
the  latter  are  still  tess  regarded,  because  they  bind  no  right;  and 
the  judge  is  without  the  strong  inducement  which  in  other  cased 
produces  caution,  that  by  his  opinion  the  property  and  the  rights 
of  the  citizen  are  affected. 

I  have  said  that  the  law  is  an  exact  science.  It  consists  of 
rules  applicable  t<rtbe  complex  and  diversified  relations  of  civi- 
lized life,  in  themselves  necessarily  subtle  and  refined.  It  is 
with  the  investigation  and  memory  of  these  rules  that  the  stu- 
dent is  employed:  and  therefore  it  cannot  be  denied  that  the 
study  is  of  a  dry  and  severe  character.  It  has  no  ocular  attrac- 
tion, derived,  like  the  physician's,  from  nature  in  her  various  and 
interesting  manifestations.  It  is  accompanied  with  no  gratifica- 
tion to  the  senses,  like  the  experiments  or  observations  in  che- 
mistry, astronomy,  and  the  fine  arts,  nor  relieved  by  bodily 
exercise,  like  engineering  or  the  mechanic  arts.  The  practical 
efforts  of  the  law  student  seldom  go  beyond  the  dull  labour  of 
copying  pleadings  in  formal  and  tautologous  language,  or  com- 
prehending and  remembering  abstract  rules  and  principles, 
without  the  stimulus  of  a  client  or  the  prospect  of  immediate 
reward.  How  many  a  mind  equal  to  that  of  Hale  or  Coke,  has 
been  repelled  by  these  dry  pursuits  from  gaining  the  vantage 
ground  of  the  profession,  and  has  impatiently  abandoned  them 
for  more  cheering  objects!  How  few  poetic  imaginations  have 
had  the  courage,  like  those  of  Murray  and  Blackstone,  to  bid 
farewell  to  the  muse,  and  address  themselves  exclusively  to  the 
worship  of  the  stern  fathers  of  the  law! 

Yet  to  one  grounded  in  principles,  and  accomplished  in  the 
subsidiary  sciences,  the  practice,  while  it  imposes  grave  duties, 
furnishes  a  gratification  worthy  of  tlie  noblest  desires.  It  mixes 
up  with  science  the  stirring  topics  of  the  world.  No  man  min- 
gles more  in  the  scenes  of  Ufe  than  the  practising  lawyer,  or  sees 
more  of  it  in  its  diversified  aspects.  There  is  no  deficiency  of 
interest  and  excitement  in  the  subjects  that  occupy  his  attention. 
Often  does  the  property  of  others  await  the  result  of  his  exer- 
tions: often  do  the  liberty,  the  reputation,  the  life  of  his  fellow 
man,  depend  on  his  care  and  ability.  He  mingles  his  sympathy 
with  the  fate  of  a  friend,  or  with  the  destiny  of  the  weak,  the 
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oppressed,  or  the  unfortunate,  entrusted  to  his  guardianship.  He 
looks  to  the  result  with  an  anxiety  equal  to  that  of  his  client: 
he  ardently  triumphs  in  success,  or  droops  under  disappoint- 
ment* .  >    •. 

The  advocate  has  his  share  of  influence- in  erery  f^ertMent 
where  property  and  rights  are  secured  by  laws.-  \  Utfder  the 
despotisms  of  the  Roman  emperors,  amidst  th&s^leudid  military 
trophies  of  Napoleon,  the  names  of  eminent  pcofessicmal  men 
are  identified  with  their  greatest  achieyements,  the  formations  of 
civil  codes.  In  England  and  in  Fraticft,  the  bar  has  always 
won  its  full  portion  of  honours  and  rewards.  But  it  is  in  a  per- 
fectly free  system  like  ours,  that  the  lawyer  attains  the  highest 
standing,  because  he  is  the  administrator  of  that  which  demands 
from  every  class  implicit  obedience.  Our  govenunents  possess 
no  other  public  force  for  the  protection  of  the  community. 
When  that  is  endangered,  whether  by  individuals  or  multi- 
tudes, the  majesty  of  the  law  is  resorted  to  with  universal 
accord,  and  all  stand  ready  to  enforce  it. 

The  advocate  has  therefore  his  full  share  of  influence  in  the 
community.  In  all  its  departments  his  presence  is  sought,  his 
opinion  respected,  his  es^mple  observed.  Our  history  is  full  of 
instances  of  his  power  and  popularity.  In  the  revolutionary 
struggle  particularly,  they  weie  distinguished  leaders:  they  have 
since  occupied  the  most  prcHninent  stations  in  our  aflairs  at  home 
and  abroad.  How  important  is  it  to  Ae  welfare  of  the  country, 
that  a  class  of  men  so  likely  to  give  a  tone  to  its  movements 
and  capable  of  influencing  its  destiny,  should  be  educated  in  all 
the  patriotism,  learning,  prudence,  and  wisdom  required  by 
their  station!  that  they  should  feel  it  their  duty,  and  esteem 
it  their  glory,  to  employ  their  liberal  gifts  in  advancing  the 
good  of  the  community } 

The  education  for  the  bar  and  its  severe  inteHectoal  exercises, 
fit  those  who  have  been  trained  to  it,  for  the  skilful  conduct  of 
many  of  the  practical  pursuits  of  life  of  the  higher  order.  The 
law  is  a  reservoir  from  which  other  callings  are  often  supplied. 
Most  of  our  eminent  statesmen  were  educated  to  the  bar.  Le- 
gal instruction  is  indispensable  to  the  judiciary,  to  thQ  science 
of  legislation,  and  to  the  proper  discharge  of  many  of  the  exe- 
cutive and  municipal  functions  of  the  government  Besides 
these,  other  employments  divert  from  the  professional  path. 
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The  supermtendence  of  private  institutions  not  seldom  claims 
the  lawyer.  Sometimes  the  sacred  desk  receives  from  the  bar 
its^distinguished  ornaments;  sometimes  literature  enlists  them 
among  her  votaries.  It  is  not  therefore  surprising,  that  oi  the 
multitudes  who  embark  in  the  profession,  but  a  small  portion 
shoubLlKe^ovvad  in  it  at  the  expiration  of  a  few  years;  especially 
if  we  add  to,-th^s3  causes  the  various  casualties  that  arrest  life 
or  turn  aside  iUq^^eer. 

The  profession  ifeeif,.  when  analyzed,  presents  many  fields  of 
exertion,  adapted  to  tb^/peculiar  genius  of  different  individuals. 
It  is  an  ocean,  on  which  the  smaller  craft  may  float,  and  the 
largest  find  room  for  its  boldest  excursions.  In  England,  where 
numbers  and  wealth  render  society  exceedingly  complex,  the 
law  divides  itself  into  branches,  e^ch  of  which  constitutes  a 
separate  avocation.  The  barrister  who  addresses  the  court  and 
jury,  the  special  pleader  who  prepares  the  pleadings,  the  con- 
veyancer who  settles  titles,  the  attorney  who  prepares  the  case 
for  trial  and  attends  the  suit  in  its  progress,  are  distinct.  The 
American  lawyer,  with  some  exceptions,  embraces  these  by 
turns,  and  becomes  familiar  with  them  all.  But  the  selection 
of  one  in  preference  to  the  rest,  may  to  a  certain  extent  be 
adopted,  as  it  suits  the  disposition  of  an  individual. 

If  we  reflect  we  shall  perceive,  that  the  great  mass  of  the 
business,  of  the  community  is  transacted  without  occasioning 
any  dispute  in  its  progress,  or  requiring  revision.  Even  when 
dubious  claims  are  made,  they  are  sometimes  conceded  on  pre- 
sentment—sometimes adjusted  by  the  parties  themselves,  or  by 
the  opinion  of  counsel.  Sometimes  from  their  division  amongst 
many,  from  poverty,  ignorance,  absence,  and  other  casualties, 
just  claims  are  never  presented,  but  suffered  to  sweep  down  the 
stream  of  time  into  oblivion.  At  other  times  they  are  volim- 
tarily  abandoned,  rather  than  encounter  the  trouble  and  vexation 
of  legal  enforcement.  But  in  numerous  cases  demands  occur 
which  cannot  take  these  courses,  and  can  only  be  terminated  by 
the  judicial  authority.  And  in  order  to  determine  them,  an 
investigation  must  be  made  of  the  facts,  and  the  rights  growing 
out  of  them  must  be  ascertained.  What  has  been  omitted  by 
the  carelessness,  the  indolence,  the  confidence,  the  incapacity  of 
the  parties,  must  be  thoroughly  examined  by  the  lights  that  are 
left,  and  often  after  the  best  means  of  proof  are  extinct    Take, 
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for  an  instance,  pi^rtnership  in  business,  continued  for  a  number 
of  years,  where,  from  its  nature,  large  confidence  was  mutually 
bestowed,  on  the  strength  of  which  many  transactions  have  oc- 
curred, difficult  afterwards  to  trace,  and  many  rights  have 
accrued  of  delicate  adjustment  From  the  neglect,  incapacity, 
sometimes  fraud  of  one,  or  from  a  supposed  advantage  unfairly 
gained,  disputes  begin,and  lead  to  incurable  animosity.  If  we  sup- 
pose such  persons  living,  and  qualified  to  trace  the  mazes  of  their 
intricate  concerns,  and  very  few  are,  they  are  generally  disabled 
by  passion  from  attempting  it.  It  must  be  done  by  othelft — 
>and  the  lawyer  is  called  on  to  a  task  of  labour,  to  disentangle 
transactions  thus  brought  into  confusion,  frequently  not  till  he 
has  accompanied  them  through  repeated  examinations  before 
various  tribunals,  in  which  the  recognition  of  the  rights  of  his 
client,  in  the  end,  must  depend  very  much  on  his  industry  and 
sagacity. 

Add  to  the  causes  suggested,  the  wilful  wrongs  and  attempts 
at  fraud,  that  the  ill  directed  passions  and  moral  perversions  of 
a  portion  of  society  produce:  the  large  classes  of  the  commu- 
nity, such  as  females  and  infants,  incompetent  to  know  or  main- 
tain their  rights:  the  numbers  acting  for  others  in  the  capacities 
of  executors,  administrators,  guardians,  trustees,  public  officers, 
managers  of  corporations,  and  agents,  and  compelled  to  be 
reserved  and  wary  in  their  course,  and  often  disabled  from 
parting  with  the  property  of  their  principals  otherwise  than  by 
a  decree  of  court:  the  changes  resulting  from  deaths,  accidents, 
fluctuations  of  prices  and  values,  and  the  various  calamities  in- 
cident to  human  life:  the  obscurities  in  the  language  of  legis- 
lative acts,  and  of  contracts,  deeds,  and  wills;  the  protection  of 
the  innocent  against  unjust  accusations  and  demands:  the  res- 
traint and  pimishment  of  criminals:  the  difficulties  of  arriving  at 
truth,  amidst  the  contradictions  and  obUquities  of  human  evi- 
dence; and,  indeed,  more  sourees  of  civil  conflict  than  can  even 
be  glanced  at,  and  you  will  perceive  a  field  that  forever,  whilst 
man  continues  the  same,  must  exercise  the  talent  and  industry 
of  the  advocate.  Some  of  these  contests  he  may  terminate  by 
his  advice — some  by  his  private  labour — some  perish  with  the 
passions  of  those  who  began  them.  But  many  remain  enduring 
topics  of  fierce  dispute,  demanding  the  patient  research  of  courts, 
and  the  strong  hand  of  public  authority  to  terminate:  and  in 
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these^  the  dtken  relies  for  the  defence  of  his  property,  his  repur 
tation,  and  sometimes  his  liberty  and  life,  on  the  learning,  skill, 
integrity,  and  labour  of  the  advocate,  and  gives  to  those  who 
possess  these  qualities  his  implicit  confidence. 

The  world  in  general  have  but  imperfect  ideas  of  the  origin 
of  lawsuits.  Some  think  they  are  the  offspring,  of  a  spirit  of 
litigation,  fomented  by  the  profession.  Some  even  brand  law- 
yers as  the  pests  of  society,  and  laud  such  places  as  are  without 
them.  Few  have  the  curiosity  to  inquire  how  these  lawsuits 
originate,  that  are  continually  going  on  around  them.  Coleridge 
is  the  only  one  I  have  met  with,  who  expressed  a  strong  desire 
to  peruse  the  reports  of  legal  decisions,  as  a  matter  of  philosophic 
inquiry.  Any  one  who  desires  to  trace  the  subject  may  do  so 
in  these  volumes,  where  he  will  learn  the  sources  that  ever  have 
and  ever  will  render  the  profession  as  indispensable  as  that  of 
the  physician,  the  mechanic,  the  artist,  or  the  labourer.  It  is 
only  extreme  ignorance  of  the  necessities  of  man  in  civilized 
life,  or  perhaps  a  wish  in  some  possessing  superior  audacity 
or  cunning,  to  tyrannize  over  the  humble  and  defenceless,  that 
creates  the  enmity  sometimes  displayed  against  the  advocate, 
and  the  empty  declamation  by  which  his  employment  is  as- 
sailed, which  have  faUed  to  produce  any  permanent  effect, 
and  must  continue  to  do  so,  unless  we  are  willing  to  admit  that 
we  are  too  sensitive  about  our  rights,  and  too  tenacious  in  the 
assertion  of  them,  and  to  conclude  that  the  machinery  of  poli- 
tical and  civil  liberty  is  not  worth  preserving,  but  that  it  is  bet- 
ter to  sink  down  among  the  lower  grades  of  tyranny  or  semi- 
barbarism. 

The  confidence  bestowed  by  the  client  on  his  lawyer,  and  by 
the  community  on  the  profession,  is  not  to  be  maintained  with- 
out a  rigid  aipid  inflexible  adherence  to  habits  of  professional 
integrity.  The  lawyer  is  often  the  depositary  of  his  client^s 
money  to  large  amounts;  and  should  he  be  tempted  to  waste  it, 
or  to  appropriate  it  to  other  uses  than  those  of  the  owner,  it  is 
certain,  whatever  may  be  his  acquirements  or  skill,  his  profes- 
sional career  will  be  checked.  This  is  a  rock  on  which  many 
in  the  full  tide  of  success  have  split  and  sunk.  Let  the  lawyer, 
therefore,  who  wishes  to  retain  his  business,  make  it  a  cardinal 
point  to  pay  over  the  money  of  his  cUent  as  soon  as  he  receives 
it:  and  if  from  circumstances  it  remains  in  his  hands,  to  keep  it 
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separate  from  hia  own,  aad  never,  on  any  pietenee,  to  use  \L 
This  ought,  indeed,  to  be  an  inflexible  maidm  with  all  who 
receive  the  moneys  id  others,  whether  private  depositaries  or 
fiscal  oiCcers.  Nothing  can  be  more  just  or  appropriate  than 
the  eloquent  language  of  Mr.  Whitbread,  in  the  debate  in  the 
house  of  commons,  in  the  case  of  lord  MelviUe.  ^  Here,  there- 
fore, I  could  wish  so  to  speak  that  my  voice  Aould  pervade 
every  comer  of  the  country,  should  reach  every  person  who  has 
the  custody  of  public  money,  that  I  might  warn  him  against  the 
temptation  to  which  he  might  otherwise  yield.  I  will  caution 
every  public  accountant  against  the  use  of  the  public  money 
entrusted  to  his  charge,  as  a  fond  parent  would  caution  a  child, 
against  the  fiaux^ination  of  the  madiinery  of  a  miH  Do  not  go 
near  it:  above  all,  do  not  touch  it:  for  if  only  the  hem  of  your 
garment  should  be  caught,  you  will  immediately  be  crushed* 
Meddle  not  with  public  money.  Take  care  that  it  passes  purely 
through  your  hands;  for  the  use  of  it,  instead  of  leading  the 
road,  as  you  may  falsely  hope  and  expect,  to  fame,  to  fortune, 
to  comfort,  and  to  happiness,  will  lead  you  to  destruction.'' 

It  is  but  a  justice  due  to  the  bar  of  Philadelphia  to  say,  that 
a  dereliction  on  this  point  has  been  a  matter  of  rare  occurrence* 
This  has  helped  it  to  preserve  a  high  distinction  for' learning, 
ability,  and  civic  virtue  for  years  past.  I  speak. without  invi- 
dious reference  to  other  places,  because  circumstances  occurred 
here  to  foster  professional  talent,  and  confer  upon  it  peculiar 
'  lustre.  This  city  was  for  a  long  time  the  commercial  emporium 
of  the  country:  it  was  the  seat  of  the  state  government,  and  also 
of  the  national  government  at  an  iuterestiog  period,  when  ques- 
tions of  great  moment  in  national  and  municipal  law  were  themes 
of  discussion.  These  circumstances  attracted  to  it  men  of  supe- 
rior powers,  and  inspired  them  with  elevated  and  comprehensive 
views.  Subjects  were  not  slightly  touched  or  superficially 
handled:  they  were  investigated  thoroughly,  and  surveyed 
under  every  aspect  Here  was  laid  the  foundation  of  Uiat 
complete  study  of  a  cause  and  full  development  of  its  princi- 
ples, which  have  proverbially  characterized  this  bar.  No  labour 
is  spared — ^no  toil  evaded,  that  can  be  usefully  bestowed  on 
forensic  discussions.  The  practitioners  were  the  more  at  liberty 
to  devote  their  minds  to  the  essential  features  of  a  cause,  from 
the  liberality  extended  towards  each  other  on  the  subject  of 
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pleadings — ^trying  causes  on  the  general  issue  and  notice,  and 
relieving  themselves  from  a  drudgery  for  which  no  adequate 
compensation  is  rendered  under  our  system,  and  at  the  same 
time  attaining  whatever  is  desirable  on  the  merits.  With  these 
were  mingled  an  urbanity  and  courtesy  towards  each  other  in 
the  practice,  which  have  contributed  to  mitigate  its  toils,  and  to 
uphold  the  reputation  of  the  bar. 

The  increase  of  the  number  of  books  is  at  first  apt  to  appal 
the  student,  and  almost  stop  him  in  his  career.  When  he  sur- 
veys the  numerous  folios  and  octavos  ranged  on  the  shelves  of 
a  well  furnished  law  library,  he  despairs  of  mastering  the  im- 
mense pile  of  learning,  past,  present,  and  to  come.  But  a 
moment's  sober  reflection  removes  his  apprehensions.  The 
publication  of  new  books  does  not  necessarily  add  to  the  heap, 
but  more  frequently  substitutes  new  instead  of  old  ones*  The 
elementary  treatises  which  were  the  manuals  of  the  student  fifty 
years  ago,  are  supplanted  by  new  and  commonly  better  treatises 
on  the  same  subjects.  Buller  and  Espinasse,  the  first  authors 
of  nisi  prius  compends,  have  given  way  to  Selwyn  and  Chitty: 
Crompton  and  Impey's  books  of  practice  to  Tid  and  Archbold: 
Gilbert's  Evidence  to  the  treatises  of  Phillips  and  Starkie:  and 
in  the  same  manner  the  once  celebrated  abridgments  of  Brooke 
and  Rolle,  yielded  to  those  of  Comyn  and  Bacon. 

The  fate  of  reports  is  the  same.  Strange,  Raymond,  and 
Burrow  were  formerly  books  of  familiar  study  and  reference 
among  practitioners:  now  they  are  but  rarely  recurred  to.  The* 
principles  they  settled  have  been  transfused  into  modern  pro- 
ductions: many  of  the  topics  then  agitated  no  longer  awaken 
interest  or  excite  discussion.  New  subjects  of  inquiry  have 
sprung  up,  in  which  these  cases  are  occasionally  resorted  to,  but 
the  stirring  subjects  of  our  day  are  new  growths  on  the  old 
branches.  The  law,  like  other  systems  of  human  employment, 
is  moulded  for  the  purposes  of  convenience.  In  the  beginning 
of  a  doctrine  or  principle,  decisions  are  expanded  into  full  re- 
ports, with  all  the  ardour  and  zeal  of  novelty.  These  increase 
until  they  become  too  numerous  for  easy  memory  or  reference. 
They  are  then  condensed  into  digests  and  abridgments.  Thus 
the  abridgments  of  Rolle,  and  Brooke,  and  Fitzherbert,  embraced 
the  principles  settled  in  the  year-books.  By-and-by  the  greater 
portion  becomes  obsolete,  and  the  new  principles  developed,  ex- 
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pand  in  reports,  and  again  require  compression,  either  by  similar 
abridgments  or  by  elementary  treatises.  These  serve  for  a  time, 
and  then  give  place  to  others  more  modem.  A  few  works 
maintain  their  position  during  all  changes  of  times  and  habits — 
sueh  as  those  of  Coke,  Hale,  and  Blackstone:  as  well  from  the 
pre-eminent  abilities  of  the  writers,  as  from  their  adaptation  to 
the  initiative  process  of  the  student;  but  the  great  bulk  is  worn 
out  by  use,  like  a  garment,  and  finally  sinks  into  uselessness  and 
neglect. 

The  great  mistake  we  make  when  young  is,  that  we  are  too 
eager  to  grasp  knowledge.  We  are  reluctant  to  wait  the  acqui- 
sition of  it  by  slow  and  gradual  methods.  We  forget  that  by 
the  decrees  of  nature,  the  growth  of  mind  is  like  that  of  a  physical 
object,  which  becomes  great  by  tardy  and  imperceptible  accre- 
tion: that  the  solid  and  wide-spread  oak  does  not  become  so  in 
a  day,  nor  does  the  majestic  mind  attain  its  vigour  and  expan- 
sion in  a  few  weeks.  Nature  does  not  change  things  suddenly, 
except  to  destroy  them:  she  makes  gradual  changes;  but  in  the 
mean  while  preserves  them.  A  mass  of  knowledge  could  not 
be  impelled  into  the  brain  of  youth,  without  the  hazard  of  des- 
troying it.  It  can  only  be  identified  with  the  individual  by  his 
retaining  what  exists,  and  imperceptibly  modifying  and  en* 
larging  it.  By  patient  study,  observation,  experiment,  struggling 
against  and  conquering  difficulties,  and  even  by  failures,  tact 
and  experience  are  gained,  and  power  is  revealed  to  the  mind 
by  its  exercise.  Certainly  the  study  of  the  law  has  this  advan- 
tage, that  it  is  from  books  chiefly  its  rules  and  principles  are 
obtained:  whereas  in  the  mechanic  arts,  in  the  fine  arts,  in 
medicine,  in  agriculture,  and  others,  it  is  chiefly  by  imitation 
and  practice  that  their  secret  processes  are  developed.  It  is  the 
opinion  of  a  learned  writer,  that  the  unwritten  knowledge  of 
mankind,  dispersed  throughout  the  different  callings,  far  exceeds 
as  well  in  amount  as  in  importance,  all  that  can  be  found  re- 
corded in  books;  that  the  better  part  of  our  treasures  of  know- 
ledge is  not  yet  written;  that  there  is  no  mechanic  art,  however 
trifling  or  despised,  that  does  not  when  examined,  furnish 
remarkable  observations  and  reflections:  and  that  every  pro- 
fessidn  possesses  a  certain  peculiar  tact,  not  easily  learned, 
which,  nevertheless,  conduces  to  important  results.  This  the 
studeiit  of  law  can  gather  only  for  himself;  it  cannot  be  taught 
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him  by  othera  To  succeed  fully  he  must  educate  himself;  for 
a  college  or  apprenticeship  furnishes  but  the  means  of  improve- 
ment of  our  own  application  and  exertions.  So  that  we  may 
well  apply  to  our  mental  wealth,  as  well  as  our  goods  of  for- 
tune, the  line  of  the  poet, 

**  Vix  ea  nostra  vooo  que  non  feclmos  ipu.** 

In  fine,  gentlemen,  recollect  the  beautiful  apothegm  of 
D'Aguessau,  himself  among  the  brightest  examples  of  purity, 
learning,  and  professional  eminence  to  be  found  in  history. 
Advocates  are  as  ancient  as  magistrates,  as  noble  as  virtue,  as 
necessary  as  justice.  A  description  which  includes  whatever 
can  be.  said  of  the  highest  grade  of  human  character.  The 
lawyer  is  not  now  what  he  was  in  the  age  of  Cicero,  condemned 
to  the  mechanical  service  of  learning  certain  forms,  and  con- 
ducting suits  according  to  them,  leaving  to  the  orator  as  a  sepa- 
rate and  distinct  department,  the  lights  and  graces,  the  elevation 
and  glory  attending  that  exalted  art.  He  cannot  be  taunted  as 
Sulpicius,  tfie  most  eminent  jurist  of  his  times  was,  by  Cicero 
in  his  oration  for  Muraena,  with  following  a  profession  unwor- 
thy of  a  statesman,  unattended  by  honour  or  fame,  and  of  too 
slight  and  trivial  a  nature  to  merit  the  name  of  a  science.  Far 
different  is  the  advocate  of  our  times,  in  whom  these  sciences 
are  to  be  found  united — who  is  accomplished  at  once  in  the 
knowledge  of  the  laws  and  in  the  art  of  speaking.  It  is  in  the 
last,  that  the  advocate  finds  his  most  agreeable  and  most  fertile 
field  of  employment:  one  too  little  understood  in  modern  times, 
and  in  which  the  ancients  would  seem  to  have  possessed  secrets 
that  have  perishfed  with  them,  but  which  some  fortunate  accident 
might  reveal  to  those  who  should  prosecute  with  zeal  this  fas- 
cinating branch  of  intellectual  exercitation,  and  thereby  consti- 
tute himself  the  vir  probus  dicendi  peritus,  which,  according 
to  some  definitions,  the  advocate  ought  to  be. 

The  acquisition  of  skill  in  a  profession  secures  to  those  who 
observe  prudence,  sooner  or  later,  the  two  securest  foundations 
of  happiness,  pecimiary  independence  and  honourable  occupa- 
tion.    As  the  old  distich  expresses  it, 

**  Dat  GalenoB  opes— dat  JiutinianuB  honorea, 
Cum  genus  et  species  cottar  ire  pedes.*' 

Many  men,  even  those  possessed  of  wealth,  heve  regretted 
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that  they  did  not  acquire  some  regular  profession  or  pursuit  in 
their  youth,  seeing  themselves  eventually  eclipsed  in  considera- 
tion, means  of  usefulness,  and  intellectual  enjoyment,  by  those 
whom  they  once  thought  beneath  them. ,  And  let  no  student 
despair  of  becoming  an  accomplished  lawyer  and  orator,  if  he 
is  willing  to  bestow  the  labour  and  assiduity  required,  and  to 
proceed  step  by  step:  aware  that  as  life  advances,  nature  ex- 
pands and  matures  the  mind,  and  that  each  degree  surmounted 
affords  the  means  of  rising  higher.  He  should  not  stop  in  the 
career,  till  to  stores  of  learning  he  adds  a  facility  of  expres- 
sion, aptey  distinctej  et  ornate — a  skill  to  select  his  materials 
and  arrange  them  in  due  order  (in  itself  light),  to  enforce  them 
by  argument,  to  adorn  them  by  figures  and  illustrations,  to 
clothe  them  in  chaste  and  appropriate  words  and  harmonious 
sentences,  and  to  add  to  these  the  grace  and  power  of  elocu- 
tion, which  can  do  much  almost  in  the  absence  of  the  others. 
All  this  may  be  done  by  perseverance  and  study — without 
which,  so  far  as  I  have  seen  or  read,  nothing  great  or  good 
is  achieved  in  any  branch  of  science  or  art. 

I  admit  that  to  succeed  you  must  possess  an  enthusiasm  for 
your  art.  If  your  sole  object  is  money,  there  are  plenty  of  other 
pursuits  among  us — ^mechanical,  commercial,  and  others,  in 
which,  by  a  less  amount  of  the  prudence,  economy,  and  toil 
which  our  profession  exacts,  you  will  more  probably  accumu- 
late wealth.  But  if  you  seek  to  realize  the  gratifications  of  intel- 
lectual enjoyment,  to  excel  in  that  which  constitutes  the  glory 
of  man,  his  rational  faculties,  and  to  attain  the  power  of  doing 
great  and  enduring  good,  you  will  find  here  your  proper  sphere 
of  action,  and  that  the  acquisition  of  knowledge  has  charms 
unknown  to  those  who  do  not  cultivate  it.  Cardan,  who  was 
distinguished  for  learning,  was  so  delighted  with  his  condition 
in  old  age,  that  he  protested  with  an  oath,  he  would  not  change 
it  for  that  of  a  young  man  who  was  rich  but  ignorant.  Lord 
Coke's  continued  aflfection  for  his  science,  is  shown  in  the  close 
of  the  celebrated  work  written  in  retirement,  in  which,  when 
bidding  farewell  to  the  student,  he  wishes  him,  amongst  other 
things,  "  the  gladsome  light  of  jurisprudence.'^  And  I  have  ever 
witnessed  the  noblest  pride  and  glory  in  the  profession,  in  those 
who  were  best  acquainted  with  it — strongly  exemplified  in  my 
time,  by  many  deceased  and  living,  and  especially  by  onerwhom 
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I  need  not  name  to  your  Academy^  not  less  distinguished  for 
various  learning,  than  as  an  example  that  length  of  years  does 
not  outlive  aflFection  for  legal  science,  nor  abate  its  promptness 
to  aid  and  encourage  youth  occupied  in  its  cultivation. 
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IN  THE  SUPREME  COURT  OP  PENNSYLVANIA. 
(EASTERN  DISTRICT.) 

[Lancaster,  May  1843. 

COMMONWEALTH   TO   USB   OP  BEYEB's  ADm'b.   V,  KEESOR  ET  AL. 

1.  Under  the  Act  of  29th  March,  1832,  which  regulates  the  distribation  of  a  feme 
covert's  interest  in  the  proceeds  of  real  estate  disposed  of  by  order  of  orphans* 
court  under  proceedings  in  partition;  in  order  to  divest  the  wife's  title  to  the 
money,  the  declaration,  acknowledgment,  and  certificate  must  be  filed  before  her 
death. 

This  was  a  writ  of  error  to  the  common  pleas  of  Lancaster 
county. 

The  cause  was  tried  before  the  Hon.  Ellis  Lewis,  president, 
and  his  associates,  on  the  25th  of  January,  1843.  The  facts 
sufficiently  appear  in  the  charge  of  the  comrt,  which  was  deli- 
vered by  Judge  Lewis  as  follows: 

On  the  16th  December,  1839,  a  petition  was  presented,  for 
the  purpose  of  obtaining  a  partition  or  valuation  of  the  estate 
of  Christian  Reesor,  deceased,  and  an  inquest  was  thereupon 
awarded.  On  the  18th  February,  1840,  the  inquest  made  report, 
dividing  the  real  estate  into  three  parts.  No.  1  being  valued  at 
88,175  81.  On  the  18th  March,  1840,  the  report  being  con- 
firmed, purpart  No.  1  was  taken  at  the  appraisement  by  John 
Reesor,  who,  with  Christian  Reesor,  entered  into  a  recognizance 
to  the  commonwealth,  conditioned  for  the  payment  to  the  widow 
and  legal  representatives  of  the  said  deceased,  the  proportions 
to  which  they  were  respectively  entitled  out  of  the  value  of 
purpart  No.  1,  on  the  1st  of  April,  1840,  with  interest  thereon. 
At  the  time  this  recognizance  was  taken,  and  at  the  death  of 
Christian  Reesor  the  intestate,  there  were  three  children  of  the 

I  deceased^  vis.  the  two  defendants  and  Ann,  intermarried  with 
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David  P.  Beyer.    On  the  first  day  of  May,  1839,  Ann  Beyer 
made  a  declaration  under  the  48th  section  of  the  act  of  21tfy 
March,  183d,  that  she  was  willing  that  her  share,  stated  to  be 
82721  45,  might  be  paid  to  her  husband  without  any  condition 
or  security  whatever.     This  declaration  was  acknowledged  the 
same  day  before  judge  Dale,  but  was  not  filed  at  that  time. 
Before  the  declaration  was  filed,  to  wit,  on  the  15th  September, 
1840,  Ann  Beyer  died.     On  the  17th  March,  1841,  the  declara- 
tion of  the  deceased  wife  was  filed  in  the  orphans'  court.     In 
April,  1841,  David  F.  Beyer,  the  husband,  died,  having  first 
made  his  will,  appointing  George  Keller  his  executor,  who  took 
out  letters  of  administration  upon  the  estate  of  Ann  Beyer, 
deceased,  and  brings  the  present  suit  for  the  purpose  of  distri- 
buting the  money  to  be  recovered,  among  the  next  of  kin  of 
the  deceased  husband,  to  the  exclusion  of  the  next  of  kin  of  the 
wife.   No  debts  of  the  wife  are  shown-or  alleged  to  exist.    The 
mother  of  Ann  Beyer,  and  the  defendants  her  two  brothers, 
claim  to  be  entitled  to  the  money  to  the  exclusion  of  the  next 
of  kin  of  David  F.  Beyer,  and  oppose  the  plaintiff's  recovery. 
The  decision  in  Yohe  v.  Bamitz,  1  Binn.  365,  in  which  it 
was  held  that  the  sum  awarded  to  the  wife  for  her  portion  of 
the  real  estate  of  her  father  was  personal  estate,  and  liable  to  be 
applied  to  the  discharge  of  her  husband's  debts,  although  her 
real  estate  could  ;30t  have  been  thus  applied,  was  never  satis- 
factory to  the  profession.      The  proceedings  in  the   orphans' 
court  were  for  the  purpose  of  division^  not  conversion^  and  the 
partition,  being  by  act  of  the  law  and  not  by  act  of  the  party, 
should  not  receive  such  a  construction  as  to  work  injury  to  any 
of  the  parties.    As  the  land  of  the  wife  could  not  be  taken  in 
execution  for  the  payment  of  the  husband's  debts  by  any  direct 
proceeding  known  to  the  law,  the  same  thing  should  not  be 
permitted  to  be  done  by  indirection.     But  the  decision  having 
been  made  it  was  submitted  to,  although  a  determination  wa9 
evinced  not  to  carry  the  pruiciples  which  governed  that  case 
beyond  the  case  itself,  or  others  exactly  similar.     It  was  held 
that  where  difeme  covert  died  after  an  appraisement  in  proceed- 
ings for  partition,  and  aAer  the  heirs  had  respectively  refused  to 
take  it  at  the  appraisement,  and  after  a  sale  had  been  actually 
ordered,  her  interest  remained  as  land^  and  her  husband  surviv- 
ing was  not  entitled  to  the*  money  raised  by  the  sale.    Ferree  tr. 

10* 
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Commonwealth  for  Elliott,  8  S.  &  R.  312.  The  same  principle 
was  recognised  as  the  law  in  Withers'  appeal,  14  S.  &  R.  185. 
In  these  cases  an  order  to  convert  the  estate  into  personalty  was 
not  considered  as  having  the  same  effect  as  a  direction  to  sell  in 
a  will,  or  an  agreement  of  sale; — these*latter  being  the  acts  of 
the  party,  would  have  the  effect  of  converting  the  real  estate 
into  personal,  upon  the  principle  in  equity  that  whatever  was 
directed  or  agreed  to  be  done,  was  considered  as  done.  And 
when,ybr  the  purpose  of  paying  legacies^  a  testator  directed 
land  to  be  sold  by  his  executors,  the  surplus  reverted  to  the  heir 
as  real  estate,  and  not  to  the  executor  as  personal  estate.  Meson 
9.  Hamilton,  9  8.  &  R.  424. 

In  Shaupe  v.  Shaupe,  12  S.  &  R.  13,  it  was  held  that  the 
annual  interest  of  one-third  of  the  valuation  of  real  estate,  pay- 
able to  the  widow  under  the  intestate  law,  is  subject  to  a 
sheriff  ^s  sale  as  land,  because  ^^  issuing  out  of  the  landJ^  In 
partition  between  parceners,  where  the  partition  is  effeoted  by 
awarding  to  the  parties  the  premises  for  terms  of  yearsy  alter- 
nately, although  terms  are  generally  regarded  as  personal  estate, 
and  as  such  go  to  executors,  yet  in  the  case  here  mentioned  they 
are  considered  real  estate  because  the  object  was  to  divide  and 
not  to  convert  the  real  estate  into  personal.  Co.  Litt.  4  a  167. 
Alnatt  144.  If  rent  be  granted  for  owelty  of  partition,  without 
words  of  limitation,  yet  it  shall  descend  to  the  heirs  of  the  grantee 
because  it  came  to  her  in  respect  qfihe  land  which  should  descend 
to  the  heir.  1  Vem.  133;  Alnatt  133.  There  is  a  diversity,  in 
the  effects  of  proceedings  which  are  by  act  of  the  law,  and  pro- 
ceedings by  act  of  the  party.  Whatever  is  by  act  of  the  law,  is 
done  without  working  wrong  to  any  one.  If  a  term  of  years, 
or  money  granted  to  equalize  a  partition,  or  money  awarded 
to  a  widow  in  lieu  of  dower,  are  regarded  as  real  estate  because 
they  come  to  the  party  in  respect  of  the  land,  then  the  money 
awarded  to  a  wife  in  lieu  of  her  interest  in  her  father's  real 
estate,  should  also  be  regarded  as  real  estate,  because  it  comes 
to  her  in  respect  of  the  land,  and  comes  without  any  act  of  her 
own  to  change  its  character  from  real  to  personal  estate.  These 
remarks  are  made  to  show  the  judicial  leaning  in  favour  of 
preserving  the  character  of  the'  wife's  real  estate;  and  against  all 
changes  which  would  alter  its  course  of  descent,  and  deprive  the 
wife  or  her  heirs  of  its  enjoyment,  in  favour  of  those  who  are 
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strangers  to  her  blood.  A  strong  evidence  of  this  inclination  is 
to  be  found  in  the  remarks  of  the  present  chief  justice  in  the 
case  of  Ferree  v.  Elliott,  8  S.  &  R.  315.  <<For  myself/'  says 
that  distinguished  luminary  of  the  law,  ^  I  shall  never  consent 
to  give  effect  to  a  claim  by  the  husband,  or  those  in  his  stead, 
to  what  fMis  at  any  time  the  urifi's  real  estate,  when  it  is 
possible  to  dqfeat  it,  by  any  construction,  however  forced.^' 
This  is  strong  language;  but  it  rests  upon  the  impregnable  foun- 
dation of  natural  justice,  and  has  ample  support  in  the  conscience 
of  every  enlightened  chancellor.  Equity  Tv'ill  not  assist  the  hus- 
band to  obtain  possession  of  his  wife's  personal  estate,  which 
belongs  to  him  by  the  marriage,  without  insisting  upon  a  suitable 
provision  for  her;  but  his  claim  upon  her  real  estate,  for  more 
than  the  tenancy  by  curtesy  given  by  the  cimtract  of  marriage, 
«is  without  a  partide  of  equity,"  and  therefore  a  husband  woulcl 
not  be  assisted,  on  any  terms,  in  turning  her  real  estate  into 
money.  8  S.  &  R.  315.  The  case  of  the  wife  was  considered 
one  of  peculiar  hardship,  when  the  power  and  influence  of  her 
husband  over  her  were  considered,  and  the  want  of  a  chancery 
power  in  our  courts  to  insist  upon  a  suitable  provision,  was 
taken  into  the  account.  Influenced  by  these  considerations, 
the  commissioners  to  revise  the  civil  code  recommended,  and 
the  legislature  passed,  the  act  of  29th  Mardi,  1832,  the  48th 
section  of  which  expressly  directs  that  the  money  "shall  be 
paid  after  the  husband's  dtaih  to  the  wife,  or,  if  she  shall  not 
survive  him,  to  her  heirs  as  if  the  same  were  real  estate.'* 
Nothing  can  divert  it  from  thia  course  of  distribution  but  the 
consent  of  the  wife,  given  under  the  guards  carefully  provided 
by  the  act.  The  consent  must  be  in  writing,  and  acknowledged 
separate,  and  apart  from  her  husband  before  one  of  the  judges 
of  the  orphans'  court  where  the  proceedings  are  had,  if  she 
reside  in  the  county;  and  her  declaration  and  acknowledgment 
must  be  certified  by  the  same  judge,  and  filed  of  record  in  the 
said  orphans*  court.'*  Now  it  must  be  remembered  that  the 
declaration  of  the  wife  was  not  filed  of  record  in  the  orphans' 
court  until  nearly  a  year  after  it  was  made,  and  until  more  than 
six  months  after  the  death  of  the  wife,  and  the  rights  of  her  heirs 
had  become  vestedi.  A  descent  cast  tolls  the  entry  of  one  having 
right.  It  may  also  have  the  efiect  of  putting  an  end  to  a  claim 
of  one  having  no  right,  and  not  a  particle  of  equity.    The  claim 
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of  the  husband  must  be  made  out  strictly  uuder  the  law  or  it 
foils.  The  filing  of  the  wife's  declaration  in  the  orphans'  court 
was  a  necessary  step  to  complete  his  right.  This  was  required 
in  order  that  the  whole  matter  might  be  under  the  supervision 
of  that  tribunal,  and  that  the  transaction  might  be  inunediately 
known  to  the  friends  of  the  wife,  and  measures  at  once  taken  to 
correct  any  compulsion  or  undue  influence  of  ;the  husband  in 
obtaining  it.  It  was  also  proper  to  file  the  paper,  that  the  cha- 
racter of  the  property  might  be  known  as  well  as^a?crf.  In  this 
the  creditors  of  the  4iusband  have  an  interest^  who  might  be 
greatly  incommoded  by  permitting  him  to  keep  the  paper  in 
his  pocket,  with  power  to  file  it  or  not,  and  thus,  at  his  pleasure, 
make  the  property  subject  to  his  debts  or  not.  It  was  necessary 
that  the  paper  should  be  filed  in  order  that  the  court  might  make 
the  proper  order,  directing  the  money  to  be  paid  to  the  husband. 
But  the  paper  was  not  fil^d,  and  no  such  order  was  made  or 
applied  for,  until  the  rights  of  the  wife's  heirs  had  vested  by 
her  death.  It  must  be  remembered  that  this  declaration  of  the 
wife  is  not  an  assignment  for  a  valuable  consideration  paid, 
It  is  merely  a  power  to  receive,  given  to  the  husband  unfkaut 
any  value  paid  by  him.  If  it  be  in  the  nature  of  a  letter  qf 
attorney  J  it  is  revoked  by  the  death  of  the  wife.  If  it  be  a 
legal  assignment  to  the  husband,  his  representatives,  as  he 
survived,  ought  to  have  brought  the  action  upon  it.  la  the 
case  of  a  deed  not  recorded,  as  required  by  the  recording  acts, 
equity  will  remedy  the  omisson  against  the  grantor,  or  against 
a  purchaser  with  notice  of  the  previous  sale  and  conveyance. 
But  this  is  because  a  consideration  has  been  paid;  and  it  is  a 
fraud  in  the  grantor  to  sell  the  land  again  and  also  a  fraud  in 
the  purchaser,  having  notice,  to  buy  it,  and  thus  deprive  the 
party  of  that  for  which  he  had  rendered  value.  Equity  always 
aids  where  a  valuable  consideration  has  been  paid.  But,  in 
this  case,  nothing  has  been  paid  to  entitle  the  claim  to  the 
favourable  consideration,  or  extraordinary  aid  of  a  court  of 
chancery.  The  claim  is  a  strictly  legal  one,  or  it  is  nothing. 
"It  is  without  a  particle  of  equity."  It  might  almost  be  said 
that  it  is  against  equity,  as  it  is  certainly  against  the  common 
feelings  of  natural  justice  that  the  real  estate  of  the  wife  should 
be  taken  fropi  her  mother  and  brothers  and  given  to  those  who 
are  strangers  to  her  family.     The   husband's  representatives 
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depend  entirely  on  a  legal  claim  under  the  act  of  1832.  This 
they  have  failed  to.establish^  as  the  paper  was  not  filed^nor 
any  order  obtained  awarding  the  money  to  the  husband,  until 
after  the  rights  of  the  defendants  as  heirs  of  the  wife  had  vested. 
Influenced  by  these  reasons,  the  court  instructed  the  jury  <nhat 
under  the  evidence  in  the  cause,  the  plaintiff  was  not  entitled  to 
recover,  and  that  the  defendants  were  entitled  to  a  verdict/' 
The  plaintiff,  before  verdict,  excepted  to  the  charge. 

The  jury  under  the  direction  of  the  court,  rendered  a  verdict 
for  defendants.  The  case  was  then  removed  to  the  supreme 
court  by  the  plaintiffs,  who  made  the  following  assignment  of 
errors: 

1.  The  court  erred  in  the  opinion  that  the  administrator  of 
Ann  Beyer  was  not  entitled  to  recover. 

2.  The  court  erred  in  their  opinion  that  the  declaration  of 
Ann  Beyer  was  of  no  effect,  inasmuch  as  it  was  filed  after  her 
death. 

3.  The  court  erred  in  their  charge  to  the  jury,  that  under  the 
evidence  in  this  cause  the  plaintiff  was  not  entitled  to  recover^ 
and  that  the  defendants  were  entitled  to  a  verdict. 

The  case  was  argued  by  Mr.  Long  for  plaintiff  in  error. 
Mr.  Frazery  contra.     Cur.  adv.  vult. 

The  following  opinion  has  just  been  obtained. 

Per  curiam:  The  reasons  given  for  the  opinion  of  the  com- 
mon pleas  are  so  full  to  the  purpose,  and  in  such  entire  accord- 
ance with  the  sentiments  of  this  court,  that  nothing  material 
remains  to  be  added.  Were  not  the  real  estate  of  the  wife  in- 
volved in  the  question,  it  might  admit  of  the  possibility  of  a 
doubt,  whether  filing  the  certificate  of  record  is  an  integrant 
part  of  the  act  which  dispenses  with  the  husband's  duty  to  give 
the  security,  though  the  words  of  the  statute  necessarily  and 
naturally  import  that  it  is.  It  is  put  on  a  footing  with  the  sepa- 
rate examination,  declaration,  and  certificate,  all  of  which  are 
to  be  perfected  before  the  wife's  title  is  divested.  But  were  the 
statute  less  explicit,  the  policy  which  has  induced  this  court  to 
exact  a  strict  compliance  with  the  requirements  of  the  statute, 
in  respect  to  conveyances  of  the  wife's  land  as  well  as  to  restrain 
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her  from  exercising  a  power  over  her  separate  estate  not  con- 
tained in  the  settlement,  would  induce  us  to  decide  the  point 
before  us  in  favour  of  the  defendants.  We  are  of  opinion, 
therefore,  that  the  filing  of  Xhe  certificate,  after  the  wife's  death, 
was  not  a  compliance  with  the  statute. 
Judgment  affirmed. 
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IN  THE  ORPHANS'  COURT  OF  LANCASTER  COUNTY. 

B^ore  Ellis  LewiSy  President  Judge. 

[Jan.  34, 1843. 
IN  THE  MATTER  OF  THE  ACCOUNTS  OP  JOHN  P.  nARLAN,'ADMlKlS* 
TRATOR  OF  BENJAMIN  HARLAN,  DECEASED. 

1.  Although  in  general  the  costs  of  an  audit  are  to  be  f>aid  out  of  the  fbnd  in  coort, 
yet  with  respect  to  executors  and  others  acting  in  a  representatiTe  capacity,  if 
they  have  been  guilty  of  fraud  or  misconduct,  the  costs  \vll  be  put  upon  tbent, 
and  not  upon  the  trust  fund. 

2.  Upon  exceptions  to  an  auditor*s  report,  no  evidence  will  be  admitted  in  support 
of  the  same,  but  what  was  laid  before  the  auditor.  But  this  rule  is  subject  to 
exceptions  similar  to  those  idiich  prevail  on  motions  for  new  trials. 

3.  To  prevent  surprise  and  injustice,  a  re-hearing  before  an  auditor  will  be  granted 
upon  proper  application  made. 

This  case  came  up  on  exceptions  to  the  report  of  the  audi* 
tors  appointed  to  adjust  and  settle  the  accounts  of  the  adminis- 
trator. The  nature  of  the  exceptions  sufficiently  appear  in  the 
opinion  of  the  court,  which  was  delivered  by  his  honour, 

Judge  Lewis,  as  follows :  ., 

The  auditors  have  reported  a  list  of  notes  amounting  to 
$295  40,  which  "they  believe  may  be  recovered.^'  These  are 
not  claimed  by  the  exceptants,  as  a  charge  against  the  account- 
ant, nor  does  it  appear  that  he  has  been  guilty  of  any  neglect 
in  the  discharge  of  his  duty,  in  respect  to  them,  which  would 
make  it  proper  to  charge  him  with  the  amount  in  this  account. 
They  are  therefore  ordered  to  remain  for  investigation  and  de- 
cision hereafter,  should  they  be  recovered  by  the  accountant,  or 
lost  by  his  negligence. 

The  auditors  have  also  stated  in  their  report  the  expenses  of 
the  audit,  amounting  td  $80  46,  and  on  a  question  being  raised 
whether  it  is  to  be  imderstood  as  chstrging  those  expenses  to 
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the  accountant,  the  counsel  for  the  exceptants  conceded  that  on 
the  authority  of  the  deci^on  in  Vemer's  estate^^  the  costs  should 
be  paid  out  of  the  fund* 

Under  the  circumstances^  this  decree  respecting  the  costs  b 
made.  But  it  is  believed  that  the  decision  iji  that  case  ha$  been 
misapprehended,  and  that  it  was  not  intended  to  overturn  the 
practice  which  hsul  prevailed,  and  the  principles  which  had 
governed  the  orphans'  court,  in  regard  to  the  costs  of  an  audit. 
The  authority  cited  by  Mr.  Justice  Rogers,  in  delivering  the 
opinion,  only  sustains  a  familiar  principle  in  equity,  that  where 
an  executor  is  put  to  the  expense  of  a  suit,  by  difficulties  and 
doubts  arising  out  qf  the  will  qf  the  testator^  the  costs  are  to 
be  paid  out  of  the  general  fund.8  The  decision  in  Vemer's 
estate  should  only  be  understood  as  sustaining  this  principle, 
and  adjudicating  upon  the  case  then  before  the  court  as  falling 
within  it,  or  within  some  other  which  would  justify  the  court 
exercising  their  legal  discretion,  in  ordering  the  costs  to  be  paid 
out  of  the  fund.  The  cases  abundantly  show  that  the  orphans' 
court  are  governed  by  equity  principles,  and  are  generally  regu- 
lated by  the  practice  in  chancery.^  And  it  would  be  contmry 
.to  equity,  and  shocking  to  the  conscience  of  any  enlightened 
chancellor,  to  hold  that  an  executor  might  fraudulently  conceal 
the  assets  which  came  to  his  hands,  or  the  gain  which  he  made 
out  of  the  fund,  or  might  exhaust  it  by  fraudulent  and  exorbi- 
tant charges  for  his  services,  or  for  pretended  expenses  never 
incurred,  and  thus  drive  the  widow  and  the  orphans  for  whom 
he  is  trustee,  to  an  appeal  to  auditors  at  their  own  expense, 
in  order  to  obtain  that  justice  which  it  was  his  business  to  con- 
cede without  such  expense.  It  would  be  a  reproach  to  the 
administration  of  justice,  if  a  trustee  in  a  court  professing  to  be 
governed  by  equity  principles,  might  charge  to  the  innocent 
objects  whose  interests  were  entrusted  to  his  care,  the  costs  occa- 
sioned by  his  own  attempt  to  defraud  them;  for  it  cannot  be 
disguised,  that  a  payment  out  of  the  fund  belonging  to  the  ces- 
tui que  trusty  is  as  much  a  payment  by  the  latter,  as  if  it  were 
taken  out  of  his  pocket,  or  out  of  other  funds  belonging  to  him. 
In  equity,  it  is  the  constant  course  of  the  court,  where  a  mutual 
account  is  decreed^  to  reserve  the  question  of  costs  until  after 

'  6  Watts  350.       '  Peanoa  o.  Pearson,  1  S.  &  Lcfroy  13.      M7  a  &  R.  59. 
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the  report,  that  the  court  maif  have  it  in  their  power  to  punish 
the  wrongdoerA 

A  plaintiff  usually  pays  costs  where  an  account  turns  against 
him.s 

Where  less  is  found  due  defendant  than  is  claimed  in  his 
answer,  he  is  not  allowed  costs.^  Still  if  it  was  intricate  or 
doubtful,  no  costs  will  be  given.*  Executors  may  be  allowed 
costs,  though  they  make  a  claim  which  fails.'  But  where  interest 
is  given  against  them  for  a  breach  of  trust,  costs  follow  of 
course.*  No  costs  are  allowed  to  a  trustee  who  has  misbehaved,'^ 
A  trustee  will  be  made  to  pay  costs,  where  he  resists  a  claim 
unjustly .8  And  where  exceptions  are  vexatious,  costs  will  be 
given  against  the  exceptant  beyond  the  deposit  The  cases 
cited,  show  what  circumstances  influence  the  discretibn  of  the 
court,  for  it  is  conceded  that  in  equity  giving  costs  is  in  the  dis- 
cretion of  the  court.o  So  in  Pennsylvania,  it  has  been  held  that 
the  allowance  of  costs  to  an  administrator,  '<t>  a  good  deal 
discretionary,  and  should  depend  very  much  on  the  purity  of 
the  administrator's  conduct.^'  Per  Tilghman,  C.  J.:'«  The  great 
test  which  determines  the  question  of  costs  in  the  case  of  an 
administrator,  is  whether  he  has  evinced  "industry,  prudencej 
and  fidelity  to  his  trust."  Per  Yeates,  J."  In  this  case  admi- 
nistrators who  resisted  the  claims  of  the  next  of  kin,  were  disalr 
lowed  the  costs  of  such  resistance.  Where  an  executor  in  his 
account,  claimed  a  balance  in  his  favour j  which*  was  refe^ed 
to  auditors,  who  reported  a  balance  against  him^  he  (and  not 
the  distributees)  is  chargeable  with  the  expense  of  the  audit. >« 
No  notice  is  taken  of  this  decision  by  the  supreme  court  in 
delivering  the  opinion  in  Vemer's  estate,  and  it  is  presumed 
that  it  was  not  intended  to  overrule  it.  There  is  nothing  in  the 
act  of  1832  which  establishes  any  new  jprinciple  on  the  question 
of  costs.  These  remarks  are  made  to  guard  against  misappre- 
hending the  decision  in  Verner's  estate.  It  is  not  understood 
by  this  court  as  sanctioning  the  doctrine,  that  the  costs  of  an 
audit,  in  all  cases^  and  under  all  circumstances  of  fraud  and 

>  Yin.  Ab.  Costs,  B.  Ca.  32;  3  Mad.  Ch.  557.  *  2  Mad.  Cb.  $57. 

»  1  P.  Wm«.  676.  *  Pito  ».  Page,  Vin.  Ab.  Coata,  B.  Caae  11. 

•  1  Veaey  Jr.  90S.  •  Ibid.  294.  '  2  Mad.  Ch.  552;  »  P.  Wma.  347. 
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misconduct  of  the  administratof ,  must  be  paid  by  those  whom 
he  has  attempted  to  defraud. 

The  remaining  exceptions  depend  upon  the  effect  of  a  report 
of  auditors.  Soirfi  a  report  is  in  many  respects  analogous  to  a 
report  by  a  master  in  chancery.  A  master's  report  is  «/wc- 
sumed  prima  facie  to  be  true,  and  it  rests  on  the  other  side  to 
show  the  contrary."*  Upon  argument  of  exceptions  to  a  mas- 
ter's report,  no  evidence  is  admitted  in  support  of  the  same  but 
what  was  laid  before  the  master.*  Where  a  party  did  not  lay 
before  the  master  a  material  piece  of  evidence  which  he  had 
then  in  his  power,  the  court  would  not  direct  the  master  to 
review  his  report  upon  any  other  terms,  than  the  exceptants 
giving  up  his  deposite.^ 

A  report  by  auditors  has  also  been  appropriately  compared 
to  a  verdict  of  a  jury  and  to  an  award  of  arbitrators,  under  the 
act  of  1705,  and  like  those  proceedings  to  be  set  aside  only  for 
plain  mistake,  established  by  affirmative  evidence,  or  self-evident 
in  the  report.^  -Where  nothing  objectionable  appears  upon  the 
face  of  a  verdict^  or  an  awards  or  the  report  of  a  master  in 
chancery,  it  is  certainly  clear  that  an  error  complained  of,  must 
be  established  by  affirmative  evidence ;  and  with  some  excep- 
tions to  be  noticed,  the  question  is,  was  the  verdict^  award,  or 
report y  sustained  by  the  evidence  laid  before  the  triers? 

The  action  of  the  court  upon  exceptions  to  these  proceedings, 
is  not  in  the  nature  of  a  trial  de  novo,  like  the  case  of  an  appeal 
from  the  judgment  of  a  justice  of  the  peace.  It  is  more  like  a 
motion  for  a  new  trial,  in  which  the  decision  of  the  Jury  is 
compared  with  the  evidence  laid  be/ore  them.  It  would  render 
verdicts,  awards,  and  reports  entirely  nugatory,  if  they  could 
be  set  aside  as  a  matter  of  course  upon  evidence  which  was 
never  passed  upon  or  presented  for  consideration  at  the  time  of 
hearing.  If  a  party  wilfully  withholds  his  evidence  from  a  jury, 
auditors,  or  referees,  he  has  no  ground  to  complain  that  the  deci- 
rion  was  against  him.  << There  is  a  time  for  all  things;"  and  this 
grincifrie  prevails  with  much  force  in  regulating  the  order  of 


>  3  P.  Wms.  149;  4  Madd.  R.  1.  '9  Madd.  Ch.  P.  510. 

»  Hodges  V.  Cardonel,  2  Atk.  408. 

*  5  fta«l0  330;  1  Brown  12a    See  alio  tiie  opiaioa  of  Jodgv  Ghuniiaeys  in 
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legal  proceedings.  The  question  is,  did  the  auditors  make  a 
clear  mistake  in  deciding  upon  the  evidence  laid  before  them. 
No  court  can  answer  this  question  in  the  affirmative,  without 
an  examination  of  the  evidence  which  was  given  before  the 
auditors,  and  this  it  is  the  business  of  the  party  excepting  to 
exhibit  to  the  court.  In  the  absence  of  proof  either  to  contra- 
dict or  sustain  the  report,  we  are  to  take  it  the  auditors  pro- 
ceeded upon  sufficient  grounds.  Per  Gibson,  C.  J.*  It  has  already 
been  remarked,  that  the  rule  which  confines  the  court  to  an 
examination  of  the  evidence  laid  before  the  auditors,  is  subject 
to  exceptions  similar  to  those  which  prevail  on  motions  for  new 
trials.  Newly  discovered  evidence  not  in  the  power  of  the 
party,  where  there  has  been  no  want  of  diligence,  and  where  it 
would  probably  produce  a  different  result,  would  certainly  be  a 
ground  of  relief  which  would  induce  the  court  to  grant  a  rehear- 
ing before  auditors  upon  proper  terms.*  Other  cases  may  pre- 
sent themselves,  where  to  prevent  surprise  and  injustice,  the 
court  would  grant  a  rehearing.^ 

But  no  application  upon  proper  grounds  has  been  made  in 
the  present  instance.  The  case  has  been  argued  upon  the  ex- 
ceptions to  the  report,  and  not  upon  an  application  for  rehearing 
upon  grounds  of  surprise.  It  is  true  that  the  exception  to  the 
whole  credit  side  of  the  account,  specifically,  may  have  been 
misunderstood;  but  as  it  is  the  opinion  of  the  court,  that  this 
was  an  exception  to  each  item  specifically,  relief  on  this  ground 
can  only  be 'extended  at  the  costs  of  the  party  who  mis- 
apprehends its  meaning;  and  as  these  exceed  the  injury  com^ 
plained  of,  it  is  presumed  that  a  rehearing  is  not  desired  upon 
such  terms.  In  the  case  now  under  consideration,  we  have  no 
exhibition  of  the  proofs  before  the  auditors,  although  informed 
by  their  report,  that  they  heard  "the  parties  their  proofs  and 
allegations^^ 

It  is  clear  then  that  "we  are  to  take  it  that  the  auditors  pro- 
ceeded upon  sufficient  grounds.''  If  any  state  of  facts  could 
justify  their  report,  it  is  the  duty  of  the  court  to  presume  in  the 
absence  of  all  information  on  the  subject,  that  such  a  state  of 
facts  was  established  by  the  proofs.     Proceeding  upon  this  pre- 
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sumption,  the  1st,  2<1,  3d,  4th,  and  5th  exceptions  are  overruled, 
and  with  the  explanation  and  decision  already  given  upon  the 
6th  exception,  the  auditor's  report  is  confirmed:  the  costs  to  be 
paid  out  of  the  fund. 


IN  THE  COMMON  PLEAS  OP  CHESTER  COUNTY. 

Be/ore  Judge  Bell, 

IN  THE  MATTER  OP  THE  EXCEPTIONS  TO  THE  BEPORT  OF  AUDI- 
TORS, DISTRIBUTING  THE  ASSETS  IN  THE  HANDS  OP  DAVID 
WALTON  ET  AL.,  ASSIGNEES  OP  CALEB  SWAYNE  AND  WIFE, 
AND  JOEL  PENNOCK  AND  WIFE,  IN  TRUST  FOR  THE  BENEFIT  OP 
CREDITORS.  • 

1.  S.  and  P.,  partners  in  trade,  made  an  assignment  of  the  partnership  estate  and 
effects  to  trnstces,  in  trust  first  to  paj  the  partnership  creditors  in  full,  and  If 
any  surplus  remained,  to  pay  one  moiety  thereof  to  the  said  S.,  his  executors 
and  assigns,  and  the  other  moiety  to  certain  assignees  of  P.,  to  he  appropriated 
by  them  to  the  payment  of  a  certain  dcht  due  from  P.  to  J.  D.  P.  On  the  same 
day  S.  assigned  all  his  separate  estate  to  trustees,  in  trust  to  pay  all  his  debts 
equally  and  ratcably.  The  partnership  creditors  claimed  and  received  a  dividend 
of  the  fund  in  the  hands  of  S.*s  assignee,  whereby  a  surplus  wa»  created  in  the 
hands  of  the  assignees  of  the  partnership  estate,  aflcr  payment  of  the  joint  ere. 
ditors  in  full:  Held,  that  S.*s  assignees  were  entitled  to  be  subrogated  to  the 
•^  rights  of  the  joint  creditors,  and  tlius  let  in  on  the  surplus  in  the  hands  of  the 
joint  assignees  to  an  amount  equal  to  that  paid  out  of  S/s  separate  estate,  in  relief 
of  the  joint  fund,  in  preference  to  J.  D.  P. 

The  facts  of  the  case  were  briefly  these.  On  the  1 6th  of  Sep- 
tember, 1839,  Caleb  Swayne  and  Joel  Pennock,  partners,  as- 
signed all  their  joint  property,  real  and  personal,  to  David  Wal- 
ton and  others,  in  trust  to  sell  and  dispose  of  the  same,  and  with 
the  proceeds  to  pay  and  discharge  all  the  just  debts  of  the  firm 
equally  and  rateably,  and  the  surplus  if  any  should  remain,  to 
diride  into  two  equal  parts,  and  pay  over  one-half  part  to  the 
said  Caleb  Swayne,  his  heirs,  executors,  administrators,  or  as- 
signs, and  the  other  half  part  to  Jesse  Pusey  and  others,  assignees 
of  the  said  Joel  Pennock,  to  be  appropriated  by  them  first  to 
the  payment  of  a  certain  debt  of  $675^  due  from  the  said  Pen-, 
nock  to  John  D.  Pettit. 
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On  the  same  day,  the  said  Caleb  Swayne  assigned  all  his 
separate  estate  to  trustees,  in  trust  for  the  payment  of  all  his 
debts,  equally  and  rateably.  In  January,  1841,  the  assignees 
of  Swayne  settled  an  account,  as  containing  a  balance  in 
their  hands  for  distribution  among  the  creditors.  This  ac- 
count was  referred  to  auditors,  who  reported  a  distribution  of 
the  balance.  Fy  this  report,  it  appeared  that  the  joint  creditors 
of  Swayne  and  Pennock  presented  their  claims  to  the  auditors, 
and  insisted  on  being  let  in  on  the  fund  in  the  hands  of  Swajrne's 
assignees,  for  a  dividend  in  common  with  his  separate  creditors, 
and  that  the  auditors  had  accordingly  distributed  to  them 
^751  34. 

The  assignees  of  Swayne  and  Pennock  having  also  settled 
their  accounts,  ascertaining  a  balance  in  their  hands,  auditors 
were  appointed  to  distribute  it  among  the  creditors  entitled. 
They  found  the  assets  sufficient  to  pay  all  the  remaining  part- 
nership debts  of  the  firm,  and  J5580  41,  besides.  The  assignees 
of  Swayne,  having  paid  debts  of  Swayne  and  Pennock  to  the 
amount  of  S  751  34,  claimed  the  said  sum  of  J?  580  41  to  reim- 
burse them  in  part,  and  for  distribution  among  the  separate  cre- 
ditors of  Swayne,  to  whom  a  large  balance  yet  remained  due. 
The  claim  was  resisted  by  J.  D.  Pettit,  who  asked  to  have  the 
said  sum  of  iiS580  41,  paid  over  to  him  m  pursuance  of  the  trust 
created  in  his  favour  by  the  joint  assignment;  but  the  auditors 
refused  this,  and  reported  in  favour  of  Swayne's  assignees.  To 
this  report  Mr.  Pettit  excepted ;  and  the  question  was,  which  of 
these  parties  was  entitled  to  the  sum  in  dispute. 

It  was  argued  by  Hemphill  for  the  exceptions,  and  Lewis  for 
Swayne^s  assignees. 

The  following  opinion  was  delivered  by  Bell,  president. 

Whatever  may  be  in  Pennsylvania  the  respective  rights  of 
joint  and  of  several  creditors  in  respect  to  the  joint  and  separate 
estate  of  partners,  in  cases  of  insolvency;  whether  the  English 
rule  In  bankruptcy,  that  joint  creditors  shall  be  first  paid  out  of 
partnership  effects,  and  the  separate  creditors  out  of  the  separate 
estate,  obtains;  or  that  indicated  in  Bell  ».  Newman,*  in  case  of 
Intestacy,  that  the  joint  creditors  come  in  pro  ratoj  after  deduct- 

•5S.&R.78. 


Account  of  Assignees  qf  Swayne  and  Pennock.     123 

ing  the  amount  they  may  have  received  from  the  joint  estate, 
with  the  separate  creditors  on  the  separate  estate  of  each  part- 
ner; it  is  certain  in  the  case  now  before  us,  that  by  force  of  the 
terms  of  the  several  assignments,  the  joint  creditors  of  Swayne 
and  Pennock  had  a  claim,  as  well  on  the  separate  estate  as- 
signed by  Swayne,  as  on  the  partnership  effects  assigned  by  the 
partners.  Availing  themselves  of  their  rights  under  the  deed  of 
the  former,  they  have  come  in  with  his  separate  creditors,  and 
received  with  them  a  dividend  of  his  separate  estate,  amounting 
in  the  aggregate  to  8751  34,  whereby  the  joint  estate  has  been 
relieved  pro  tanfOy  to  the  injury  of  the  separate  creditors  of 
Swayne,  to  whom  otherwise  this  sum  would  have  been  appro- 
priated. The  point  presented  by  this  case  is,  have  these  sepa- 
rate creditors  an  equity  to  be  subrogated  to  the  rights  of  the  joint 
creditors,  so  far  as  it  respects  this  sum,  as  against  John  D.  Pet- 
tit  Esq.,  a  separate  creditor  of  Joel  Pennock,  who  claims  one- 
half  the  balance  of  y8580  41,  remaining  for  distribution  in  the 
hands  of  the  joint  assignees  .>  This  claim  is  founded  on  the 
assignment  of  the  partners,  which  after  providing  for  the  pay- 
ment of  the  joint  debts  in  full,  contains  the  clause:  "  And  the 
surplus,  if  any  remains,  after  fulfilling  the  trusts  aforesaid,  the 
payment  of  the  joint  debts,  shall  and  will  divide  into  two  equal 
parts,  and  shall  and  will  pay  over  the  one  half  part  of  said  sur- 
plus to  the  said  Caleb  Swayne,  his  heirs,  executors,  administra- 
tors, or  assigns,  and  the  other  half  part  thereof  to  Jesse  Pusey, 
Isaac  Pusey,  Walker  Yarnall,  and  Charles  Brooke,  assignees  of 
the  said  Joel  Pennock,  to  be  appropriated  by  them,  first  to  the 
payment  of  a  certain  debt  of  S675,  owing  to  the  said  John  D. 
Pettit  Esq.,"  &c. 

The  case  is  not  the  ordinary  one,  arising  from  the  fact  of  a 
judgment  or  other  lien  creditor  having  two  funds  belonging  to 
his  debtor  from  which  to  satisfy  his  lien,  and  another  lien  cre- 
ditor of  the  same  debtor^  having  only  one  of  these  funds  to 
which  he  can  resort  for  the  payment  of  his  debt.  In  such  a  case, 
a  chancellor  will  of  course  interfere,  by  compelling  the  first  cre- 
ditor to  look  to  the  fund,  against  which  the  other  has  no  remedy; 
or  if  the  first  creditor  has  already  satisfied  his  claim  from  the 
fund  to  which  the  second  creditor  can  alone  apply,  by  substi- 
tuting the  latter  in  the  place  of  the  former,  so  as  to  permit  him 

11* 
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to  avail  himself  of  the  unappropriated  fund.  This  is  every  day 
equity,  and  therefore  so  familiar  as  not  to  require  the  illustra- 
tion of  any  judicial  determination. 

The  peculiarity  of  the  question  before  us  is,  that  one  class  of 
creditors  has  a  claim  on  the  joint  estate  of  two  debtors,  and  also 
against  the  separate  estate  of  one  of  them,  while  another  class 
has  but  a  claim  against  the  separate  estate  of  the  latter  debtor. 
Under  such  circumstances,  a  court  of  equity  will  not  in  general 
compel  the  joint  creditors  to  resort  to  the  joint  funds  for  payment, 
so  as  to  leave  the  funds  of  the  separate  debtor  to  be  applied  in 
payment  of  his  separate  debts,  for  as  between  the  two  debtors, 
this  might  be  inequitable;  and  the  equity  subsisting  between 
them,  will  not  be  sacrificed  merely  to  promote  the  interests  of  the 
separate  creditors.  But  where  the  first  debt,  though  joint  and 
several  in  form,  ought  to  be  paid  out  of  the  joint  fund,  or 
there  be  any  other  supervening  equities  in  favour  of  the  separate 
creditor,  a  court  of  equity  will  marshall  the  securities,  by  com- 
pelling the  joint  creditor  to  have  recourse  to  the  joint  fund;  or 
where  these  have  appropriated  the  separate  fund,  by  permitting 
the  separate  creditors  to  come  in  pro  tanto,  or  the  joint  fund 
primarily  liable  for  the  joint  debt.* 

To  illustrate;  if  A.  have  a  judgment  which  is  a  lien  on  the 
real  estate  of  B.  and  C,  and  D.  own  a  younger  judgment  which 
is  a  lien  on  the  real  estate  of  C.  only,  and  the  joint  judgment  be 
levied  on  and  paid  out  of  the  estate  of  C.  only,  to  the 
exclusion  of  the  younger  judgment,  D.  will  not  be  subrogated  to 
the  rights  of  A,,  for  the  purpose  of  obtaining  from  the  estate  of 
B.,  payment  of  his  several  judgment,  for  B.  was  not  the  debtor 
of  D.,  and  for  aught  that  appears,  C.  may  be  indebted  to  B.  to 
the  full  amount  of  A.'s  judgment.  But  if  B.  and  C.  were  part- 
ners, and  gave  the  first  judgment  on  partnership  account,  and 
on  a  settlement  of  accounts  between  them,  it  appeared  that  B. 
was  indebted  to  C.  to  the  amount  or  upwards  of  such  judgment, 
the  judgment  creditor  of  C.  would  be  substituted  as  against  B., 
and  those  clainiing  under  him  upon  his  estate  pro  tanto.*  The 
rule  would  be  the  same  if  the  judgment  to  A.  was  to  secure 
payment  of  B.'s  proper  debt,  C.  being  merely  surety  ;*  for  in 

I  1  Story  £q.  295-6.    Ex  parte  Kendall,  17  Vez.  520. 
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both  these  cases^  B.  ought  to  hare  paid  the  judgment^  and  C.'s 
estate  being  taken  for  it  to  the  exclusion  of  C/s  judgment  cre- 
ditor, the  latter  on  principles  of  natural  equity  ought  to  be  per- 
mitted to  receive  out  of  B/s  estate,  so  much  as  he  had  lost  by 
the  application  of  C/s  estate,  to  the  payment  of  B/s  proper 
debt. 

Apply  these  principles  to  the  case  in  hand.  The  partnership 
estate  is  appropriated  by  the  partners  in  the  first  place,  to  the 
discharge  in  full  of  the  partnership  debts.  It  is  therefore  in 
equity  primarily  liable,  emphatically  the  debtor  fund;  and  the 
separate  estate  of  each  partner  is  considered,  in  equity,  as  merely 
a  surety  fund,  to  be  looked  to  as  between  the  two  funds,  only 
in  the  event  of  the  failure  of  the  joint  property  to  satisfy  the 
partnership  liability.  It  is  in  principle  the  same,  as  where  on 
!  a  dissolution  of  partnership,  one  partner  takes  upon  himself  the 

obligation  of  paying  the  debts  of  the  firm ;  these  debts  as  between 
such  partner  and  his  copartners,  are  in  equity  regarded  as  the 
separate  debts  of  the  one  partner;  and  the  continuing  liability 
of  the  other  partners,  as  towards  the  creditors  is,  in  the  same 
point  of  view,  a  liability  for  the  debt  of  another.  Hence,  says 
Mr.  Theobald,  in  his  treatise  on  the  law  of  principal  and  surety ,> 
*<  The  retiring  partners  under  such  circumstances,  have  come  to 
be  called  sureties,  though  sureties  they  are  not  according  to  the 
definition  of  a  surety,  because  both  in  equity  and  at  law,  their 
liability  towards  the  creditor  is  primary,  that  is,  they  are  essen- 
tially principal  creditors."  Thus,  in  an  action  against  a  bank- 
rupt,* the  question  was  whether  such  retiring  partners,  who  had 
paid,  after  the  dissolution  of  t^e  partnership,  a  debt  due  from 
I  the  firm,  was  entitled  to  come  in  for  a  dividend  of  the  bankrupt 

'  partner's  efiects,  under  the  stat.  49  Geo.  III.  which  provides, 

that  «  where  any  person  shall  be  a  surety  for  or  liable  for  any 
debt  of  a  bankrupt,''  he  shall  come  in  with  the  other  creditors. 
It  appeared  that  the  bankrupt  on  the  dissolution,  had  agreed  to 
pay  all  the  debts  due  from  the  partnership,  and  to  indemnify 
the  plaintifi'  from  the  payment  of  the  same.  The  defendant 
having  pleaded  his  certificate  of  bankruptcy,  and  that  the  plsiin- 
tifls  might  have  proved  the  debt  under  the  commission;  lord 

>  1  Law  Lib.  p.  239. 
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Elienborough  said,  in  ruling  the  case,  '<  Here  the  plaintifis  have 
assigned  all  their  interest  in  the  partnership  effects,  in  considera- 
tion of  a  covenant  of  indemnity  on  the  part  of  the  bankrupt, 
which  left  them  stiU  liable  as  before  to  the  original  creditors  of 
the  partnership;  they  were  liable,  at  law,  as  co-debtors  with  the 
bankrupt,  for  his  and  their  own  debt,  but  in  equity  he  wcls 
solely  liable^  and  they  were  sureties,  for  by  the  covenant  he 
became  as  between  the  parties  to  the  covenant  the  principal 
debtor;  the  debt  was  his  debt,  although  as  to  other  parties  the 
plaintiffs  still  remain  liable;  and  therefore  when  they  paid  this 
debt,  they  paid  it  in  his  discharge.  I  cannot,  therefore,  say  that 
this  case  does  not  fall  within  the  act  of  parliament.''  «  So  here, 
though  at  law  and  in  equity,  both  funds  were  liable  to  the  part^ 
nership  creditors,  yet  as  between  the  parties,  the  partnership  ' 
fund  was  the  principal  debtor,  and  therefore  when  these  debts 
were  paid  out  of  the  separate  estate,  it  was,  in  equitable  con- 
templation, paid  in  discharge  of  the  joint  fund;  and  as  it  cannot 
be  said  that,  as  between  the  claimants  now  before  the  court, 
the  latter  fund  was  a  creditor  of  the  former  in  respect  of  the 
joint  debts,  as  already  intimated,  the  relation  of  principal  and 
surety  springs  up  between  them,  so  far  as  to  allow  the  separate 
creditors  to  call  on  the  joint  fund  to  repay  them  so  much  of 
their  fund  as  has  been  employed  in  payment  of  the  partnership 
crecUtors. 

The  principle  here  indicated  may  be  said  to  be  of  universal 
application,  for  equity  always  aims  at  equality  of  satisfaction 
where  it  does  not  interfere  with  the  interests  of  third  and  inde- 
pendent parties.  Thus,  and  perhaps  the  illustration  brings  us 
a  little  nearer  to  the  circumstances  of  ttie  present  case  than  those 
already  put;  if,  in  England,  one  devises  all  his  real  estate  to  pay 
his  debts,  and  the  bond  creditors  receive  part  of  their  debt  out 
of  the  personal  estate,  the  simple  contract  creditors  shall  be  paid 
equally  with  the  bond  creditors  out  of  the  real  estate;  and  the 
bond  creditors. shall  have  nothing  thereout,  until  the  simple 
contract  creditors  shall  have  received  as  much  from  the  same  as 
shall  make  them  equal  with  the  bond  creditors,  in  respect  of 
what  they  received  out  of  the  personal  estate  :i  and  this  though 
it  was  urged  that  the  law  appropriated  the  personal  estate  in 

'  Hazlcwood  v.  Pope,  3  Peere  Wms.  322. 
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payment  of  the  specialty  to  the  exclusion  of  the  simple  contract 
creditors.^ 

But  I  think  the  present  case  has  been  determined,  almost  in 
terms,  or  at  least  by  a  case  so  closely  analogous,  tliat  its  prin- 
ciple is  identical  with  that  which  must  govern  here. 

In  ex  parte  Reed^  in  the  English  chancery,  one  of  the  part- 
ners was  a  dormant  partner,  and  the  joint  creditors,  under  a 
joint  commission  of  bankruptcy,  proceeded  against  the  separate 
estate  of  the  ostensible  partner,  and  by  resorting  to  that  sepa- 
rate estate  produced  a  surplus  of  the  joint  estate,  and  it  was 
held  that  the  separate  creditors  of  the  ostensible  partner  had  a 
lien  on  such  surplus  to  the  extent  that  the  funds  of  the  separate 
debtor  bad  been  diminished  by  such  application  in  payment  of 
the  joint  debts.  So  here,  the  surplus  of  the  joint  fund,  which  is 
the  subject  of  contest  between  the  parties  before  the  court,  was 
produced  by  the  application  of  the  separate  fund  in  payment  of 
debts  for  which  the  joint  fund  was  pledged.  Without  such 
application,  there  would  have  been  no  surplus,  and  there  cannot 
therefore  be  a  stronger  case  presented  for  equitable  interference. 
On  every  ground  on  which  it  can  be  put,  I  consider  the  separate 
creditors  of  Benjamin  Swayne,  as  represented  by  his  assignees, 
have  an  undoubted  equitable  right  to  come  in  on  the  balance  of 
the  joint  fund  in  the  hands  of  the  partner's  assignees,  to  the  ex- 
tent to  which  their  fund  has  been  absorbed  in  relief  of  the  joint 
fund;  and  as  this  is  to  a  greater  amount  than  the  whole  moiety 
remaining  in  the  hands  of  the  assignees,  they  are  of  course  en- 
titled to  take  it  all.  Of  this  conclusion,  Mr.  Pettit,  the  creditor 
of  Joel  Pennock,  now  claiming  in  opposition  to  Swayne's  as- 
signees, has  surely  no  right  to  complain,  for,  as  already  said,  but 
for  the  application  of  Swayne's  separate  estate,  the  joint  fund 
would  have  been  exhausted  by  the  joint  creditors.  There  is 
therefore  in  truth  no  surplus  of  the  partnership  estate,  applicable 
to  the  payment  of  Mr.  Pettit's  debt,  according  to  the  directions 
of  the  assignment  under  which  he  claims,  for  he  was  only  to  be 
paid  after  the  partnership  creditors  had  been  paid  in  fully  out 
of  the  partnership  estate  assigned.  Nor  is  the  legal  or  equi- 
table right  of  any  other  individual  interfered  with  so  far  as  I 
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is  not  lost,  or  that  said  Ingraham  has  any  interest  in  said 
estate. 

It  is  perhaps  sufficient  to  say  at  first,  that  there  has  been  no 
evidence  produced  before  the  court,  that  diligent  search  has 
been  made  in  the  proper  office  for  the  original  account/and  that 
it  cannot  be  found,  or  that  the  respondent  has  been  concerned  in 
its  being  withdrawn  from  the  files  in  the  prothonotary's  office. 
Hence  it  is  unnecessary  to  decide,  whether  we  would  compel 
an  assignee  or  accountant  to  file  a  second  account  if  the  first 
was  lost.  We  are  to  presume  that  this,  like  all  other  records, 
is  in  the  proper  depository  till  the  contrary  is  clearly  proved, 
which  has  not  been  done  in  this  case. 

We  are  next  to  inquire,  whether  we  will  compel  Mr.  Cox, 
on  the  application  of  this  petitioner,  to  account  for  the  money 
which  has  come  into  his  hands  since  the  settlement  of  the  for- 
mer account.  If  the  petitioner  is  a  real  and  acknowledged  cre- 
ditor of  Nalbro  Frazier,  then  he  has  a  right  to  demand  such 
settlement,  but  if  he  is  not,  this  court  will  not  exert  its  power  in 
compelling  any  such  settlement  on  the  application  of  a  mere 
stranger. 

This  application  is  resisted  on  two  grounds:  first,  it  is  con- 
tended that  the  claim  exhibited  by  Mr.  Ingraham  is  of  such  a 
nature,  that  he  cannot  demand  a  payment  out  of  the  efiects  that 
have  been  assigned;  and  secondly,  that  from  the  great  lapse  of 
time,  the  law  presumes  that  the  claim  which  once  might  have 
.  existed  has  been  paid. 

The  position  assumed  by  the  counsel  for  the  petitioner  is,  that 
Frazier  entered  in  his  journal  a  credit  for  i049O,  money  depo- 
sited in  the  bank  of  the  United  States,  and  a  further  credit  in 
the  same  book  for  0868.  No  date  is  fixed  relating  to  tbs 
time  these  entries  were  made-^but  a  book  of  the  bank  of  the 
United  States  has  been  shown,  where  Frazier  has  a  credit  on 
the  same,  upon  the  6th  of  February,  1796,  for  $868. 

It  seems  manifest,  that  whatever  money  Frazier  received  at 
that  ancient  period,  was  received  by  him  as  the  administrator 
of  John  Harbach,  deceased.  The  question  then  arises,  can  the 
administrator  de  bonis  non  appear  and  claim  this  money  that 
Frazier  received  in  his  representative  capacity,  without  first 
showing  that  Frazier  has  settled  his  account,  or  without  having 
first  called  upon  his  representatives  to  settle  an  account  of  the 
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manner  in  which  he  disposed  of  the  assets  that  came  into  his 
hands  as  such  administrator. 

It  has  been  stated  in  argument,  that  search  was  made  in  the 
proper  office,  and  no  account  has  been  found  showing  that 
Frazier  ever  made  a  settlement  before  the  register,  of  the  man- 
ner in  which  he  disposed  of  the  assets  belonging  to  the  estate  of 
Harbach.'  It  is  likewise  asserted  that  Frazier  is  now  dead. 
Suppose  such  to  be  the  state  of  facts,  still  the  duty  of  the  present 
applicant  is  plain;  the  remedy  to  be  pursued  is  pointed  out  by 
the  law  clearly  and  certainly;  and  to  my  mind  it  is  equally 
manifest  that  the  course  now  adopted  by  Mr.  Ingraham  is  erro- 
neous, and  one  which  ought  not  to  be  tolerated. 

If  any  legal  proposition  is  clear  it  is  this;  that  the  present  ad- 
ministrator of  Harb^h  cannot  charge  Frazier's  estate,  which 
has  been  legally  assigned,  until  he  cites  his  legal  representative 
to  settle  an  administration  accoimt  of  the  manner  in  which  the 
decedent  administered  the  estate  which  came  into  his  charge, 
and  the  exact  balance  which  remained  in  his  hands  unaccounted 
foE,'  is  ascertained.  This,  I  think,  can  be  shown  to  be  abun- 
dantly clear,  both  from  reason  and  authority. 

It  should  be  borne  in  mind,  that  the  money  which  Frazier 
received  was  for  distribution  among  the  creditors  of  Harbach, 
if  any  there  were ;  if  not,  of  course  it  goes  to  his  heirs,  and  when 
received  by  him  it  was  to  be  distributed  according  to  the  intes- 
tate laws  of  the  commonwealth.  Hence,  in  ray  opinion,  his 
estate,  which  has  been  assigned,  cannot  now  be  charged  with 
it.  ^or  does  Frazier  become  a  debtor  to  the  estate  till  he  has 
been  called  upon,  or  those  who  represent  him,  to  account  for 
the  effects  received  in  a  form  prescribed  by  the  law  relating 
to  the  estates  of  decedents.  Supposing  that  Frazier  received 
the  money  as  alleged  by  the  petitioner,  before  he  can  be  called 
a  debtor,  liable  for  direct  payment,  his  account  must  be  settled 
before  the  register,  passed  under  the  scrutinizing  observation  of 
the  orphans*  court,  and  he  by  that  tribunal  declared  a  debtor.  He 
has  a  right  to  settle  an  account  of  his  trusteeship  under  oath. 
He  can  be  compelled  by  creditors  to  answer,  under  that  obliga- 
tion, as  to  the  manner  in  which  he  has  disposed  of  the  fimds 
which^came  into  his  hands. 

But  if  we  suffer  his  successor  to  come  in  and  charge  him  as 
a  simple  debtor  to  that  estate,  innumerable  conflicting  issues 
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are  raised  between  other  creditors  of  Frazier  and  the  adminis^ 
trator  de  bonis  non^  which  the  court  of  common  pleas  have  not 
the  power  to  try  or  settle.  Suppose  we  should  compel  a  settle- 
ment by  Mr.  Cox  of  his  account,  and  when  so  settled  it  is  re- 
ferred to  an  auditor,  and  Mr.  Ingraham  should  appear  before 
that  auditor  attempting  to  assert  his  claim,  now  produced,  to 
charge  him  with  the  money  thus  received,  and  the  creditors  of 
Frazier  should  allege  that  he  had  paid  this  money  on  debts  of 
different  degrees  due  by  the  intestate,  as  for  physicians'  bills, 
servants'  wages,  debts  due  by  bond,  &c.,  (as  the  law  stood  in 
Pennsylvania  in  1796.)  Could  that  auditor  marshall  the  assets 
in  his  hands?  Could  he  decide  those  various  questions  which 
are  purely  within  the  jurisdiction  of  the  orphan's  court?  Surely 
not.  Then  how  could  the  claim  now  demanded  be  asserted,  if 
Mr.  Cox  is  required  to  settle  a  further  account?  Where  is  the 
evidence  of  indebtedness,  of  which  this  court  can  take  cognition? 

This  position  rests  not  upon  reasoning  alone,  but  in  my  opi- 
nion i3  settled  by  judicial  decisions  of  the  court  of  last  resort  in 
this  state. 

In  the  case  of  Dennison  v.  Cornwall'  it  is  decided,  that  a  ward 
cannot,  on  coming  of  age,  sustain  an  action  of  assumpsit  against 
his  guardian  for  work  and  labour  done.  Judge  Smith,  in  de* 
livering  the  opinion  of  that  court,  remarks:  "There  may  be 
cases  in  which  the  ward  ought  to  be  paid  for  services  thus  ren- 
dered— but  such  cases  properly  belong  to  the  decisions  of  the 
orphans*  courts^  when  legally  brought  before  them.  All  we 
mean  to  say  is,  that  the  compensation  cannot  be  ascertained  in 
an  action  like  the  present,  in  the  court  of  common  pleas." 

The  principle  asserted  by  us  seems  to  be  fully  settled  in  the 
case  of  Drenkle  v.  Sharman.*  In  that  case  it  appeared  Shar- 
man  obtained  a  judgment  against  John  and  David  Garber,  ad- 
ministrators of  John  Garber,  deceased.  John  and  David  were 
dismissed  from  their  administration.  Daniel  Drenkle  was  then 
appointed  in  their  place.  He  died,  and  letters  of  administration 
were  then  granted  to  Matthias  S.  Richards  as  the  administrator 
of  John  Garber.  The  administrator  of  Drenkle  settled  the  ac- 
count of  his  testator  as  the  administrator  of*  John  Garber,  by 
which  there  appeared  to  be  a  balance  due  the  estate  of  Garber 

•  17  a  &  R.  374.  »  9  Watts  485. 
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of  01518.  Sharman  was  dead,  and  his  administrator  brought 
an  action  of  assumpsit  against  the  administrator  of  Daniel 
Drenkie,  for  the  amount  of  the  judgment  before '  obtained 
against  the  estate  of  Garber,  and  it  was  held  the  action  would 
not  lie;  that  the  remedy  was  against  Richards,  who  was  bound 
to  recover  the  fund  from  Drenkle's  administrator. 

The  case  of  Weld  v.  M'Clure^  decides,  that  an  administrator 
de  bonis  non  with  the  will  annexed,  may  maintain  an  action 
against  a  dismissed  executor,  to  recover  from  him  the  balance 
of  the  estate  remaining  in  his  hands;  and  the  position  now 
assumed  is  fully  sustained  in  the  case  of  Irwin  v.  Irwin.* 

It  is  ruled  in  the  account  of  Stevenson's  assignee,^  that  an 
assignee  is  not  justified  in  paying  a  demand  maile  by  a  creditor 
without  evidence  of  its  existence,  even  if  preferred  in  the  assign* 
ment.  And  in  the  case  of  Rush  v.  Good,*  it  seems  to  be  settled 
that  an  assignee  cannot  be  sued  till  he  is  first  called  upon  for 
settlement,  and  his  account  is  settled  and  the  fund  prepared  for 
distribution. 

What  evidence  is  there  then  before  us,  that  Frazier  is  really 
a  debtor  to  Harbach's  estate,  till  that  question  is  settled  by  the 
proper  tribunal,  or  until  he  has  been  required  to  account  in  a 
legitimate  manner?  What  is  there  presented  in  this  case  that 
would  authorize  Mr.  Cox  to  pay  the  claim  now  demanded  by 
the  adminktrator  of  Harbach?  It  surely  cai^not  be  fairly  con- 
tended that  he  could  settle  the  account  of  Frazier  as  the  first 
administrator  of  said  estate.  It  is  admitted  that  he  received  the 
money  in  a  representative  capacity — ^that  he  was  merely  a 
trustee.  But  counsel  say  that  they  waive  the  trust  character  in 
which  he  acted.  Be  it  so;  yet  the  remedy  to  enforce  payment 
must  be  pursued  before  the  proper  tribunal.  He  has  the  right 
to  account  as  other  trustees  do,  who  are  thus  intrusted  with 
funds,  and  cannot  be  compelled  to  answer  in  a  different  way. 
Hence,  on  this  ground,  I  think  Mr.  Ingraham  cannot  now  re» 
quire  this  assignee  to  account. 

The  second  objection  made  by  the  respondent  is  the  lapse  of 
time,  and  he  claims  the  benefit  of  the  legal  presumptions  which 
arise  from  it. 

As  a  general  rule,  after  the  expiration  of  twenty  years,  the 
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law  presumes  debts  of  the  highest  character  paid,  bonds,  judg- 
ments, decrees,  &c.  This  is  admitted  by  the  counsel  for  the 
petitioner.  But  he  contends  that  the  money  was  received  by 
Frazier  as  an  administrator;  therefore  he  was  a  trustee; — Whence 
he  does  not  come  within  this  rule  of  law. 

I  think,  however,  the  principle  is  conclusively  settled  against 
him.  The  case  of  Sechrist  v.  Sechrist*  rules  this.  That  was 
an  action  on  an  administration  bond.  It  appeared  that  a  bond 
was  given  by  the  administrator  in  May,  1797;  an  inventory 
was  filed  on  the  15th  of  August,  1797,  an  administration  ac- 
count was  settled  in  1803,  and  a  supplementary  account  filed 
on  the  20th  of  August,  1805,  showing  a  balance  in  the  hands 
of  the  adminisljrator  amounting  to  £  585.  The  suit  was  brought 
by  one  of  the  heirs  in  1826,  and  it  was  held  he  could  jiot 
recover. 

The  supreme  court  there  say,  that  a  presumption  of  satisfac- 
tion from  lapse  of  time,  arises  in  the  case  of  every  species  of 
security  for  the  payment  of  money,  whether  bond,  mortgage, 
judgment,  or  recognizance,  and  the  computation  runs  from  the 
period  when  the  money  was  demandable. 

In  the  case  of  Foulk  v.  Brown,'  the  same  doctrine  is  laid 
down  with  still  greater  force.  It  was  an  action  for  a  legacy, 
and  Mr.  justice  Sergeant  says:  <<  Legacies  not  being  within  the 
statute  of  limitations,  fall  within  the  rule  of  presumption.  After 
the  lapse  of  twenty  years,  bonds  and  other  specialties,  mer- 
chants' accounts,  legacies,  mortgages,  judgments,  and  indeed 
ell  evidences  of  debt  excepted  out  of  the  statute  are  presumed 
to  be  paid.  It  is  likewise  ruled  in  that  case,  that  within  twenty 
years  the  onus  of  proving  payment  lies  on  the  defendant:  after 
that  time^  it  devolves  on  the  plaintiff  to  show  to  the  contrary 
by  such  facts  and  circumstances  as  will  satisfy  the  minds  of  the 
jury  that  there  were  other  reasons  for  the  delay  of  the  prosecu- 
tion of  the  claim  than  the  alleged  payment.  This  principle  is 
equally  sustained  in  Fonblanq's  Equity  329,  Gilb.  Equity  224, 
Eldridge  v.  Knatt,  Cowp.  211,  Bickley  v.  Richards,  13  S.  &  R. 
402,  Crist  v.  Brindle,  2  Penn.  Reps.  262.    ' 

In  this  case  the  money  was  received  in  1796,  forty-seven 
years  ago.    Ought  not  this  court  to  presume  that  Frazier  set- 
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tied  his  account;  and  paid  the  money  as  required  by  law? 
especially  when  no  one  fact  has  been  shown  to  be  left  to  a 
jury  (if  the  case  was  on  trial  before  them),  to  account  for  the 
delay,  or  that  there  is  reason  to  believe  the  money  has  not  been 
properly  accounted  for.  In  my  opinion,  the  court  is  bound  to 
presume  it;  for  no  one  fact  appears  to  rebut  this  legal  pre- 
sumption. 

There  must  be  a  period  when  litigation  in  each  case  shall 
cease^  when  controversy  shall  end.  There  is  a  termination  in 
most  cases,  fixed  by  judicial  decisions. 

If  a  bond  or  a  judgment  is  presumed  to  be  paid  after  twenty 
years,  if  an  administration  bond  cannot  be  sued  after  that  time, 
and  if  after  twenty  years  a  legacy  is  presumed  to  be  paid,  why 
should  we  not  presume  that  an  administrator  has  settled  his 
account,  marshalled  the  assets,  and  paid  them  over  as  he  is 
required  by  law  to  do?  I  have  no  hesitation  in  saying  that 
such  is  the  legal  presumption;  and  until  the  contrary  is  shown, 
the  law  presumes  that  Frazier  did  settle  his  account,  and  that 
he  paid  the  money  as  a  faithful  administrator.  Nothing  has 
been  shown  in  this  case  to  weaken  this  strong  legal  presump- 
tion.  Therefore  on  both  grounds  assumed  in  the  answer,  I 
think  the  law  demands  that  his  application  for  a  citation  should 
be  dismissed;  and  the  court  order  that  Mr.  Cox  be  discharged 
from  a  further  answer. 


IN   THE  DISTRICT  COURT  OF  THE  CITY  AND 
COUNTY  OF  PHILADELPHIA. 

TRACE7  V.  GOOD. 

1.  In  an  action  of  trover,  after  tbe  testimonj  and  argament  of  eonnsel  have  been 
beard  by  the  jury,  and  before  the  judge  has  delivered  hia  charge,  it  is  too  late  for 
the  defendant  to  tender  the  article  which  is  the  subject  of  the  action,  in  mitiga- 
tion of  damages. 

9.  It  seems  that  the  proper  coarse  in  such  case  is,  for  the  defendant  to  make  appli. 
cation  to  the  court,  at  some  convenient  stage  of  the  cause,  to  have  proceedings 
stayed  upon  delivery  of  the  article  and  payment  of  costs. 

3.  Where  the  property  is  in  the  saine  plight,  and  there  is  no  ground  of  controversy 
in  regard  to  the  value,  the  court  may  stay  proceedings  on  defendants  paying 
costs  and  delivering  the  article, 
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4.  Even  after  deliverj  of  the  utiole,  the  i^intiff  will  still  be  «t  liberty  to  proceed 
for  any  excess  of  damages  beyond  its  value. 

5.  It  is  too  late  for  either  party  to  suggest  neW  matter  for  the  consideration  of  the 
jury,  after  both  parties  have  been  fiilly  heard  by  testimony  and  argument. 

This  was  an  action  of  trover  to  recover  damages  for  a  pro- 
missory note.  It  was  tried  in  October,  1843,  and  a  verdict  given 
for  the  plaintiff.  A  motion  for  a  rule  for  a  new  trial  was  argued 
by 

Mr,  Oakford  for  the  defendant. 

Mr.  Randall  was  for  the  plaintiff. ' 

The  facts  are  stated  in  the  opinion  of  the  court,  which  was 
delivered  on  the  28th  December,  1843,  as  follows,  by 

Pettit,  president. 

This  was  an  action  of  trover  to  recover  damages  for  a  pro- 
missory note  (described  in  the  narr)  alleged  to  have  been  the 
property  of  the  plaintiff,  and  to  have  been  converted  by  defend- 
ant to  his  own  use.  The  testimony  was  heard  on  both  sides, 
and  the  argument  of  counsel  completed  on  Tuesday,  24th  Octo- 
ber, 1843,  just  before  the  usual  hour  of  adjournment  for  the  day. 
At  the  request  of  the  jury,  the  judge  postponed  his  charge  till 
the  next  morning.  At  the  opening  of  the  court  on  the  25lh 
October,  as  the  judge  was  about  to  ddiver  the  charge,  the  de- 
fendant's counsel  offered  to  the  plaintiff  the  note  in  controversy, 
stating  that  he  considered  it  worthless,  but  that  it  was  tendered 
in  mitigation  of  damages.  The  plaintiff's  counsel  refused  to 
accept  the  note,  and  desired  the  judge  to  say  to  the  jury  that  the 
offer  should  have  no  influence  on  their  minds. 

The  judge  remarked  that  the  plaintiff  was  not  bound  to  ac- 
cept the  note,  and  that  it  was  too  late  for  either  party  to  present 
any  matter  for  the  consideration  of  the  jury. 

There  was  a  verdict  for  the  plaintiff. 

The  counsel  for  the  defendent  has  moved  for  a  rule  for  a  new 
trial  on  the  ground  of  error  on  the  part  of  the  court  in  reference 
to  the  tender  of  the  note,  and  further,  has  urged  that  there  was 
a  view  of  the  evidence  under  which  the  possession  and  owner-^ 
ship  of  the  note  by  the  plaintiff  might  be  of  some  service  to 
him,  by  enabling  him  to  recover  from  the  makers  on  an  under- 
taking not  barred  by  the  statute  of  limitations. 
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This  application  might  be  disposed  of  by  a  mere  reference  to 
the  particular  facts.  But  as  the  general  question  has  been 
looked  into,  a  brief  notice  of  some  of  the  cases  may  not  be  out 
of  place. 

In  Olivant  v.  Berlin,^  which  was  an  action  of  trover  for  some 
pictures,  it  was  moved  that  plaintiff  should  be  obliged  to  take 
the  pictures  and  costs,  upon  an  affidavit  that  they  were  all  the 
goods  that  the.  defendant  had  of  the  plaintiff,  which  was  not 
denied;  but  the  court  said  that  the  action  was  for  damages,  and 
the  plaintiff  could  not  be  obliged  to  accept  the  thing  itself.  Two 
other  cases  were  referred  to  in  a  note,  in  which  the  court  of 
king's  bench  refused  the  like  motion. 

In  Fisher  v.  Prince,*  the  court  discharged  a  rule  to  show 
cause  why  upon  delivery  to  the  plaintiff  of  the  goods  for  which 
the  action  of  trover  was  brought,  and  paying  him  his  costs  to 
the  day  of  the  motion,  farther  proceedings  should  not  be  stayed. 
Lord  Mansfield  and  Mr.  Justice  Wilmot,  concurred  in  this  dis- 
tinction: that  where  trover  is  brought  for  a  specific  chattel,  of 
an  {ascertained  quantity  and  quality y  and  unattended  with  any 
circumstance  that  can  enhance  the  real  value,  but  that  its  real 
and  ascertained  value  must  be  the  sole  measure  of  the  damages, 
there  the  specific  thing  may  be  brought  into  court;  where, 
however,  there  is  an  uncertainty  either  as  to  the  quantity  or 
quality  of  the  thing  demanded,  or  there  is  any  tort  accom- 
panying it  that  may  enhance  the  damages  above  the  real  value 
of  the  thing,  and  there  is  no  rule  whereby  to  estimate  the  addi- 
tional value,  there  it  shall  not  be  brought  in.  Lord  Mansfield 
by  way  of  illustration,  said,  that  in  trover  for  money  numbered 
or  in  a  bag,  the  court  have  ordered  it  brought  in,  yet  the  jury 
may  give  more  in  damages;  they  may  allow  interest.  He 
added,  "the  reason  holds  to  every  other  case,  where  a  thing 
clearly  remains  of  the  same  value;  yet  the  jury  may  give 
damages  for  the  detention." 

The  distinction- thus  taken  will  perhaps  prove  more  theo- 
retical than  practical. 

In  Tucker  v.  Wright,*  the  defendant  had  obtained  a  nile  on 
the  plaintiff  to  show  cause  why  the  proceedings  in  an  action  of 
trover  should  not  be  stayed,  upon  the  delivery  to  the  plaintiff  of 

*  1  WilBon  33.  *  3  Borr  1363.  •  3  Bing.  601.  (13  Eng.  Com.  Uw  64.) 
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certain  parcels  of  cloth,  (to  recover  damages  for  the  conversion 
of  which  the  action  had  been  brought,)  or  upon  payment  of  the 
value  thereof,  and  of  the  value  of  certain  other  parcels  disposed 
of  by  the  defendant 

The  court  discharged  the  nile.  C.  J.  Best  said,  <<such  a 
motion  as  this  was  never  made  before,  and  if  acceded  to,  it 
would  in  effect  convert  the  officers  of  this  court  into  a  jury. 
Where  complete  justice  can  be  done  by  the  delivery  of  a  specific 
chattel,  the  court  will  sometimes  interfere  to  stay  the  proceed- 
ings/^ He  concluded  by  remarking,  "that  the  property  had 
been  in  the  defendant's  hands  a  long  time,  and  may  have  been  ma- 
terially injured,  and  that  there  was  no  pretence  for  the  motion." 

In  Moore  v.  Raphael,*  the  action  was  trover  to  recover  dam- 
ages for  the  conversion  of  goods  which  were  delivered  up  by 
the  defendants,  and  accepted  by  the  plaintiffs  before  the  trial  of 
the  cause.  The  court  allowed  the  plaintiffs  to  proceed  to  trial 
to  recover  nominal  damages  and  the  costs,  though  they  would 
not  sanction  a  finding  of  special  damage,  none  being  alleged  in 
the  declaration,  and  the  plaintiffs  having  unconditionally  accepted 
the  goods.  Chief  Justice  Tindal  remarked:  "If  the  defendants 
had  come  to  court  to  stay  proceedings  on  the  delivery  of  the 
goods,  the  plaintiffs  would  not  have  been  compelled  to  accept 
them,  unless  they  were  in  the  same  plight  as  when  they  were 
taken,  and  no  injury  had  accrued  to  the  plaintiffs.^' 

The  course  would  seem  to  be  for  the  defendant  to  make  his 
application  to  the  court  both  as  to  costs  and  the  delivery  of  the 
article,  at  some  convenient  stage  of  the  cause;  and  if  proper 
circumstances  are  presented,  the  court  may  direct  proceedings 
to  be  stayed,  as  to  the  specific  thing,  leaving  the  plaintiff  to 
proceed  for  any  excess  of  damages  beyond  its  value.  It  must 
be  a  very  plain  case  in  which  the  court  would,  by  staying  pro- 
ceedings so  far  as  relates  to  the  value  of  the  chattel,  coerce  a 
plaintiff  into  an  acceptance  of  the  specific  reUef.  Any  reasonable 
grotind  of  controversy  in  regard  to  the  value,  would  necessarily 
throw  the  whole  matter  before  a  jury.  The  subject  of  mitigation 
of  damages  on  this  score,  is  not  within  the  province  of  the  jury. 
If  the  court  have  made  no  order,  the  jury  proceed  in  their  func- 
tions irrespective  of  the  expression  of  a  desire  by  the  defendant 

'  U  Bing.  N.  Cum  310.  (29  £ng«  Com.  Law  345.) 
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to  deliver  up  the  property.  In  the  present  case  the  note  had 
become  barred  by  the  statute  of  limitations,  and  the  situation  of 
the  parties  to  it  had  become  materially  changed,  during  the 
period  of  the  detention;  and  the  notion  of  the  chance  of  recovery 
on  a  different  contract,  even  if  well  founded,  would  still  leave 
open  a  field  of  great  uncertainty  as  to  the  ultimate  recovery 
of  full  satisfaction.  Besides  all  this,  the  form  of  an  application 
to  the  court  for  an  order  was  not  only  omitted,  but  the  time  at 
which  the  offer  of  the  note  was  made,  was  entirely  too  late,  for 
it  would  be  subversive  of  all  order  in  the  trial  of  causes,  to  per- 
mit either  party,  at  his  mere  pleasure,  to  suggest  new  matter  for 
the  consideration  of  the  jury,  after  both  parties  had  been  heard 
fully  by  testimony  and  argument. 
SuU  refused* 


GIBBS  ET  AL.  V.  ATKINSON,  BRANSON  AND  GROVES. 

1.  If  a  tt9taiMm  fi.  fa,  issued  in  pursuance  of  the  7th  section  of  the  act  of  16th 
June,  1836,  be  unretumed,  a  second  fi,fa,  is  irregular,  and  will  be  set  aside  on 
motion. 

S.  If  judgment  be  obtained  against  sereral  defendants,  the  execution  must  be 
against  all  of  them;  and  it  is  error  if  any  one  is  omitted,  unless  cause  for  the 
omission  appears  upon  the  record. 

3.  A  judgment  having  been  obtained  against  several  defendants,  a  te$tatumji,fa, 
was  issued,  in  pursuance  of  the  76th  section  of  the  act  of  16th  June,  1836,  against 
one  of  them:  two  years  afterwards  n,Ji.fa,  was  issued  against  ail,  directed  to  the 
sheriff  of  the  county  where  the  judgment  was  obtained,  the  tettatum  being  out- 
standing: Held,  that  inasmuch  as  the  U$tatum  was  unretumed,  and  that  no  exe- 
cution had  been  issued  against  the  other  defendants  within  a  year  and  a  day  after 
judgment,  the  second^. /a.  was  irregular. 

This  case  came  up  on  a  rule  to  set  aside  a  Ji./a.  The  facts 
fully  appear  in  the  opinion  of  the  court,  delivered  by  his  honour 
Judge  Stroud  as  follows: 

On  the  23d  July,  1841,  judgment  was  rendered  for  the  plain- 
tiff. Five  days  afterwards,  a  testatum  Ji./a.  (without  any 
previous  writ,  as  authorized  by  the  76th*section  of  the  act  of 
Assembly  relating  to  executions),  was  issued  against  Bransoa 
only,  to  Bucks  county:  This  writ  has  not  been  returned,  nor 
has  the  sheriff  been  ruled  to  return  it.  To  Sept  T.  1843,  a  Ji. 
fa.  directed  to  the  sheriff  of  the  county  of  Philadelphia,  was 
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issued  against  all  the  defendants,  under  which  a  levy  has  been 
made  on  personal  property  of  the  defendant  Groves,  who  com- 
plains of  the  issuing  of  this  latter  writ,  and  has  obtained  a  rule 
to  show  cause  why  it  should  not  be  set  aside. 

There  are  two  objections  to  this  writ.  1.  That  at  the  time  it 
was  issued,  the  testatum  fi.fa.  had  not  been  returned. 

The  plaintiff  has  met  this  objection  by  a  reference  to  Lewis 
t;.  Smith,  2  S.  &  R.  146,  in  which  the  court  says,  that  the  issuing 
of  an  alias  fi.  fa.  whilst  the  previous  one  was  outstanding,  was 
an  ancient  practice  known  throughout  the  commonwealth,  and 
on  that  account  was  to  be  deemed  valid.  It  is  true,  the  ques- 
tion there  was  not  precisely  the  same  as  that  which  occurs  in 
this  case.  In  Lewis  v.  Smith,  the  inquiry  was  whether  Kfi.fa. 
issued  within  a  year  from  the  date  of  the  judgment,  but  not  re- 
'  turned,  dispensed  with  the  necessity  of  resorting  to  a  scire  facias 
post  annum  et  diem.  And  it  was  held  that  it  did — ^that  it  was 
competent  to  the  plaintiff  to  fill  up  the  continuances  by  vice 
comes  non  misit  breve,  and  thus  support  the  second  writ.  The 
irregularity  of  issuing  an  alias  writ,  whilst  the  first  is  unre- 
tumed,  does  not  appear  to  have  been  distinctly  noticed  in  that 
case;  but  the  point  decided  necessarily  included  and  disregarded 
it  And  if  the  present  was  identical  with  that  question,  we 
should  not  have  deemed  ourselves  at  liberty  to  listen  to  a  dis- 
cussion tending  to  impugn  it. 

But  the  first  writ  issued  in  this  case,  was  a  testatum  writ,  in 
respect  to  which  the  act  of  Assembly  which  authorized  it,  con- 
tains some  peculiar  provisions  which  exclude  the  argument  of 
analogy  upon  which  the  plaintiff  relies.  Originally  at  common 
law,  a  testatum  writ  of  execution  could  not  regularly  issue  until 
an  original  one  had  actually  preceded  it  and  been  returned;  and 
although  this  strictness  was,  after  a  time,  relaxed  so  far  that  the 
court  would  not  set  aside  a  test.  fi.  fa.  sued  out  without  a  pre- 
vious one  to  warrant  it,  provided  the  plaintiff  should  produce 
such  a  writ  returned  and  filed  prior  to  the  hearing  of  the  rule 
to  set  aside  the  testatum,  yet  it  waa  still  necessary  that  a  term 
should  have  elapsed  between  the  rendition  of  the  judgment  and 
the  exit  of  the  testatum. 

The  act  of  Assembly  relating  to  executions,  has  changed  the 
law  in  this  latter  respect,  and  has  expressly  authorized  a  testa- 
tum to  issue  without  a  previous  writ,  and  before  the  lapse  of  a 
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teim  after  the  renderiag  of  the  judgment.  In  regard,  however^ 
to  a  writ  thus  issued,  there  is  special  provision:  <<  If  the  estate 
of  the  defendant  in  the  county  in  which  a  testatum  writ  oi  fieri 
fctcicLS  shall  first  be  issued,  be  insufficient  to  satisfy  the  judg* 
ment,  it  shall  be  lawful  for  the  plaintiff  to  have  in  like  manner, 
aiias  or  pluries  writs  of  fieri  faciasy  in  succession,  into  any 
other  county  in  which  the  defendant  may  also  have  real  or  per- 
sonal estate,  until  such  judgment  shall  be  AiUy  satisfied/'  §  77. 
It  is  plain  from  this  enactment,  that  before  a  second  testatum 
fi,fa.  can  be  issued,  the  first  must  be  returned;  for  the  second 
is  authorized  only  when  the  first  h^  proved  insufficient;  and 
this  cannot  be  properly  shown  in  any  other  way  than  by  the 
return  of  the  officer  to  whom  the  first  was  directed.  Now, 
although  a^.yk  directed  to  the  sheriff  of  the  county  where  the 
.  record  of  the  judgment  is,  is  not  called  a  testatum  writ,  yet  it 
must  be  viewed  in  that  light  whenever  a  testatum  writ  without 
any  previous  writ  has  been  sued  out  according  to  the  authority 
of  the  76th  section  of  the  act  of  Assembly.  The  case  before  us 
is  that  case,  and  the  testatum  not  having  been  returned,  it  was 
irregular  to  issue  the  writ  complained  of. 

There  is  another  matter  which,  although  not  adverted  to  in 
the  argument,  as  it  would  be  ground  for  reversal,  should  be 
noticed  by  us.  It  appears  that  the  testatum  writ  to  Bucks 
county  was  not  against  all  the  defendants,  but  against  Branson 
alone.  Now  it  i§  a  rule  of  law,  that  the  execution  must  agree 
with  the  judgment;  so  that  if  the  judgment  is  against  several 
defendants,  the  execution  must  be  against  all  of  them;  and  it  is 
error  if  any  one  is  omitted.  Penoyer  v.  Brace,  1  Ld.  Raymond 
244,  S.  C.  1  Salk.  319.  In  the  marginal  note  of  this  case  in 
lord  Raymond's  Report,  the  rule  is  stated  in  the  general  manner; 
but  a  qualification  is  added,  <<  unless  cause  for  omitting  any 
appears,  upon  the  record."  This  record  shows  no  such  cause. 
Nor  could  the  fact  that  Branson  only  had  personal  or  real  estate 
in  Bucks  county,  supply  such  a  cause.  The  language  of  the 
76th  section  of  the  execution  act  is,  « it  shall  be  lawful  for  the 
plaintiff,  &c.,  to  have  a  testatum  writ  of  fieri /acias  directed  to 
the  sheriff  or  coroner  of  any  other  county,  where  the  defendant 
may  have  real  or  personal  estate."  But  this  refers  to  the  de- 
fendant as  a  party,  and  cannot  be  understood  to  intend  a  change 
in  the  form  of  the  writ    The  writ  must  go  against  all,  but  the 
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estate  of  any  one,  although  his  separate  property,  may  be  seized 
by  the  officer  and  sold.  In  Stuckert  v.  Ellis,  2  Miles  433,  seve- 
ral pieces  of  property  were  included  in  the  same  mortgage,  and 
Ibe  scire  facias  sued  out  upon  it,  comprehended  the  whole,  and 
pie  judgment  conformed  to  the  scire  facias,  but  the  levari  facias 
was  limited  to  but  one  piece.  The  court  set  aside  the  levari 
because  the  other  parcels  were  omitted,  on  the  ground  before 
mentioned,  that  the  execution  must  follow  the  judgment.  In 
like  manner,  Branson  might  require  the  testatum  fi.  fa.  in  this 
case  to  be  set  aside. 

He  has,  however,  made  no  application  of  this  kind.  That 
execution  still  remains.  But  another  question  here  arises. 
Assuming  that  this  testatum  writ  stands  on  the  same  fo<ning  as 
z,fi,fa.  directed  to  the  sheriff  of  this  county  where  the  record 
of  the  judgment  is,  can  the  fi,fa.  issued  on  this  judgment  to  , 
Sept.  Term,  1843,  and  which  is  against  all  the  defendants,  be 
held  regular  in  respect  to  Atkinson  and  Groves.  As  to  them, 
no  execution  whatever  was  issued  within  a  year  and  a  day 
after  the  judgment.  The  only  execution  issued  against  them, 
is  that  which  we  are  asked  to  set  aside.  And  as  this  was  not 
sued  out  till  long  after  the  lapse  of  a  year  and  a  day  froni  the 
date  of  the  judgment,  on  this  account  as  well  as  upon  that  first 
noticed,  the  rule  should  be  tncuie  absolute. 

W.  W.  Haly  Esq.  for  plaintiff. 

E.  S.  Miller  Esq.  for  defendants.  ^ 


COMSTOCK^S  ELOCUTION. 
Th3J  receipt  of  a  copy  of  this  valuable  work,  reminds  us  of 
the  great  neglect  with  which  the  organs  of  the  voice  are  treated 
by  the  generality  of  a  profession  to  whom  the  occasions  for  the 
exercise  of  oratbrical  accomplishments  are  so  frequent,  and  to 
whom  a  good  delivery  is  of  such  essential  importance. 

The  success  which  has  attended  the  instructions  of  Dr.  Corn- 
stock  in  numerous  instances  which  have  fallen  under  our  notice, 
as  well  as  the  fact  that  a  very  large  edition  of  his  work  has 
been  exhausted  in  so  short  a  time,  would  leave  us  in  no  doubt 
as  to  his  qualification  to  write  upon  and  teach  Elocution.  We 
therefore  very  heartily  recommend  his  work,  to  all  those  who 
cannot  avail  themselves  of  the  doctor's  instruction,  as  a  safe  and 
sure  guide  to  improvement  in  vocal  delivery. 


THE 

PENNSYLVANIA  LAW  JOURNAL. 


THE  INFRINGEMENT  OF  UNPATENTED  INVENTIONS. 

Th£R£  are  numerous  discoveries,  inventions  and  improve- 
ments, which  have  not  been  patented,' and  in  respect  to  which, 
for  that  reason,  the  rights  of  the  proprietor  are  different  from 
the  rights  which  a  patent  confers.  But  a  patent  alone  does  not 
give  protection.  If  the  common  appropriation  of  a  man's  la- 
bour and  skill  was  only  guarded  against  by  a  temporary  fiat  of 
the  government,  and  if  that  guardianship  was  limited  to  one  or 
two  objects  only,  his  inventive  genius  would  want  stimixlus  to 
range  beyond  the  narrow  circle  of  the  favoured  subjects  as-  ! 

signed  to  him.     But  having  a  commdn  law  right  to  the  enjoy-  | 

ment  of  his  property,  and  to  the  free  exercise  of  the  faculties  of 
his  mind,  he  is  enabled  to  profit  by  his  own  secret  art,  indepen-  ! 

dently  of  statutory  enactments;  and  he  will  be  protected  therein,  ! 

within  certain  limits,  against  infringements  from  others,  ' 

The  view  which  the  law  takes  of  a  patented  and  an  unpa- 
tented invention,  differs  principally  on  account  of  the  special 
contract  which  is  entered  into  between  the  patentee  and  his 
government.  By  this  contract  an  exclusive  privilege  of  manu- 
facturing and  selling  the  article  invented  or  improved,  is  granted 
to  the  patentee  for  a  limited  number  of  years,  on  certain  condi- 
tions, among  which  is  the  express  one  of  giving  up,  at  once,  his  | 
secret,  which,  at  the  expiration  of  his  privilege,  is  to  become 
public  property.*  It  is  founded  upon  the  principles  of  compen- 
sation and  good  faith. 

'  Perpigna  on  Patents,  vol.  31,  Law  Lib. 
VOL.  III. — NO.  iV.  13 


144  Uie  Infringement  of  Unpatented' Inventions. 

Noi^  in  respect  to  an  article  not  patented,  no  such  contract 
is  entered  into;  the  inventor  does  not  think  proper  to  disclose 
his  secret  to  obtain  ttie  peculiar  privileges  offered  by  his  gov- 
ernment. On  the  other  hand,  the  government,  in  some  cases, 
will  not  give  its  special  protection  to  a  secret  when  it  is  divulged, 
if  the  consideration  appears  to  be  inadequate  therefor,  or,  in 
other  words,  if  the  invention  is  a  useless  one. 

When,  therefore,  such  is  the  case,  the  inventor  remains  as  at 
common  law.  He  has  no  exclusive  use  or  property  in  the  sub- 
ject of  his  invention  or  improvement.  Still  he  is  not  without 
some  advantages.  He  may  so  connect  himself  and  the  public 
with  his  article,  as  to  be  effectually  secured  against  the  invasions 
of  strangers. 

One  indispensable  prerequisite  to  obtaining  a  patent  has  al- 
ways been,  that  the  thing  which  it  covers  should  be  netVj  either 
in  invention  or  in  the  improvement  which  is  made  upon  it.  At 
common  law,  the  kmg  could  make  a  patent  to  continue  for  a 
reasonable  time,  to  any  person  who,  at  his  own  charge,  or  by 
his  own  industry,  wit  or  invention,  had  introduced  any  new  and 
profitable  trade  into  the  realm,  or  any  engine  that  had  never 
been  before  used,  tending  to  the  furtherance  of  a  trade;  by  vir- 
tue of  which  patent,  the  patentee  might  confine  the  whole  use 
of  it  to  himself,  and  enjoy  all  the  benefit  accruing  from  it.* 
Cases  are  to  be  found  whf  re  patents  have  been  avoided  upon 
its  being  shown,  that  the  article  or  trade  patented  did  not  origi- 
nate with  the  patentee,  but  had  been  known  before  he  claim- 
ed it.» 

The  exercise  of  this  prerogative  was  always  looked  upon  by 
the  judges  with  extreme  jealousy,  as  tending  to  the  discourage- 
ment of  trade  and  industry;  and  the  grants  in  virtue  of  it  were 
declared  to  be  monopolies,  whenever  they  restrained  a  person 
of  any  liberty  or  freedom  which  he  had  before,  or  hindered  him 
in  his  own  lawful  trade.^ 

In  actions  for  the  infringement  of  patent  rights,  a  defence  is 
often  successfully  made,  that  the  subject  claimed  is  not  the  pro- 
per object  of  a  patent.  This  fact,  it  is  evident,  could  not  avail 
a  person  who  is  sued  for  an  injury  done  to  the  interests  of  an 


«  Noy,  183.    Hawk,  P.  C.  231.    Godson  on  Pat  10. 

'  10  Mod.  131.    Godbi  135*    Noj,  18S.  •  3  Inst.  181.    S  Inat  47, 51. 
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inyentor  who  has  obtained  no  patent  foT  his  performance.  In 
such  a  suit^  the  cause  of  action  accrues  not  from  a  violation 
of  any  contract  subsisting  between  the  patentee'and  his  govern- 
ment, but  from  the  damage  which  the  plaintiff  has  sustained  in 
consequence  of  the  fraud  and  misrepresentations  of  the  defend- 
ant. It  is  therefore  wholly  immaterial  whether  the  invention 
be  important  or  trivial;  and  it  would  seem,  furthermore,  that  a 
plaintiff  who  fails  in  his  action  for  the  violation  of  a  patent,  on 
account  of  the  nullity  of  the  patent,  can  maintain  case  if  the 
defendant  has  practised  a  fraud  upon  the  public,  and  falsely 
attached  the  plaintiff's  character,  to  the  thing  manufactured  and 
sold.i 

The  ground  of  these  actions  is,  that  the  plaintiff's  name  and 
character,  or  something  equivalent  thereto,  has  been  assumed 
by  the  defendant,  and  presented  to  the  public,  to  the  prejudice 
of  the  plaintiff. 

In  Blanchard  v.  Hill,*  the  attorney-general  cited  Popham, 
151,  as  authority  to  show  that  in  an  action  brought  by  a  cloth 
worker  against  another  of  the  same  trade,  for  using  the  same 
mark,  judgment  was  given  that  the  action  would  lie.  Upon 
searching  for  the  case,  we  do  not  find  the  reference  con-ect,  nor 
indeed,  are  we  aware  that  the  reports  cited  contain  any  case 
which  decides  that  point.  The  manner,  however,  in  which 
lord  Hardwicke  speaks  of  that  authority,  and  the  sanction 
which  he  seems  to  give,  by  distinguishing  it,  in  his  general  ob- 
servations, from  the  case  before  him,  satisfies  us  that  the  reporter 
has  incorrectly  noted  the  book,  and  that  such  a  case  is  to  be 
found  in  some  other  volume  of  reports. 

In  Blanchard  v.  Hill,  the  plaintiff  moved  for  an  injunction  to 
restrain  the  defendant  from  making  use  of  the  great  mogul  as 
a  stamp  on  his  cards,  upon  a  suggestion  that  the  plaintiff  had  a 
sole  right  to  that  stamp,  having  appropriated  it  to  himself  in 
.conformity  with  the  charter  granted  to  the  card  makers'  com- 
pany by  Charles  I, 

It  appears  that  the  charter  had  grown  obsolete,  and  that  its 
intention  was  illegal.  For  these  reasons,  and  on  the  principle 
that  the  court  of  chancery  will  not  establish  a  right  claimed 

*  See  Sir  Oliver  Butler's  case,  3  Ventr.  344.  Also  Dar.  Pat  Cas.  55.  Sykes  v, 
Sjktt,  3  Bam.  Sl  Cnm.  541,  (10  Eng.  Com.  Law  176.)  '  9  Atk.  4Si 
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under  a  charter  only,  firom  the  crown,  unless  the  right  has  been 
first  tried  at  law,  the  court  refused  to  grant  the  motion.  We 
are  thus  particular,  because  the  marginal  abstract  of  the  case 
is,  that  an  injunction  will  not  be  granted  to  restrain  one  trader 
from  making  use  of  the  same  mark  with  another,  which  we 
consider  far  too  unqualified,  as  it  leads  us  to  suppose  that  a 
particular  mark  fixed  to  a  thing  by  a  manufacturer,  is  but  an 
indifferent  act,  and  is  not  recognised  in  law  as  giving  owner- 
ship to  the  same.'  Tending  to  the  same  erroneous  conclusion 
is  the  case  of  Canham  v.  Jones,^  a^  it  appears  at  first  sight 

In  that  case,  a  man  by  the  name  of  Swainson  had,  thirty 
years  bjefore  the  bill  was  filed,  purchased  from  the  original  pro- 
prietor a  recipe  for  preparing  a  medicine,  which  recipe  he  be- 
queathed to  the  plaintiff.  The  medicine,  when  manufactured, 
was  not  called  by  the  plaintiff's  name,  nor  by  Swainson's,  but 
the  appellation  given  to  it  was  "Velno's  Vegetable  Syrup." 
The  defendant,  it  was  admitted,  had  made  and  advertised  for 
sale,  a  spurious  preparation  under  the  same  name;  and  he  had 
stated  it  to  be  the  same  medicine  in  composition  and  quality  as 
that  made  by  Swainson  (by  whom  he  was  once  employed,) 
and  by  the  plaintiff. 

It  was  insisted  for  the  defendant,  that  the  bill,  in  charging 
the  defendant's  medicine  to  be  spurious,  (which,  as  we  have 
just  said,  was  not  denied,  but  on  the  contrary  was  admitted 
by  the  demurrer,)  did  not  assert  it  to  be  the  same  as  the  plain- 
tiff's, whose  name  not  having  been  used,  the  defendant  could 
only  be  conside/ed.as  having  entered  into  competition  with  him. 

The  court  adopted  this  view  of  the  case,  and  said  that  the 
bill  proceeded  upon  an  erroneous  notion,  of  an  exclusive  right 
in  the  preparation  of  the  medicine. 

Analogous  to  this  decision  is  the  case  of  Singleton  v.  Bolton,^ 
in  the  king's  bench.  The  plaintiff's  father  sold  a  medicine 
called  "Dr.  Johnson's  Yellow  Ointment,"  and  the  plaintiff,  after, 
his  father's  death,  continued  to  sell  the  same  medicine,  marked 
in  the  same  way.    The  defendant,  it  appears,  sold  a  similar 

*  Beiidei  the  cases  at  law  cited  hereafter,  the  jadgment  of  the  vice  chanceUor 
in  I>elendre  «.  Shaw,  2  Sim.  957,  we  think,  is  authority  to  show  that  chancery 
will  not  restrain  a  person  from  using  the  marks  of  another.  See  also  Bryson  v. 
Whitehead,  1  S.  &  S.  74. 

«  2  Ves.  dt  Bea.  2lti.  •  3.Doag.  993,  (36  Eng.  Om.  Law,  114.) 
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medicine,  marked  in  the  same  manner,  and  for  that  the  action 
was  brought. 

The  court  held  the  action  would  not  lie,  because  both  plain- 
tiff and  defendant  merely  used  the  name  of  the  original  inven- 
tor; and  no  evidence  was  given  of  the  defendant's  having  sold 
it  as  if  prepared  by  the  plaintiff. 

From  what  has  been  said,  it  appears  to  be  established,  that, 
as  between  plaintiff  and  defendant,  there  is  no  restriction  upon 
the  use  of  the  name  of  a  third  person,  and  that  without  some 
personal  connexion  or  character  with  the  mark  or  name  of  de- 
signation used,  no  particular  right  to  the  same  can  be  acquired. 

Having  shown  this,  we  proceed  to  notice  another  point, 
which  results  from  the  proposition  just  stated,  namely,  that 
where  a  manufacturer,  for  instance,  has  a  particular  mark  for 
his  goods,  in  order  to  denote  that  they  were  manufactured  by 
him,  he  may  maintain  an  action  on  the  case  against  any  person 
who  adopts  the  same  mark,  for  the  purpose  of  making  it  appear 
that  his  goods  are  the  goods  of  the  plaintiff,  and  who  offers 
them  for  sale  as  such. 

In  Singleton  v.  Bolton,  cited  supra^  lord  Mansfield  said,  that 
if  the  defendant  had  sold  a  medicine  of  his  own,  under  the 
plaintiff's  name  or  markj  that  would  have  been  a  fraud,  which 
.  would  sustain  the  action.  Cases  have  since  been  decided,  con- 
firming this  dictum,  where  the  facts  were  substantially  of  that 
character.  We  will  take  them  up  in  their  chronological  order; 
and  the  first  is,  Sykes  v.  Sykes.* 

The  plaintiff  carried  on  the  business  of  a  shot-belt  and  pow- 
der-flask manufacturer,  and  sold  his  articles  marked  "  Sykes' 
Patent."  In  an  action  which  he  brought  for  violating  his  patent 
the  patent  was  held  to  be  invalid,  on  account  of  a  defect  in  the 
specification;  but  he  continued  to  manufacture  his  shot-belts 
and  powder-flasks  with  the  same  words  stamped  upon  them. 
One  of  the  defendants  was  likewise  named  "Sykes;"  and  it 
was  thence  contended,  on  his  behalf,  that  he  had  a  right  to  mark 
his  manufactures  with  that  name,  and  had  also  as  much  right 
to  add  the  word  "patent"  as  the  plaintiff,  inasmuch  as  the  pa- 
tent granted  to  him  had  been  pronounced  void. 

The  declaration  alleged  that  the  defendants  had  sold  their 


*  3  Barn.  &  CresB.  54),  (10  Eng.  Com.  Law,  176.)    S.  C  5  D.  &  R.  2:)2, 
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articles,  so  manufactured,  as  and  far  shot-belts  and  powder- 
flasks  of  the  manufacture  of  the  plaintiff.  The  proof  was,  that 
the  persons  who  purchased  from  the  defendants  were  not  de- 
ceived, but  knew  that  the  mark  was  put  on  in  imitation  of  the 
plaintiff's.  It  appeared,  however,  that  although  such  was  the 
fact,  yet  the  articles  were  sold  for  the  express  purpose  of  being 
resold  as  the  goods  of  the  plaintiff's  manufacture.  This  was  held 
to  prove  the  substance  of  the  allegation;  and  a  verdict  was  found 
for  the  plaintiff,  which  the  court  in  banc  refused  to  disturb  on  the 
ground  that  the  defendant  had  assmned  the  name  of  the  plaintiff. 

Blofield  V.  Payne^  follows  the  decision  of  Sykes  v.  Sykes. 
The  important  point  of  this  ca$e  will  be  noticed  presently. 

Thompson  v.  Winchester*  is  the  only  case  upon  this  subject 
which  we  have  found  in  the  American  reports.  The  report 
states,  that  the  plaintiff  in  his  writ  alleged,  that  he  had  disco- 
vered valuable  medicinal  properties  in  various  vegetable  sub- 
stances, and  the  best  mode  of  applying  the  same  to  use,  to 
which  he  had  civen  the  name  of  «  Thompsonian  Medicines." 
The  defendant,^  it  was  further  alleged,  had  prepared  certain 
substances  in  th^  similitude  of  the  medicines  prepared  by  the 
plaintiff,  and  hadsold  the  same,  as  and  for  medicines  prepared 
by  the  plaintiff  himself,  imder  the  name  of  "Thompsonian 
Medicines." 

It  was  held  by  the  whole  court,  after  an  elaborate  argument, 
that  the  phrase  «  Thompsonian  Medicines"  did  not  necessarily 
mean  medicines  prepared  by  Thompson  himself,  but  might  be 
a  mere  term  of  description;  and  the  defendant  was  not  liable  un- 
less he  had  sold  the  medicines  as  prepared  by  Thompson  himself. 

The  next  and  last  case  which  we  will  cite  under  this  head,  is 
that  of  Morrison  v,  Salmon.^  The  plaintiff,  as  appears  from 
the  report,  had  prepared  and  sold  in  boxes  a  large  quantity  of 
medicines,  called  "  Morrison's  Universal  Medicines."  The  de- 
fendant had  prepared  and  sold  in  boxes  certain  substances 
which  he  labelled  "  Morrison's  Universal  Medicines." 

At  the  trial,  the  report  informs  us,  the  judge  left  it  to  the  jury 
to  say,  whether  the  defendant  had  sold  an  article  prepared  by 
himself,  with  a  representation  that  it  was  an  article  prepared 


<  4  Bam.  &,  Adol.  410,  (24  Eng,  Com.  Law,  87.)    S.  C.  1  Nev.  &  iMan.  353. 
•  I  L»w  fiep.  7.  •  2  Mann.  &.  Gran.  385,  (40  En^.  Com.  Law,  424.) 
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and  vended  by  the  plamtiff-^^dding,  that  if  the  defendant  had 
used  such  marks  as  would  deceive  a  person  paying  ordinary 
attention,  so  as  to  lead  him  to  suppose  that  the  medicines  sold 
were  the  plaintiff's,  the  latter  were  entitled  to  recover. 

The  jury  found  for  the  plaintiffs,  and  a  new  trial  was  refused. 
Tindal,  c.  j.,  in  delivering  his  opinion  upon  the  motion,  ob- 
served, in  substance,  that  if  the  allegation  had  simply  been, 
that  the  defendant  had  deceitfully  and  fraudulently  prepared 
medicines  in  imitation  of  the  plaintiff's,  there  would  have  been 
no  cause  of  action*  But  the  defendant  having  wrapped  up  his 
medicines  in  a  paper  having  "Morrison's  Universal  Medicines" 
printed  thereon,  in  order  to  denote  that  they  were  genuine  medi- 
cines, prepared  by  the  plaintiff,  and  having  sold  them  in  that 
condition,  he  had  been  guilty  of  a  fraud,  prejudicial  to  the  in- 
terests of  the  plaintiff. 

These  cases  suffice  to  show  what  will  be  deemed  an  infringe- 
ment of  an  invention  or  discovery  not  patented,  and  what  will 
be  held  to  be  a  false  representation  of  the  character  of  another 
in  the  use  of  his  name  and  the  private  marks  of  his  trade. — 
The  next  branch  of  the  subject  is  the  question  of  damages,  the 
very  object  of  the  suit. 

In  Sykes  v.  Sykes,  the  articles  manufactured  by  the  defendant 
were  of  an  inferior  quality  to  those  of  the  plaintiff.  The  plain- 
tiff's sale  of  the  genuine  article  had  decreased  since  the  defend- 
ant commenced  the  business.  These  were  circumstances,  taken 
together,  going  to  show  a  real  injury,  such  as  admitted  of  no 
question  in  regard  to  the  right  of  the  plaintiff  to  recover  some 
damages. 

In  Morrison  v,  Salmon,  proof  was  given  that  spurious  medi- 
cine had  been  purchased  from  the  defendant,  as  and  for  the 
medicine  prepared  by  the  plaintiff.  Here,  again,  there  appears 
but  little  room  for  controversy  as  to  the  right  of  the  plaintiff  to 
recover  some  amount  of  damages. 

The  difficulty  arises,  where  there  is  no  proof  that  the  articles 
manufactured  by  the  defendant  are  ir\ferior  to  those  of  the 
plaintiff,  or  no  proof  of  any  actual  damage  to  the  plaintiff. 

In  Blofield  v.  Payne,  the  very  learned  chief  justice  (Denman,) 
left  it  to  the  jury  to  determine  whether  the  defendant's  hones 
were  inferior  to  the  plaintiff's;  but  he  stated  to  them,  that  even 
if  that  were  not  the  case,  the  plaintiff  was  entitled  to  some 
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damages,  for  his  right  had  been  invaded  by  ihe  fraudulent  acts 
of  the  defendants. 

The  jury  found  for  the  plaintiff,  but  stated  that  they  did  not 
consider  the  defendant's  hones  inferior  to  his.  A  motion  was 
afterwards  made  by  the  defendant  to  enter  a  non-suit;  upon 
which  motion  the  judges  delivered  their  opinions,  seriatim,  re- 
fusing the  rule,  on  the  ground  that  the  defendants,  in  using  the 
plaintiff's  envelope,  and  pretending  that  it  was  their  own,  had 
perpetrated  a  fraud  against  him;  and  although  it  occasioned 
him  no  specific  damages,  it  was  still,  to  a  certain  extent,  an  in- 
jury to  his  rights. 

Thompson  v.  Winchester  is  somewhat  opposed  to  these 
views:  for  one  of  the  points  held  in  the  case  was,  "that  if  the 
defendant  had  sold  medicines  of  an  ir\ferior  quality  to  Thomp- 
son^Sj  representing  them  as  made  by  Thompson  himself,  actual 
injury  need  not  be  proved,  as  the  law  implied  if 

If  the  court  meant  to  hold  the  converse  of  the  proposition, 
to  wit,  that  if  the  medicines  sold  by  the  defendant,  under  a  re- 
presentation of  their  being  Thompson's,  were  no/ of  an  inferior 
quaUty  to  his,  actual  injury  must  be  proved;  they  dissent  from 
what  has  been  held  in  other  cases. 

There  is  certainly  great  force  in  the  position,  that  the  fraud 
itself  is  an  injury  from  which  the  law  will  presume  damage, 
without  regard  to  the  quality  of  the  respective  manufactures. 
And  this  is  consonant  with  general  principles.  "There  are 
many  Instances,"  says  Mr.  Justice  Taunton,'  "  where  a  wrong 
by  which  the  right  of  a  party  may  be  affected,  is  a  good  cause 
of  action,  although  no  damage  be  sustained.  Trespass  gusere 
clausum  /regit  is  maintainable  for  an  entry  on  the  land  of 
another,  although  there  be  no  actual  damage.V 

In  Weller  v,  Baker«  it  is  said,/?er  curiam^  that  an  action  on 
the  case  will  lie  for  the  possibility  of  a  damage  and  injury.^ 

Without  discussing  the  subject  further,  we  think  we  may 
conclude,  first,  that  there  can  be  no  exclusive  right  in  the  manu- 
facture and  sale  of  an  article  not  patented;  second,  that  such 
articles  may  be  imitated,  and  others  may  be  placed  in  competi- 

*  Marietta  «.  WiUiams,  1  Btrn.  &  AdoL  415.    See  the  whole  of  tliie  admirable 
opinion.  '  2  Wila.  422.    1  B.  &,  Adol.  41 6,  note. 

•  See  Barker  w.  Green,  2  Bing,  31 7.    S.  C.  9  B.  Moore,  584.    Vun wart  ».  Wool- 
ley,  1  M.  dL  M.  520. 


Grifith  V.  &miL  151 

tion  with  them,  provided  no  fraud  be  practised  upon  the  public, 
by  falsely  representing  them  to  be  of  the  manufacture  of 
another;  and  third,  that  special  damage  need  not  be  proved, 
if  such  a  firaud  is  practised,  no  matter  what  the  relative  quality 
of  the  articles  may  be;  although,  in  respect  to  this  latter  point, 
we  have  seen  there  is  a  slight  difference  of  opinion.  It  is  also 
clear,  that  the  public  must  be  deceived  before  the  action  can  be 
sustained. 
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1 .  A  wife  cannot  treat  her  marriage  as  a  noUity  in  an  action  commenced  against 
her  husband  in  fact,  althoogb  she  alleges  (in  her  affidavit  of  cause  of  action,) 
fiicts  which,  if  true,  render  the  marriage  with  him  Toid.  She  most  first  establish 
the  nullity  of  the  marriage,  by  a  judicial  proceeding  instituted  for  the  purpose. 

This  case  came  up  on  a  rule  to  show  cause  of  action.  The 
defendant  had  been  arrested  at  the  suit  of  the  plaintiff,  who  al- 
leged that  she  had  been  married  to  him  a  short  time  before,  he 
representing  himself  as  a  single  man; — ^that  she  was  then  pos- 
sessed of  a  considerable  sum  of  money,  and  other  personal 
property ; — ^that  shortly  after  her  marriage,  defendant  had  ob- 
tained possession  of  her  goods,  spent  her  money,  and  turned 
her  out  of  doors,  and  refused  to  dehver  her  clothes,  &c.;  and 
that  she  was  informed  and  believed  that  he  had  another  wife 
living.  The  action  was  brought  to  recover  the  goods  which  he 
had  thus  fraudulently  obtained  from  her,  and  unjustly  detained, 

B.  P.  Brawn  Esq.,  and  J.  Hancock,  Esq.,  for  the  rule. 
E.  D.  Ingraham  Esq.,  contra. 

By  Judos  Jones: 

By  the  common  law  a  second  or  subsequent  marriage  during 
the  subsistence  of  a  former  marriage,  is  a  mere  nullity.  But 
the  temporal  courts  of  England  anciently  did  not  interfere  to 
punish  such  a  violation  of  the  marriage  vow.  They  left  it  to 
the  corrective  of  ecclesiastical  censure. 
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The  law  appears  to  have  been  ancientl7  much  the  same  in 
Scotland.  Previously  to  a  statute  of  that  country  enacted  in 
1561,  the  offence  of  bigamy  seems  chiefly  to  have  been  consi** 
dered  in  a  religious  view,  as  a  sort  of  perjury,  or  violation  of 
the  sacrament  (for  so  it  is  considered  in  the  canon  law,)  and 
solemn  vow  or  oath  which  was  used  in  contracting  marriage; 
and  accordingly  it  was  punished  in  faro  ecclesicLStico  only,  and 
as  a  kind  of  perjury ,i 

The  Stat.  21  Jac.  1,  c.  11,  passed  in  1604,  made  bigamy  a 
felony,  and  as  such  triable  of  course  by  the  courts  of  common 
*  law. 

By  an  act  of  Assembly  of  this  commonwealth,  passed  in 
1705,  it  was  provided,  that  whosoever  shall  be  convicted  of 
having  two  wives  or  two  husbands,  at  one  and  the  same  time, 
shall  be  whipped,  and  suifer  imprisonment  during  life;  and  the 
second  marriage  shall  be  void. 

By  another  act  of  Assembly  (13th  March,  1815,)  concerning 
divorces,  it  is  provided,  that  when  a  marriage  shall  be  contracted 
and  celebrated  between  any  two  persons,  and  it  shall  be  judged 
in  the  manner  hereinafter protndedythsX  either  hath  knowingly 
entered  into  a  second  marriage,  in  violation  of  a  previous  vow 
he  or  she  made  to  a  former  husband  or  wife,  whose  marriage  is 
still  subsisting,  it  shall  be  lawful  for  the  innocent  person  to  ob- 
tain a  divorce  from  the  bond  of  matrimony.  The  act  then  pro- 
vides a  course  of  proceeding,  commencing  by  subpcena,  and 
gives  jurisdiction  to  the  courts  of  common  pleas  to  determine 
the  facts  and  decree  a  divorce. 

It  is  important  to  add,  that  the  fifth  section  of  this  act,  after 
declaring  all  marriages  within  the  degrees  of  consanguinity 
or  affinity,  according  to  the  table  established  by  law,  void  to  all 
intents  and  purposes,  proceeds  to  empower  the  courts  of  com- 
mon pleas  to  grant  divorces  from  the  bond  of  matrimony  in 
such  cases. 

As  the  canon  law  is  not  a  part  of  the  common  law  of  this 
state,  the  first  of  these  acts  was  necessary,  not  only  to  make 
bigamy  an  offence  cognizable  by  the  courts  of  common  law,  but 
to  make  void  the  second  marriage. 

The  act  of  1315  makes  the  fact  a  ground  of  divorce  from  the 

*  8  Hume'i  Crlm.  Law,  315-16. 
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bond  of  matrimony;  and  the  question  is,  whether  the  plaintiff 
in  this  case,  who  complains  of  a  cruel  and  criminal  deceit  prac- 
tised on  her,  can  consider  herself  a,  feme  sole,  and  a  stranger  to 
the  defendant,  on  the  assumption  of  the  absolute  nullity  of  the 
marriage;  or  whether  she  must  not  first  obtain  a  divorce  a  vin 
culo  matrimonii,  under  the  act  of  1815;  or  proceed  to  a  con- 
viction of  the  defendant  of  the  crime  of  bigamy,  under  the  act 
of  1705. 

.  The  object  of  this  action  is  to  recover  the  value  of  the  goods 
which  belonged  to  her  before  the  supposed  marriage,  of  which 
the  defendant'  took  possession  in  virtue  of  real  or  pretended 
marital  rights;  and  the  same  question  may  be  raised  in  an  action 
between  persons  de  facto  husband  and  wife,  whose  marriage, 
nevertheless,  may  be  void  by  the  act  of  1705,  against  incest,  in 
the  fifth  section  of  the  act  concerning  divorces. 

Without  doubt  the  validity  of  a  marriage  may  be  questioned 
in  this  court,  in  some  cases — as  upon  the  plea  of  ne  ungues 
accouple  en  loyale  matrimonies  put  in  by  the  heir  in  an  action 
of  dower;  and  although  in  England  the  question  would  be 
tried  by  the  certificate  of  the  bishop,^  yet,  in  this  state,  it  would 
be  submitted  to  a  jury. 

The  question,  therefore,  is  not  whether  the  court  has  power 
to  try  an  issue  upon  the  fact,  where  the  marriage  or  the  lawful- 
ness of  it  is  called  in  question,  by  way  of  plea,  by  a  person  not 
party  to  it,  but  whether  the  plaintiff  (between  whom  and  the 
defendant  a  marriage  in  form,  and  for  aught  we  can  judicially 
know,  binding  in  law,  subsists,)  can  treat  it  as  a  nullity  for  the 
purpose  of  commencing  an  action,  and  sue  her  husband  in  fact, 
as  though  she  were  sole? 

We  have  no  doubt  that  she  cannot  do  so.  If  the  action  is 
allowed  to  proceed,  the  defendant,  for  aught  we  know,  may 
prevail  upon  an  issue  turning,  as  it  must,  if  the  affidavit  be 
true,  on  tile  fact  of  a  lawful  marriage;  and  if  he  should,  he 
could  have  no  judgment  against  her,  nor  any  execution,  nor 
other  process,  for  his  costs.  She  must  first  estabUsh  the  nullity 
of  her  marriage  with  the  defendant,  by  a  judicial  proceeding, 
instituted  for  the  purpose,  before  she  can  get  a  footing  in  court 
against  this  defendant.  This  rule  must,  therefore,  be  made 
absolute. 

>  9  Wflf .  199. 
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COMMONWEALTH  TO  USE  &C.9  f^.  PETERSON  ET  AL. 

[Se^Minber  Term,  1843. 

1.  A  power  of  attorney,  under  which  ooaniel  appear  in  thii  court,  must  be  ex- 
ecuted in  accordance  with  the  Uxforu 

Mr,  Hirst y  fox  the  defendants,  obtained  a  rule  upon  the  plain- 
tiflf 's  counsel,  to  file  his  warrant  of  attorney.  Whereupon,  Mr. 
E.  Ingersoll  oflFered  to  file  a  warrant,  duly  executed  by  a  per- 
son  who  claimed  to  be  the  attorney  in  fact  of  the  plaintiff,  by 
virtue  of  a  paper,  certified  by  a  notary  public,  in  New  Orleans, 
to  be  a  copy  of  an  original  power  of  attorney  taken  before 
him,  and  remaining  in  his  hands.  By  the  code  of  Louisiana  a 
notary  retains  the  original  and  gires  the  parties  a  copy. 
The  court  were  of  opinion  that  the  warrant  of  attorney  was 

.  insufficient;  and  said,  ttiat  the  power  of  attorney,  although  ex- 
ecuted in  accordance  with  the  laws  of  Louisiana,  could  not  be 

.  recognised  here — ^the  laws  of  Pennsylvania  requiring  a  differ- 
ent form  of  execution,  and  the  production  of  the  original. 
Time  was  allowed  the  plaintiff's  counsel  to  commimicate  with 
his  client  at  New  Orleans. 


MILES  V.  HTJBEB.      WINEBRENEB  V,  HUBfiB. 

[December  Term,  1843. 

1.  The  sheriff  cannot  charge  the  expense  of  arranging  goods  for  salci  although 
with  a  view  of  making  them  bring  a  better  price. 

This  was  an  appeal  from  a  taxation  by  the  prothonotary,  of 
costs  upon  a  fi.  fa.  which  had  been  executed  by  levy  and  sale 
of  personal  property.  The  prothonotary  had  disallowed  the 
expenses  charged  by  the  sheriff  for  arranging  the  goods  for 
sale,  and  also  the  watchman's  charge.  From  this  taxation  the 
sheriff  appealed;  and  Mr,  C,  Fallon  contended  that  these  items 
were  not  costs,  but  necessary  expenses  incurred  in  order  to 
make  the  goods  sell  to  better  advantage,  and  for  the  plaintiff's 
benefit — and  were  not  referred  to  the  prothonotary  for  taxation 
as  costs.     H,  M^Ilvaine  Esq.j  contra. 

The  court  said,  the  defendant  was  the  party  interested,  and 
any  money  so  appropriated  by  the  sheriff  would  be  his  loss- 
dismissed  the  appeal,  and  the  taxation  was  confirmed. 
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IN  THE  COMMON  PLEAS  OF  LUZERNE  COUNTY. 

[Noyember  Term,  1843. 
J.  JV:  Conyngham,  Pretident  Judge. 

TV    THE     MATTER     OF     THE    ELECTION    OF    P&OTHONOTABY    OF 
LUZERNE    COUNTY. 

1.  Under  the  act  of  2d  July,  1839,  requiring  that  each  ticket  voted  fi>r  at  an  elec- 
tion, "  shall  deaignate,  on  the  outside,  the  office  or  offices,  and  on  the  inside  the 
name  of  the  person  voted  for  to  fill  such  office  or  offices,*'  it  was  held,^that  a 
Ueket  having  the  name  of  the  candidate  on  the  inside,  and  on  the  outside  the 
words,  **  prothonotary  and  clerk  of  the  several  courts  of  Luieme  county,"  con- 
tained a  sufficient  designation  for  the  office  of  **  prothonotary  of  the  court  of 
common  pleas  and  clerk  of  the  courts  of  quarter  sessions,  oyer  and  terminer,  and 
orphans'  court  of  the  county  of  Luzerne,"  the  said  offices  being  filled  by  one  per- 
son; and  the  candidate  so  voted  for,  having  received  a  majority  of  the  votes,  was 
declared  duly  elected  to  the  said  offices. 

2.  The  meaning  of  the  word  de9%gnaie^  as  used  in  the  7th  section  of  the  act  of  2d 
July,  1839,  is  that  the  voter  shall  indicate,  or  point  out  on  the  outside  of  his 
ticket,  by  something  known  or  determinate,  the  offices  for  which  he  intends  to 
vole. 

This  case  came  up  on  a  petition  to  set  aside  the  election  of 
Dr.  Bedford  to  the  office  of  prothonotary,  &c.,  of  Luzerne  county. 
The  facts  of  the  case  and  the  grounds  of  objection  to  the  legality 
of  his  election,  fully  appear  in  the  opinion,  which  was  delivered 
by  CoNTNOHAM,  president,  as  follows: 

Andrew  Bedford  is  returned  by  the  judges  of  the  late  general 
election,  as  having  received  1909  votes  for  the  office  of  ^pro- 
thonotary, clerk  of  the  court  of  quarter  sessions,  oyer  and  ter- 
miner and  orphans'  court,  being  a  majority  of  the  votes  given^ 
and  therefore  duly  elected;  but  to  this  election  objections  have 
been  duly  filed,  under  oath,  by  upwards  of  thirty  electors,  upon 
thejground  of  the  illegal  allowance  of  votes;  and  this  court, 
under  the  5th  section  of  the  act  of  2d  July,  1839,  are  now  in 
judging  of  said  election,  ^<to  proceed  upon  the  merits  thereof  and 
determine  finally  concerning  the  same  according  to  the  laws  of 
this  commonwealth.'^ 

The  objections,  although  set  forth  in  the  petition  in  the  shape 
of  several  distinct  propositions,  yet  all  depend  iqpon  one  question 
— ^the  legality  of  the  title  or  heading  of  the  ticket  voted  for  Or. 
Bedford.  It  is  agreed  that  the  following  is  a  copy  of  such  title : 
'^prothonotary  and  clerk  of  the  several  courtsof  lAzeme  county ;'' 

VOL.  III. NO.  IV.  14 
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And  it  is  further  agreed  that  the  ticket  voted  for  Elias  Ho3rt  and 
John  Johnson,  the  other  candidates  for  the  same  office,  were 
entitled:  <<For  prothonotary,  clerks  of  the  court  of  oyer  and 
terminer,  general  sessions,  and  orphans^  court'^ 

To  understand  these  objections,  or  rather  the  question  upon 
which  they  depend,  it  is  necessary  to  refer  to  the  constitution  of 
the  state,  and  the  acts  of  Assembly  relating  to  such  elections. 

In  the  3d  section  of  art.  6  of  the  constitution,  we  find  this 
provision,  that  ^^prothonotaries  of  the  supreme  court  shall  be 
appointed  by  the  said  court  for  the  term  of  three  years,  if  they 
so  long  behave  themselves  well.  Prothonotaries  and  clerks  of 
the  several  other  courts,  recorders  of  deeds  and  registers  of  wills, 
shall  at  the  time  and  place  of  election  of  representatives,  be 
chosen  by  the  qualified  electors,  &c."  <<The  legislature  shall 
provide  by  law  the  number  of  persons  in  each  county  who 
shall  hold  said  offices,  and  how  many  and  which  of  said  offices 
shall  be  held  by  one  person,  &c." 

To  carry  into  efiect  this  portion  of  the  constitution,  the  legis- 
lature upon  the  2d  of  July,  1839,  passed  an  act  which,  among 
other  things  provides  in  the  first  clause  of  the  1st  section,  that 
the  qualified  electors,  &c«,  shall  vote  for  prothonotaries,  clerks 
of  the  several  courts^  recorders  of  deeds  and  registers  of  wills, 
for  each  county  respectively,  as  foHows;"  and  then  after  dis- 
posing of  other  counties,  proceeds  thus,  in  the  32d  clause  of 
same  law — <nhe  qualified  electors  of  the  county  of  Luzerne 
shall  ^lect  one  person  to  fill  the  office  of  prothonotary,  clerk  of 
the  courts  of  quarter  sessions,  oyer  and  terminer  and  orphans' 
court"  Other  sections  of  the  same  act  direct  the  manner  of 
holding  such  elections,  &c.;  and  finally  the  7th  section  provides 
that  ^separate  tickets  shall  be  voted  for  each  officer,  or  when 
there  are  more  than  one  office  to  be  held  by  one  person,  for  the 
offices  under  the  act;  and  each  ticket  shall  designate,  on  the 
outside,  the  office  or  offices,  and  on  the  inside  the  name  of  the 
person  voted  for  to  fill  such  office  or  offices." 

It  is  not  disputed  that  the  late  general  election  was  duly 
advertised  and  holden;  and  it  is  also  admitted  that  if  the  votes 
now  claimed  by  Dr.  Bedford  were  legally  appropriated  by  the 
judges  in  their  counting  and  return  to  the  proper  offices,  then 
that  Dr.  B.  did  receive  a  clear  legal  majority  of  the  votes  for 
such 'Offices,  and  is  entitled  to  hold  them.     It  is  contended, 
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however,  that  under  the  law  as  above  quoted  by  us,  all  these 
votes  assigned  to  Dr.  B.  are  illegal,  because  on  the  mitride  of 
the  ticket  all  the  office^  voted  for  were  not  particularly  and  by 
name  designated,  though  on  the  inside  the  name  of  the  person 
was  correct. 

It  would  seem  that  the  legislature  do  not,  in  so  many  words, 
require  the  offices  on  the  outside  to  be  designated  by  name,  as 
in  relation  to  the  person  to  be  voted  for;  they  require  his  name 
to  be  on  the  inside:  the  ticket  is  simply  to  designate  the  offices 
on  the  outside.  What  is  the  meaning  of  the  term  << designate?'' 
By  the  dictionary,  we  learn  that  it  means  «to  show  or  point 
out,  to  indicate  by  description  or  by  something  known  or  deter- 
minate;" taking  this  meaning,  let  us  apply  it  to  the  case  before 
us.  At  an  election,  duly  advertised  to  receive  votes  to  fill 
expected  vacancies  in  certain  offices,  to  wit:  prothonotary,  clerk 
of  the  quarter  sessions,  oyer  and  terminer,  and  orphans'  court 
of  Luzerne  county,  being  all  the  by  law  recognised  clerkships 
in  ail  or  any  court  in  such  county,  (the  act  of  Assembly  con- 
trolling  such  election,  providing  that  to  supply  these  several 
vacancies,  each  voter  should  vote  but  one  ticket,  containing  the 
name  of  one  individual  within,  and  on  the  outside  designating 
the  offices  intended  to  be  Voted  for,  thus  requiring  that  a  vote 
to  be  gi7en  for  one  of  the  offices  must,  to  be  available,  be  given 
for  all,)  a  voter  hands  to  the  inspector  a  ticket,  having  the  name 
of  Andrew  Bedford  within,  and  on  the  outside  the  words  <<  pro- 
thonotary" (admitted  to  be  sufficiently  definite,)  <<and  clerk  of 
the  several  courts  of  Luzerne  county,"  comprehending  the  other 
offices  necessarily  to  be  voted  for  in  connexion  with  the  former 
o&c^  and  only  these;  does  not  such  voter  indicate,  or  point  out 
by  something  known  or  determinate,  the  offices  for  which  he 
intends  to  vote?  Who  could  be  deceived  by  this  ticket,  or  how 
could  there  be  any  mistake  or  misconception?  General  terms, 
it  is  true,  are  used;  but  as  by  them,  each  court  having  a  clerk- 
ship was  included,  (and  so  by  law  should  have  been  included,) 
it  would  be  to  all  reasonable  certainty,  as  complete  a  designa-* 
tion  of  the  offices,  as  if  the  name  of  each  court  had  been  par- 
ticularly given.  It  would  seem  to  the  court  only  necessary  to 
state  this  proposition  to  have  it  fully  understood; — ^language  or 
argument  could  not  make  it  clearer.  The  intention  of  the  legis^ 
lators  of  1839,  was  not  to  take  away  the  rights  of  their  coa^ 
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fltituents  by  technical  niceties  and  subtleties,  but  to  protect  them 
by  legislation,  subject  to  fair  and  reasonable  construction.  If, 
as  in  some  of  the  counties  of  this  commonwealth,  the  clerkships 
of  the  court  had  been  divided  among  two  or  more  individuals, 
a  description  of  such  general  terms  might  be  considered  so  vague, 
as  not  to  point  out  the  respective  offices  with  certainty,  and 
such  an  objection  might  perhaps  prevail :  but  Luzerae  county, 
as  already  stated,  is  differently  situated. 

The  construction  now  adopted  is  strengthened  by  the  con- 
sideration of  the  language  used  in  the  section  of  the  constitution 
above  quoted,  and  the  consequent  action  of  the  Assembly  thereon. 
After  disposing  of  the  office  of  the  supreme  court,  the  constitution 
states,  "the  prothonotary  and  clerks  cfthe  several  courts^  shall 
be  elected  &c.,"  and  also  that  the  legislature  shall  decide  "how 
many  and  which  of  said  offices  shall  be  held  by  one  person." 
Now  the  legislature  of  1839  had  no  difficulty  in  understanding 
that  the  general  words  first  quoted,  designated  all  the  courts  of 
the  commonwealth  having  clerks,  except  the  supreme  court, 
and  therefore  passed  the  act  using  in  the  1st  clause  the  same 
words,  and  then  specifying  what  offices  in  each  county  covered 
by  such  general  words,  should  be  held  by  one  or  more  persons. 
Surely  it  cannot  be  an  unfair  argument  to  contend  that  if  an 
humble  voter,  in  order  to  designate  certain  offices,  uses  similar 
language  to  that  employed  in  the  constitution  for  the  same 
purpose,  and  Which  to  the  legislature  was  perfectiy  clear,  it  is 
the  duty  of  a  court  in  judging  ^of  the  merits!'^  of  an  election, 
to  allow  such  a  vote,  and  not  cast  it  aside  upon  the  showing  of 
his  following  so  high  an  example.  If  the  constitution  did 
indicate  to  the  legislature  the  offices^  about  which  they  were 
called  upon  to  legislate,  we  cannot  see  why  the  designation  on 
the  outside  of  the  tickets,  in  the  present  case,  does  not  with 
equal  clearness,  indicate  to  the  court  at  this  time  the  offices  for 
which  the  votes  were  intended. 

The  titles  or  heading  of  the  tickets  given  for  Messrs.  Hoyt 
and  Johnson,  the  other  candidates  for  the  offices  now  in  eonten- 
tion,  considering  the  misnomer  of  the  court  of  quarter  sessions 
and  the  absence  of  the  name  of  the  county,  it  may  well  be  said 
are  at  least  as  indefiuite  and  uncertain,  if  not  more  so,  than 
those  giv^i  for  Dr.  Bedford;  but  we  do  not  mean  to  decide,  that 
if  either  of  them  had  had  a  majority  of  votes,  the  electkm  coold 
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hare  been  availably  contested.  A  reasonable  rule  is  to  be  adopt- 
ed in  the  construction  of  the  act  of  Assembly;  and  the  vacancies 
being  in  Luzerne  county,  with  the  votes  there  given  under  a 
description  generally  correct,  their  tickets  could  be  properly 
counted. 

We  have  already  said  that  the  words  of  the  act  are  to  receive 
a  reasonable  construction.'  It  is  evident  that  in  the  use  of  the 
word  designate,  any  clear  description  of  the  offices,  about  which 
there  could  be  no  mistake  or  misapprehension,  would  be  suffi- 
cient, and  we  cannot  see  how  there  could  be  any*  in  the  present 
case.  If  we  were  now  to  adopt  the  strict  rule  asked  for  on  the 
part  of  the  objectors,  that  the  vote  must  be  judged  of  by  the  title 
alone  and  by  reference  to  nothing  extrinsic,  we  do  not  hesitate 
to  say,  that  the  election  of  each  successful  candidate  for  office, 
voted  for  at  the  late  election  in  this  county  and  probably  through- 
out the  state,  might  be  set  aside.  We  have  before  us  the  tickets 
of  both  parties  headed  simply  <<  canal  commissioners :''  if  confined 
to  the  words  on  the  tickets  as  to  the  name  of  office,  we  should  be 
at  a  loss  to  know  where  to  apply  such  votes,  and  yet  when  we 
know  that  canal  commissioners  of  the  State  of  Pennsylvania 
were  to  be  voted  for  at  the  election,  we  can  have  no  doubt 
about  their  application. 

Again:  Messrs.  Bidlack  and  Willets  were  both  voted  for  by 
tickets  headed,  "for  congress,*'  or  "congress,"  and -Messrs. 
Merrifield  and  Butler  by  tickets  headed  "for  assembly;'*  yet 
the  congress  of  the  United  States  is  composed  of  senators  and  a 
house  of  representatives,  and  the  assembly  of  Pennsylvania  is 
also  composed  of  a  senate  and  house  of  representatives;  still  no 
one  has  any  difficulty  in  knowing  and  understanding  from  the 
tickets  and  the  uniform  mode  in  which  such  tickets  have  always 
been  entitled,  that  Mr.  Bidlack  is  elected  a  member  of  the  house 
of  representatives  of  the  United  States,  and  Messrs.  Merrifield 
and  Butler  members  of  the  house  of  representatives  of  Penn- 
sylvania, though  in  neither  case  the  pame  of  the  office  is 
correctly  used.  The  other  tickets  were  headed  respectively 
"commissioner,'*  "treasurer,"  "auditor,"  and  yet  the  judges  of 
the  election,  unqiiestionably  with  correctness,  returned  the  votes 
as  given  for  county  commissioner,  coujity  treasurer,  and  county 
auditor  of  this  county. 

The  court  therefore  in  the  present  case,  think  that  the  Votes 
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complained  of  were  properly  allowed  to  Andrew  Bedford,  and 
that  the  judges  of  the  election  were  correct  in  stating  that  they 
were  given  for  the  several  offices  mentioned  in  the  return;  and 
do  disoniss  the  complaint,  and  decree  therefom  that  Andrew 
Bedford,  at  the  late  general  election,  was  duly  elected  prothon- 
otary  of  the  court  of  common  pleas  and  clerk  of  the  courts  of 
quarter  sessions,  oyer  and  terminer,  and  orphans'  court  of  the 
county  of  Luzerne,  and  further  order  that  the  prothonotary 
certify  this  decree  to  the  governor  of  this  commonwealth. 

For  the  petition,  Morris  and  Coilins,  Esqrs. 
Contra,  M^CUntock  and  H,  B.  Wright y  Esqrs. 
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IN  THE  COMMON  PLEAS  OF  CLINTON  COUNTY. 

[December  Term,  1843. 
Before  Judge  Woodward. 

l»  THE  MATTER  OF  THE    ELECTION   OP   PROTHONOTABT  IN  CLIN- 
TON   COUNTY. 

1.  If  a  ticket  polled  at  an  election,  refer  the  election  officers  to  the  law  requiring 
and  regrulating'  the  election,  by  something  known  and  determinate  and  with  rea- 
•  sonable  certainty,  the  deaignation  on  the  ticket,  though  not  full,  most  be  con- 
strued  conformably  with  the  law. 

3.  Where  several  county  officers  arc  united  in  one,  although  the  designation  on  the 
outside  of  the  ticket  does  not  enumerate  the  several  offices,  it  is  sufficient  if  it 
contain  enough  to  refer  the  officers  of  the  election,  with  convenient  certainty,  to 
the  enumeration  contained  in  the  act  of  2d  July,  1839. 

3.  In  the  county  of  Clinton,  the  offices  of  the  ptothonotary  of  the  court  of  common 
pleas,  clerk  of  the  court  of  oyer  and  terminer,  orphans*  court,  and  court  of  quarter 
sessions,  register  of  wills  and  recorder  of  deeds,  are  filled  by  one  person.  Tickets 
wete  polled  at  the  election  in  October,  1843,  ooaUiining  in  the  inside  the  name 
of  the  person  voted  for,  and  on  the  outside  the  words,  **  prothonotary,  register, 
recorder,  &c."  Held,  that  the  tickets  designated  sufficiently  all  the  other  offices, 
within  the  meaning  of  the  act  of  2d  July,  1839,  and  the  person  voted  for  having 
received  a  majority  of  votes,  was  declared  duly  elected. 

The.  facts  of  the  case  appear  in  the  opinion  of  the  court,  deli- 
vered by  Judge  Wooward  as  follows: 

Under  the  constitution  of  1790  the  governor  appointed  pro- 
thonotaries  of  the  courts  of  comn^on  pleas,  clerks  of  the  courts 
of  oyer  and  terminer  arid  general  jail  delivery,  orphans'  court 
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and  court  of  quarter  sessions  of  the  peace,  and  register  of  wills 
and  recorder  of  deeds  in  the  several  counties  of  the  common- 
wealth.  The  amended  constitution  of  1838  took  the  appoint* 
ment  of  these  ^oers  out  of  the  hands  of  the  executive,  and 
made  them  elective  by  the  people,  and  enjoined  the  first  legis- 
lature under  the  new  constitution  to  <<  provide  by  law  the  number 
of  persons  in  each  county  who  shall  hold  said  ojQices^  and  how 
many  and  which  of  said  o£Sces  shall  be  held  by  one  person.'' 
In  pursuance  of  this  constitutional  injunction,  the  legislature  on 
the  i^d  day  of  July,  1839,  passed  an  act  of  Assembly  providing 
for  the  election  of  one  or  more  persons  to  fill  these  offices  in  the 
several  counties.  Clinton  county,  not  then  organized,  is  not 
mentioned  in  this  act,  but  the  next  year,  on  the  14th  day  of 
April,  1840,  they  enacted  that  the  qualified  electors  of  the  county 
of  Clinton  should  elect  one  person  to  fill  all  of  the  above  named 
ofiices;  and  at  the  general  election  in  October,  1840,  Philip 
Krebs  was  elected  to  fill  these  offices  for  three  years  under  this 
law.  The  second  election  occurred  in  October  of  the  present 
year,  and  the  judges  of  the  election  made  returns  from  the  seve- 
ral townships  of  the  county,  and  having  met  and  examined 
them,  all  certified  that  <<for  the  office  of  prothonotary,  register 
and  recorder,  clerk  of  the  orphans'  court,  quarter  sessions  and 
oyer  and  terminer,"  William  Fearon  Jr.  had  823  votes,  and 
Philip  Krebs  had  634,  and  that  the  said  William  Fearon  Jr. 
was  duly  elected. 

By  the  5th  section  of  the  act  of  2d  July,  1839,  already  referred 
to,  this  return  is  subject  to  the  <<  inquiry,  determination  and 
judgment  of  this  court  upon  complaint  in  writing,  of  thirty  or 
nH>re  of  the  quaUfied  electors  of  the  county,  of  undue  eUctian 
or  return  of  any  such  oMcer,  and  the  said  court  shall,  in  judging 
concerning  such  election^  proceed  upon  the  merits  thereof,  and 
shall  determine,. finally,  concerning  the  same,  according  to  the 
laws  of  this  commonwealth.''  Thirty  five  qualified  electors  of 
the  county  of  Clinton  have  complained  to  us  in  writing,  that  the 
election  and  the  return  of  William  Fearon  Jr.  for  the  offices  in 
question  were  undue,  in  <<that  the  tickets  polled  for  William 
Fearon  Jr.  were  only  for  prothonotary,  register,  recorder,  &c., 
and  not  for  prothonotary,  clerk  of  the  court  of  oyer  and  terminer, 
general  quarter  sessions,  and  orphans'  court,  register  of  wills 
and  recorder  of  deeds,  as  required  by  law."    It  is  admitted  that 
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all  the  tickets  polled  for  William  Fearon  Jr.  were  designated  on 
the  outside  as  follows:  ^'prothonotary,  register,  recorder  &c./' 
and  that  all  the  tickets  polled  for  Philip  Krebs,  were  designated 
as  follows:  "prothonotary,  register,  recorder,  clerk  of  orphans' 
court,  quarter  sessions  and  oyer  and  terminelr.^' 

Inasmuch  as  the  election  was  properly  conducted,  and  no 
other  irregularity  is  complained  of  than  the  imperfect  designa- 
tion of  Mr.  Fearon's  tickets,  the  single  question  presented  for 
our  decision,  is  whether  that  designation  made  the  election  or 
the  return  of  the  judges  who  conducted  it,  ^^undtte^'  within  the 
meaning  of  the  5th  section  of  the  act  of  2d  July,  1839. 

The  substance  of  the  argument  is,  that  the  offices  which  are 
the  object  of  this  contest,  have  acquired  from  our  constitution 
and  laws,  and  from  executive  commissions,  certain  names,  styles 
and  titles  by  which  alone  they  can  be  certainly  known,  and  that 
as  these  were  not  used  to  designate  Mr.  Fearon's  tickets,  the 
election  officers  had  no  right  to  infer  that  he  was  elected  to  the 
offices  in  question,  and  that  this  court  on  principles  of  law  cannot 
so  infer. 

It  is  apparent  that  neither  the  tickets  of  Mr.  Fearon  or  Mr. 
Krebs  bore  the  full  and  exact  titlea  of  the  offices  at  which  they 
were  both  aiming;  but  it  is  claimed  on  the  part  of  Mr.  Krebs 
(and  Mr.  Fearon  is  not  in  a  condition  to  dispute  the  claim),  that 
his  tickets  do  substantially  and  sufficiently  indicate  the  offices 
sought  for.  It  is  necessary  to  bear  constantly  in  mind  that  the 
heading  of  the  tickets  does  not  create  the  office  or  bestow  it  on 
the  man  of  the  people's  choice.  The  constitution  and  the  laws 
have  established  these  offices  and  have  vested  them  in  such 
individuals  as  the  people  from  time  to  time  shall  select.  The 
virtue  of  a  ticket  is  in  the  name  it  bears.  The  style  and  title  of 
it  are  useful  only  to  direct  the  persons  who  conduct  the  election, 
where  to  apply  the  name  it  bears.  Accordingly  the  7th  section 
of  the  act  of  1839,  under  which  this  election  was  held,  and  the 
present  contest  is  bein^  waged,  enacts,  that  <<each  ticket  shall 
designate  on  the  outside,  the  office  or  offices,  and  on  the  inside 
the  name  of  the  person  voted  for  to  fill  such  office  or  offices." 
Judge  Conyngham  in  his  very  able  opinion  recently  delivered 
in  the  case  of  Dr.  Bedford  in  Luzerne  county,  and  which  has 
been  freely' used  on  both  sides  in  the  argument  of  the  case  before 
OS,  adopted  from  the  dictionary  the  meaning  of  this  word  ^^desig- 
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nate'^  as  follows:  Tp  show  or  point  out,  to  indicate  by  descrip- 
tion or  by  something  known  or  determinate.  We  adopt  it 
also,  and  proceed  to  say  that  the  legislature  intended  that  each 
Toter  when  he  deliyered  his  ticket  to  the  inq)ector  of  the  election, 
Aonid  place  on  the  outside  of  it  such  words  of  definition  or 
reference,  as  would  leave  no  reasonable  doubt  in  the  mind  of 
the  inspector  as  to  the  disposition  he  was  to  make  of  the  ticket. 
And  this  Sb  all  that  a  designation  can  do.  It  has  no  legal  eflkacy 
in  conferring  the  office.  The  candidate  in  the  majority  does  not 
hold  his  office  by  virtue  of  the  outside  inscription  upon  his  ticket 
It  is  no  part  of  his  title.  He  holds  the  office  first,  because  it 
was  established  by  law, — next,  because  by  law  the  electors 
were  authorized  to  confer  it  on  whom  they  pleased,  and  finally 
because  a  majority  of  the  electors  have  manifested  their  prefer- 
ence that  he  should  fill  the  office  so  established  by  law  and 
placed  at  their  disposal.  In  no  part  of  the  process  must  the  law 
of  the  office  be  lost  sight  o£  Only  by  reference  to  the  law,  do 
we  know  what  offices  are  established — ^what  ones  of  those  that 
are  established  are  subject  to  the  popular  will,  and  how  many 
of  these  ate  to  be  filled  by  the  individual  about  to  be  voted  for. 
The  offices  in  question  were  not  formerly  the  subject  of  suffrage 
—now  they  are.  In  some  counties  they  are  distributed  among 
six  individuals — ^in  some  among  five — ^in  some  among  four — ^in 
some  among  three — ^in  some  among  two — and  in  some,  including 
Clinton,  they  are  all  united  in  one  man.  These  vsirieties  are 
the  result  of  positive  public  enactments,  and  every  man  who 
votes  is  to  take  notice  of  the  provisions  of  these  enactments,  and 
b  to  exercise  his  right  of  suffirage  in  accordance  with  them.  In 
this  county,  where  these  six  offices  are  by  law  united  in  one 
man,  he  is  to  vote  them  all  to  the  candidate  of  his  choice  by  a 
single  stroke;  and  he  must  put  upon  his  ticket  such  a  designation 
as  will  reasonably  inform  tbe  officers  in  .charge  of  the  election, 
whom  he  wants  to  fill  these  six  offices.  But  they  know  the 
law  which  has  associated  these  six  offices,  and  it  is  not  necessary 
that  the  voter  should  write  out  for  their  guidance,  the  exact 
legal  title  and  description  of  the  several  offices.  He  must  desig* 
nate;  but  to  designate  is  to  indicate  by  description  or  by  some- 
thing known  and  determinate.  There  is  the  law,  ^knoum 
and  determinate^''  and  whatever  would  with  reasonable  cer- 
tainty reli»  the  election  officers  to  that  law  which  unites  these 
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several  offices,  would  be  a  sufficient  designation.  Id  cerium 
est  good  cerium  reddi  poiesi.  Although  the  designation  on  the 
tickets  does  not  enumerate  the  several  offices,  it  is  sufficient  if  it 
contain  enough  to  refer  the  officers  of  election,  with  convenient 
certainty,  to  the  eniuneration  contained  in  the  act  of  Assembly 
which  imites  the  offices  and  authorizes  the  election.  Did  the 
tickets  of  Mr.  Fearon  contain  a  designation  within  this  rule? 
Three  offices  of  six  are  mentioned,  the  first  being  the  same  which 
is  first  mentioned  in  the  act  of  Assembly,  and  then  the  particle, 
&c.,  is  added.  Does  not  this  &c.  imply  the  other  three  of  the 
six  offices  which  have  been  joined  together  by  public  law?  If 
it  does  not,  what  does  it  mean?  If  a  statute  specified  these  six 
offices,  and  afterward  spoke  of  the  offices  of  prothonotary,  &c., 
established  rules  of  construction  would  require  us  to  intend  the 
other  five  specified  offices.  So  it  would  be  in  a  deed  or  will^ 
where  several  substantial  things  were  once  enumerated,  and 
afterward  referred  to  by  expressing  one  or  more  of  them,  and 
adding  &c.  for  the  rest  Why  should  not  this  particle  of  our 
language  have  the  same  legal  effect  when  used^in  an  expression 
of  the  popular  voice,  that  we  give  to  it  in  a  statute,  a  deed,  or 
will?  No  sufficient  reason  has  been  assigned,  and  none  can  be 
imagined.  The  act  of  Assembly  invites  the  citizen  to  vote  for 
one  man  to  fill  six  specified  and  enumerated  offices;  and  as  there 
are  other  officers  to  be  voted  for  at  the  scune  election,  it  com- 
mands the  voter  to  so  designate  the  ticket  he  intends  to  apply 
to  these  six  offices,  as  will  enable  the  inspector  and  judge  of  the 
election  to  make  the  application  to  them  and  not  elsewhere. 
The  voter  comes  forward  under  that  act  and  on  the  ticket 
intended  for  these  six  offices  he  mentions  three  of  them,  and 
adds,  &c. 

With  the  law  before  him,  would  any  man  err  in  disposing  of 
that  ticket?  We  think  not,  and  if  not,  then  it  was  a  sufficient 
designation.  It  is  true  that  if  the  heading  of  Mr.  Fearon's 
tickets  is  looked  at  only,  and  construed  irrespective  of  the  act  of 
Assembly  which  called  those  tickets  into  existence,  we  cannot 
intend  the  offices  in  question  any  more  than  we  can  any  other 
offices.  The  &c.  would  not  necessarily  point  to  the  clerkships 
of  the  courts,  if  we  were  determined  to  see  nothing  and  know 
nothing  but  the  heading  of  the  tickets;  but  then  this  wouUL 
violate  all  sound  principles  of  construction.     We  must  give 
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effect,  if  possible,  to  the  &c.  as  well  as  to  every  other  word  the 
voters  have  used,  and  therefore  we  cannot  shut  our  eyes  on  the 
act  of  Assembly  which  they  had  in  view  when  they  prepared 
and  voted  their  tickets.  They  must  be  taken  together,  and  the 
designation  of  the  tickets  must  be  construed  in  the  light  of  the 
statute.  So  construing  it,  we  hold  that  the  strict  legal  significa- 
tion and  effect  of  the  &c.,  added  to  the  words  prothonotary^ 
register,  recorder,  on  the  tickets,  is  to  suggest  the  other  three 
offices  which  the  statute  has  united  to  these.  This  interpretation 
of  &c.  is  sanctioned  by  that  operation  of  the  mind  which  every, 
man  is  conscious  of  within  himself.  On  looking  at  a  ticket 
Ueaded  "prothonotary,  register,  recorder  &c.,''  and  knowing 
that  the  clerkships  of  the  courts  have  been  united  to  these  offices 
in  this  coimty  by  law,  one  instinctively  unites  them  in  his 
thoughts.  The  mind  cannot  be  kept  back  from  the  conviction 
that  such  a  unipn  was  intended  by  the  ticket.  It  rushes  to  it 
with  thp  rapidity  of  thought,  and  it  requires  evidence  to  raise  a 
doubt  The  officers  who  conducted  the  late  election  in  the 
several  townships,  understood,  without  the  least  concert,  to 
what  offices  the  &c.  pointed — ^the  judges  who  made  the  return 
agreed  to  the  same  thing,  and  not  one  of  the  eight  hundred  and 
twenty -three  men  who  polled  the  tickets  with  the  &c.  on,  has 
complained  that  his  designation  was  misunderstood.  Nay  more 
— the  very  men  who  contest  this  election,  and  all  of  these  six 
hundred  and  thirty -four  citizens  who  voted  for  Mr.  Krebs,  must 
have  understood  it  in  the  same  way,  for  the  sheriff's  proclama- 
tion warned  them  to  vote  for  "one  person  to  fill  the  offices  of 
prothonotary,  register,  recorder,  &c.;''  and  they  do  not  seem  to 
have  been  at  any  loss  about  what  offices  they  should  associate 
with  those  which  the  sheriff  named.  To  say  that  the  act  of  As-> 
sembly  guided  them,is  to  interpret  the  sheriff's  proclamation  with 
a  reference  to  that  law,  which  is  exactly  what  we  insist  on  doing 
in  behalf  of  those  citizens  who  used  the  same  designation  the 
sheriff  used.  Seeing,  therefore,  that  the  whole  body  of  electors 
in  this  county  have  apprehended  &c.^alike,  and  according  to  its 
legal  signification,  it  would  be  the  extremity  of  hypercriticism 
in  us  to  affect  to  misunderstand  it.  The  truth  is,  we  are  not  to 
seek  for  pretexts  for  misunderstanding  the  popular  voice.  We 
should  rather  strive  to  accept  such  a  construction  of  the  language 
they  use  as  will  effectuate  the  object  in  view.    We  concur  fully 
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in  the  genefal  vievs  expressed  by  judge  Conynghom  on  Hm 
head  in  the  opinion  before  referred  to ;  and  as  that  opinion  bao 
been  published  we  need  not  repeat  his  views. 

We  need  only  to  add,  that  we  see  nothing  <<  undue"  in  either 
the  "election  or  return"  of  William  Fearon  Jr.,  "judging  accord^ 
ing  to  the  laws  of  this  commonwealth/'  and  therefore  the  ma- 
jority  must  prevail. 

In  parting  with  Mr.  Krebs,  we  cannot  deny  ourselves  the 
jdeasore  of  bearing  cordial  testimony  to  the  fidelity,  ability,  aod 
jpoliteness  with  which  he  has  served  the  public  and  ourselves  in 
the  offices  which  he  is  about  to  leave.  If  his  successor  shall 
serve  them  as  well,  the  public  will  have  no  reason  to  regret 
their  choice. 

The  decree  of  the  court  is,  that  William  Fearon  Jr^  was  duly 
elected  prothonotary  of  the  court  of  common  pleas,  clerk  of  the 
court  of  oyer  and  terminer,  and  general  jail  delivery,  orphans' 
court  and  court  of  quarter  sessions  of  the  peace,  register  of  wills 
and  recorder  of  deeds  in  and  for  the  county  of  Clinton — ^that  the 
contested  election  is  determined  in  favour  of  the  said  Williaon 
FearoQ  Jr.,  and  that  the  prothonotary  of  this  county  immediately 
certify  to  the  governor  this  decree. 


[The  following  point  ruled  in  this  case,  which  is  not  noticed  in  the  opinion,  has 
hcen  furnished  by  his  honour  judge  Woodward. — Ei».] 

The  act  of  1839,  regulating  these  elections  and  the  mode  of 
contesting  them,  requires  a  petition  to  the  court  of  isommon  pleas 
to  be  signed  by  thirty  qualified  voters,  and  filed  with  the  pro** 
thonotary  within  ten  days  after  the  election,  setting  forth  the 
grounds  on  which  the  election  is  contested — ^the  facts  of  said 
petition  to  be  verified  by  the  affidavit  of  two  of  the  petitioneis. 
Fearon's  election  was  contested  by  a  petition  signed  by  thirty- 
five  qualified  electors,  attested  by  the  oaths  of  two  and  filed 
within  ten  days  after  the  election ;  but  when  the  court  sat,  and 
before  the  subject  was  taken  up,  ten  of  those  petitioners  pre- 
sented to  the  court  another  petition,  setting  forth  that  their 
names  had  been  procured  to  the  contesting  petition  by  falsehood 
and  deception,  as  to  the  object  in  view,  and  praying  that  they 
might  withdraw  them,  and  dctclaring  that  they  did  not  and 
would  not  contest  the  election.    On  the  ground,  therefore,  that 
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less  than  thirty  petitioners  were  contesting  this  election^  counsel 
objected  to  the  court  proceeding  in  the  njatter. 

But  the  objection  was  overruled  by  the  court,  on  the  ground 
that  jurisdiction  attached  from  the*moment  the  petition  was 
filed;  and  as  the  act  required  it  to  be  filed  witliin  ten  days  after 
the  election,  a  portion  of  the  petitioners  could  not  prevent  inquiry 
into  the  election  by  waiting  till  the  ten  days  had  elapsed,  and 
then  withdraw  their  names  from  the  contest;  that  such  a  pro- 
cedure would  enable  a  few  individuals  to  shut  out  all  inquiry 
^to  a  defective  election,  and  would  defeat  the  provisions  of  the^ 
statute,  and  could  not  therefore  be  tolerated. 


■^^W^^X^/S/S/^^S/N^N/S/S^S^^^^^^^^/^W^/^Xi/S^N/S/N^^^^^^^* 


IN  THE  QUARTER  SESSIONS  OF  CENTRE  COUNTY. 
Before  Judge  Woodward, 

[November  Terra,  1843. 

COMMONWEALTH  V.  LYONS  ET  AL. 

1.  Where  vrorks  were  erected  on  the  waten  of  a  stream  in  Centre  ooanty,  which 
corraptcd  the  waters  in  an  adjoining  county,  held,  the  indictment  oould  be  sos- 
tained  in  Centre  coantj. 

The  principal  question  in  this  case  was,  whether  the  indict* 
ment  could  be  prosecuted  in  Centre  county,  the  injury  com- 
plained of  being  sustained  by  citizens  of  Huntingdon  county. 
The  facts  which  raised  this  question  were  as  follows: 

The  defendants  were  iron  masters,  whose  furnace,  forge, 
mills,  &c.,  were  situated  on  Spruce  creek  in  Centre  county,  near 
the  line  of  Huntingdon  county;  and  they  were  the  owners  and 
proprietors  of  all  the  land  over  which  Spruce  Creek  ran  from 
their  establishment  to  the  county  line.  Fbr  the  purpose  of  pre- 
paring their  pipe-ore  for  use,  they  had  erected  near  their  furnace 
and  on  their  own  land,  a  washing  machine,  through  which  they 
passed  the  ore  and  cleansed  it  of  aU  its  impurities;  but  these 
corrupted  the  waters  of  the  stream,  so  that  the  inhabitants  living 
below  in  Huntingdon  county  could  not  have  the  enjoyment  of 
these  waters  in  as  full  a  manner  as  they  were  used  to  have. 

For  the  defendants,  Blanchard  and  Curtain  insisted  that  the 
offence  was  consummated  in  Huntingdon  oonnty;  that  the 
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defendants  could  annoy  nobody  in  Centre  county^  because 
the  stream  was  in  their  possession  until 'it  had  passed  into  Hun- 
tingdon; and  if  they  there^ discharged  it  corrupted,  they  were 
liable  to  indictment  there  and  not  elsewhere. 

M^ Mantis  ani  M^CalUster  for  the  commonwealth,  argued 
that  the  act  complained  of  was  done  in  Centre  county;  that 
tbis  stream  being  a  water-course,  all  the  citizens  of  the  com- 
monwealth had  an  interest  in  its  flowing  in  its  purity,  and  that 
if  it  was  corrupted  it  was  done  in  Centre,  the  ofTence  was  com- 
plete there,  and  however  the  consequences  of  tbis  offence  might 
extend  into  the  adjoining  county,  it  was  indictable  only  where 
it  was  perpetrated. 

Authorities  cited:  Hawkins'  P.  C.  p.  221,  fo.  ed.  sec.  37;  3 
Penn.  R.  180;  3  Rawle  266;  3  Black.  Com.  217;  4  Black. 
Com.  167;  Russel  on  Crimes  297;  1  Burrows'  R.  336;  1  S.  &  R. 
219;  13  S.  &  R.  403;  2  Lord  Raymond  763-9;  Coke's  R.  5a; 
1  Dal.  151;  1  Chitty's  Crim.  Law  146;  statute  2d  &  3d  Edward 
VI.  chap.  24. 

The  coutt  held  the  indictment  to  be  well  prosecuted  in  Centre 
county,  and  the  defendants  were  convicted,  and  judgment  was 
entered  upon  the  verdict. 


»^^<l/^^vw^»^s<^r'^^^^^^/^^v^/s»w>^^^/^/^/^o^V^/s<^^ 


IN  THE  COMMON  PLEAS  OF  LANCASTER  COUNTY. 

Ellis  Letoisy  President  Judge,  • 

[August  Term,  1843. 

DILLON    V,    MYERS    £T    AL.,    SCHOOL    DIRECTORS    OP    CONESTOGA 

TOWNSHIP. 

1.  Where  an  officer  daims  rights  by  Virtue  of  his  office^  he  must  show  that  he  it 
legally  qualified  to  act,  that  he  is  the  officer  dejure  as  weU  as  de  facto* 

2.  A  person  who  has  not  received  a  certificate  as  required  by  the  act  uf  April  1st, 
1834,  has  no  claim  to  compensation  for  his  services  as  teacher,  although  ap- 
pointed teacher  by  a  school  committee  of  a  sub-district 

3.  It  is  the  imperative  duty  of  school  directors  to  examine  every  applicant  wishing 
to  be  employed  as  a  teacher,  and  their  inquiries  are  to  be  confined  to  the  "  monl 
character"  and  ^  learning  and  ability"  of  the  applicant. 

4.  Under  the  provisions  of  the  acts  relating  to  schools,  the  school  directors  are  the 
legal  visitors,  and  under  the  powers  conferred  upon  tliem,  may  suspend  or  dismiss 
a  teacher,  or  correct  any  abuses  in  the  school;  in  case  of  a  sub-district,  they 
should  notify  the  committee  of  such  6ub*districts  of  the  suspension  or  dismission 
of  a  teacher. 
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5.  Where  &  teacher  who  wu  appointed  by  a  aebool  committee  of  a  eab-district,  had 
not  received  the  requisite  certificate  and  who  upon  application  to  the  directort 
they  refused  to  examine,  proceeded  to  occupy  the  achool-botue  and  teach  the 
scholars,  against  the  ipill  of  the  **direetor8,**  o^  a  mandamus  to  the  school  directors 
to  pay  his  salary:  Held  that  he  could  not  be  employed  or  receive  compensation, 
and  tliat  the  school  directors  upon  a  visit  for  the  purpose,  had  authority  to  termi* 
nate  bis  powers. 


A  full  Statement  of  the  facts  is  contained  in  the  opinion  deli- 
vered by  his  honour  Jni>0£  Lewis  as  follows: 

This  is  an  application  by  George  D.  Dillon  for  a  mandamus. 
On  the  ^3d  June,'  1843,  he  presented  his  petition  to  this  court, 
setting  forth  among  other  matters,  that  before  the  9th  July,  1842, 
the  township  of  Conestoga  was  duly  divided  into  sub-districts 
under  the  common  school  law;  thatt)n  the  said  9th  July,  1842, 
after  due  notice,  Samuel  Harmon  and  others  (named  in  the  peti- 
tion) were  duly  elected  a  school  committee  for  one  of  the  ssiid 
sub-districts,  for  the  term  of  one  year,  according  to  the  provisions 
of  the  8th  section  of  the  act  of  13th  June,  1836;  that  the  said 
committee  appointed  the  petitioner  a  teacher  for  said  district  for 
the  term  of  five  months  from  the  25th  of  September,  1842,  at 
twenty  dollars  per  month;  that  the  said  petitioper  presented 
himself  to  the  respondents,  school  directors  of  said  township  for 
examination,  but  they  declined  to  enter  upon  the  examination 
desired ;  that  the  petitioner  then  entered  upon  the  discharge  of 
his  duties  as  teacher  in  the  public  school-house  of  the  district, 
taught  the  scholars  of  the  district  for  the  term  agreed  upon,  and 
demanded  payment  from  the  school  directors,  which  they 
refused.  The  petition  concludes  with  a  prayer  for  a  mandamus 
commanding  the  school  directors  to  draw  an  order  on  the  trea- 
surer of  said  district  for  the  sum  of  $  100,  Compensation  for  his 
services  thus  rendered.  An  alternative  mandamus  was  accord- 
ingly awarded,  commanding  the  respondents  to  draw  the  order, 
or  signify  cause  to  the  contrary.  On  the  21st  August,  1843,  the 
respondents  made  return,  as  the  cause  of  their  refusal  (among 
other  matters)  that  in  March,  1842,  about  three  months  previous 
to  the  time  when  the  said  Samuel  Harmon  et  al.  were  elected  a 
school  committee,  as  alleged  in  the  petition,  a  different  committee 
was  elected  in  pursuance  of  notice  given  by  the  president  of  the 
board  of  school  directors  and  by  order  of  the  board;  that  at  the 
time  the  board  of  school  directors  met  in  said  year  to  exaxniu^ 
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persons  "  as  ta  the  propriety  of  their  being  employed  as  teach- 
ers in  their  districts/!  there  were  reasons  produced  before4he 
said  board,  which  the  directors  deemed  sufficient  to  induce  them 
not  to  issue  their  certificate  to  said  Dillon,  that  he  was  qualified 
and  of  good  moral  character;  one  of  which  reasons  "deemed 
amply  sufficient  by  the  said  directors/'  is  sfated  in  the  return  to 
be  a  "personal  animosity  towards  three  or  four  families  that 
were  to  send  their  children  to  the  school  of  said  sub-district*' 
It  is  further  stated,  in  the  return,  that  the  directors  "did  not 
employ  said  Dillon  as  teacher'*  or  "sanction  his  employment  in 
any  way;"  but,  on  the  contrary,  that  the  said  Dillon  took  pos- 
session of  the  public  school  house,  without  authority,  and  refused 
to  give  up  possession  to  the  said  directors,  who  demanded  pos- 
session, and  informed  him  that  his  proceedings  were  unauthor- 
ized and  at  his  peril,  and  that  they  would  not  pay  him  or 
authorize  his  being  paid  as  a  teacher.  It  is  further  stated,  in 
the  return,  that  the  said  directors  established  a  common  school 
in  said  sub-district,  in  the  place  of  the  one  they  had  been  thus 
deprived  of,  in  which  the  teacher  chosen  by  the  committee  first 
elected  taught  the  school,  &c. 

To  this  return  there  was  a  demurrer  and  joinder  in  demtirrer, 
and  the  case  comes  before  the  court  for  judgment  on  the  record. 

In  the  course  of  the  argument,  the  opinion  of  the  hon.  Charles 
M'Clure,  secretary  of  state  and  superintendent  of  common 
schools,  was  read  to  the  court.  That  officer  is  authorized  by  act 
of  a^ssembly,  "to  settle  and  adjust,  without  cost  to  the  parties,  all 
controversies  arising  among  the  directors  of  any  district  or 
adjoining  districts,  concerning  the  duties  of  their  office,  the  dis- 
tribution of  the  st^te  appropriation,  or  the  levying  and  collection 
of  taxes.*'  This  is  not  a  controversy  "among  the  school  direc- 
tors." They  appear  to  have  no  controversy  among  themselves. 
But  the  controversy  is  between  the  school  directors  on  the  one 
.  side,  and  a  person  claiming  compensation  as  teacher  on  the 
other.  It  follows  that  the  opinion  of  the  superintendent  is  not 
-conclusive  upon  the  questions  in  dispute.  It  is  nevertheless 
entitled  to  the  most  respectful  consideration,  as  disclosing  the 
views  of  a  high  and  intelligent  public  officer,  whose  official 
duties  have  necessarily  made  him  fkmiliar  with  the  school  system 
imder  his  charge.  It  is  his  opinion  that  the  election  of  the  com^ 
mittee  first  chosen^  to  wit:  on  the  24th  March,  1842^  was  illegal, 
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because  notice  for  the  election  was  given  by  the  president  of  the 
board  of  school  directors.  The  law  requires  the  notice  to  be 
given  by  <<not  less  than  four  voters  of  the  district/'  It  is  also 
his  opinion  that  the  teacher  appointed  by  the  committee  after- 
wards elected,  cannot  enforce  payment  of  his  salary  because  he 
has  not  obtained  from  the  school  directors  the  certificate  of  quali- 
fications and  character,  required  by  law  previous  to  his  being 
employed  as  a  teacher.  It  is  believed,  on  careful  consideration, 
that  the  opinion  of  the  superintendent,  on  both  the  points  stated, 
is  sound,  and  fully  sustained  by  a  fair  construction  of  the  acts  of 
Assembly. 

By  the  act  of  13th  June,  1836,  section  9,  it  is  declared  that 
when  a  district  shall  be  divided,  <Uhe  committee  of  each  sub7 
district  shall  have  the  appointment  of  the  teachers  of  such  sub- 
districts  respectively."  But  the  appointing  power,  thus  con- 
ferred upon  the  committee,  must  be  exercised  in  subordination 
to  such  regulations  as  have  been  prescribed  by  law,  and  none 
but  persons  eligible  by  law  can  be  appointed.  By  the  act  of 
1st  April,  1834,  it  was  provided  that  the  school  inspectors  should 
"examine  every  person  wishing  to  be  employed  as  a  teacherf 
and,  if  found  qualified,  and  of  good  moral  character,"  they  were 
required  <<to  give  a  certificate  to  that  effect,  naming  therein  the 
branches  which  he  or  she  was  found  qualified  to  teach;"  and  it 
was  expressly  declared  in  the  same  act,  that  <<no  person  who 
shall  not  have  obtained  such  certificate,  shall  receive  any  com- 
pensation for  his  services."  By  the  act  of  15th  of  April,  1835, 
school  inspectors  were  dispensed  with,  and  all  the  duties  of  the 
inspectors  were  required  to  be  performed  by  the  directors  of  the 
several  districts.  By  the  act  of  21st  April,  1840,  it  was  again 
provided,  that  "persons  if ishing  to  be  employed  as  teachers, 
should  be  examined  by  the  school  directors,  in  conjunction  with 
such  persons  as  they  may  associate  with  themselves  for  the 
purpose,  and  if  found  "qualified  and  of  good  moral  character," 
a  certificate  was  directed  to  be  issued  as  previously  required  by 
the  act  of  1st  April,  1834;  and  it  was  further  provided,  by  the 
act  of  1840,  that  "no  person  shall  be  employed  as  a  teacher 
unless  he  shall  have  prociured  such  certificate." 

It  is  apparent,  from  these  enactments,  that  the  appointing 
power,  conferred  upon  committees  of  sub-districts,  was  under 
legislative  restriction;  and  that  they  were  necessarily  confined, 
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in  their  selection,  to  tliose  who  had  received  from  the  school 
directors  the  proper  certificate  of  character  and  qualifications. 
None  others  were  eligible, "  If  they  ventured  to  appoint  a  person 
destitute  of  this  certificate,  such  act  could  only  be  regarded,  at 
the  most,  as  a  contingent  selection,  depending  for  its  validity 
upon  the  subsequent  grant  of  a  certificate  by  the  directors. 
Without  such  certificate,  he  could  not  legally  enter  upon  the 
duties  of  the  appointment.  By  one  act  of  Assembly,  it  was 
declared  that  he  should  not  be  "employed,"  and  by  another  it 
was  provided  that  he  should  not  "receive  any  compensation  for 
his  services."  The  acts,  being  in  pari  materia^  and  not  being 
inconsistent  with  each  other,  in  regard  to  the  consequences  of 
appointing  a  teacher  destitute  of  the  requisite  evidence  of  cha- 
racter and  qualifications,  both  provisions,  on  that  subject,  may 
be  taken  to  be  in  force;  so  that  a  teacher  appointed  by  a  school 
committee,  if  destitute  of  the  required  certificate,  can  neither  be 
"employed"  in  that  capacity,  or  "receive  any  compensation  for 
his  services."  His  right  to  occupy  the  public  school  house  and 
his  claim  to  compensation,  are  both  denied.  The  circumstance 
of  his  having  acted  as  the  teacher,  under  an  illegal  employment, 
does  not  therefore  entitle  him  to  compensation  under  the  acts  of 
Assembly,  which  are  expressly  against  the  claim.  The  princi- 
ples of  the  common  law  are  equally  against  it.  It  is  true  that 
where  strangers  are  concerned,  it  is  sufficient  for  rights  depending 
upon  official  acts,  to  show  that  the  acts  were  performed  by  the 
officer  de  facto.  But  where  the  officer  himself  is  claiming 
rights  by  virtue  of  his  office,  he  must  show  that  he  was  legally 
qualified  to  act — that  he  was  the  officer  dejure  as  well  as  dt 
facto.  This  is  clearly  the  rule  where  the  claim  is  for  compen- 
sation for  services  rendered  in  such  capacity.  In  Riddle  v. 
Bedford  county,  7  S.  &  R.  389,  it  was  held  that  one  who  had 
purchased  unseated  lands  at  the  treasurer's  sales  for  non-payment 
of  taxes,  was  not  bound  to  pay  the  treasurer  his  fees  for  his 
services  in  advertising,  selling,  and  making  conveyances  of  the 
land,  because  the  treasurer  who  had  rendered  the  services  had 
not  taken  the  oath  required  by  the  constitution  to  be  taken  by 
all  officers.  The  titles  conveyed  were  clearly  good,  and  the 
acts  of  the  officer  unquestionably  valid  as  respects  others,  put 
the  officer  himself  could  claim  no  benefit  derived  from  an  office 
in  which  he  had  not  been  duly  qualified  to  act. 
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But  it  is  alleged  that  the  petitioner  presented  himself  for 
examination^  and  the  directors  refused  to  discharge  their  duty 
in  that  respect  It  would  seem  from  the  return,  that  ^^the  direc- 
tors met  for  the  purpose  of  examining  persons,  as  to  the  pro- 
priety of  their  being  employed  in  their  districts."  In  this  step 
the  directors  committed  an  error.  It  was  not  for  them  to  inquire, 
in  the  first  instance,  as  to  the  propriety  of  employing  particular 
teachers,  where  the  district  had  been  divided  into  sub-districts. 
The  power  of  appointing  teachers  belonged  to  the  committee  of 
the  sub-district,  and  that  committee  was  the  proper  authority 
to  determine  upon  the  propriety  of  employing  particular  per- 
sons within  the  sub-district.  The  meeting  of  the  directors  should 
have  been  for  the  purpose  of  examination  touching  the  qualifi- 
cations and  moral  character  of  persons  wishing  to  be  employed 
as  teachers.  Granting  that  the  <<  personal  animosity"  of  the 
proposed  teacher  towards  *« three  or  four  families"  of  the  sub- 
district,  furnished  an  objection  to  his  being  employed  in  that 
particular  sub-district,  it  was  clearly  no  objection  to  his  employ- 
ment elsewhere,  and  was  therefore  no  reason  for  withholding  a 
certificate  of  general  character  and  qualifications,  the  possession 
of  which  was  necessary  in  order  that  the  applicant  might  seek 
employment  in  quarters  where  no  such  objection  existed.  This 
objection  might  have  been  considered  by  the  board  of  directors, 
if  they  found  any  evil  results  from  it,  when  acting  in  their 
superintending  capacity  as  visiters.  But  when  acting  as  exami- 
ners, they  had  nothing  to  do  with  the  question,  and  the  existence 
of  the  reason  alleged,  forms  no  justification  to  the  directors  in 
neglecting  a  duty  positively  enjoined  on  them  by  law. 

The  director^  state  also  in  their  return,  that  they  refused  the 
certificate  "for  causes  which  they  deemed  sufficient."  Tlie 
"causes"  are  not  stated.  The  directors  are  required  by  law  to 
examine  "every  person  wishing  to  be  employed  as  a  teacher." 
It  appears  upon  the  record  that  they  have  refused  to  perform 
this  duty,  notwithstanding  that  the  petitioner  "presented  himself 
for  examination."  Those  who  accept  public  employments  are 
bound  to  discharge  the  duties  required  of  them  by  law,  or  assign 
such  reasons  for  the  refusal  as  shall  be  deemed  sufficient  by  the 
tribunals  appointed  to  decide.  It  is  only  where  a  discretionary 
power  is  given  to  do  or  omit  any  particular  act,  that  the  omission 
can  be  justified  by  a  general  averment  of  causes  not  specified, 
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but  which  were'deemed  sufficient  by  the  party  refusing  to  act. 
In  respect  to  the  duty  of  examining  the  applicants,  there  was 
no  discretion  reposed  in  the  directors.  The  law  is  imperative^ 
and  nothing  can  justify  a  refusal  to  perform  it,  except  a  defect 
in  the  moral  character  of  the  applicant,  which  would,  of  course, 
render  unnecessary  an  examination  touching  his  literary  quali- 
fications. When  the  examination  takes  place,  it  must  of  course 
be  confined  to  "nioral  character"  and  "qualifications."  The 
<^  qualifications"  intended,  are  <Mearning  and  ability"  to  teach. 
The  legislative  enactments,  in  restraining  the  inquiries  to  the 
<«  moral  character"  and  "learning  and  ability"  of  the  candidate, 
contain  an  affirmative  pregnant  with  a  negative  upon  all  inqui- 
ries touching  other  matters.  If  the  examiners  should  be  per- 
mitted to  take  one  step  beyond  the  boundaries  assigned  by  law, 
it  is  impossible  to  tell  where  ignorance,  passion,  or  prejudice 
might  lead  them.  Intolerant  members  of  different  religious 
denominations,  harmonizing  in  some  particular  views,  might 
feel  it  to  be  their  duty  to  exclude  others  of  less  numerical 
strength,  from  all  participation  in  a  system  supported  by  the 
common  means,  designed  for  the  common  benefit,  and  empha- 
tically designated  in  the  law  as  the  common  school.  In  a  qtiare 
impedit,  the  bishop  of  Exeter  returned  as  a  reason  for  refusing 
to  admjf  the  patron's  clerk,  that  he  was  "  insufficient  in  learning," 
and  the  return  was  held  to  be  good.  4  Mod.  140.  It  does  not 
seem  to  be  necessary  to  specify  in  what  points  the  applicant 
is  deficient;  a  general  allegation  that  he  is  "deficient  in  learning" 
is  good.  I  Bl.  390.  But  where  the  office  is  one  which  requires 
an  adherence  to  the  established  church,  as  a  qualification,  a 
return  of  ^^schis-mdticus  inveieratus^*  is  insufficient.  The  par- 
ticular schism  must  be  set  out.     Specot's  case.     5  Coke  57. 

The  school  directors  have  not  shown  in  their  return  that  the 
petitioner  was  deficient  either  in  "moral  character"  or  in  "learn- 
mg  and  abilities  to  teach,"  and  therefore  their  refusal  to  grant 
the  certificates,  stands  upon  the  record  without  any  justification 
or  excuse.  It  does  not  follow,  however,  that  the  proper  remedy 
for  this  injiury  was  a  resort^to  the  measures  which  were  adopted 
by  the  teacher,  under  the  direction  of  the  sub-committee.  In 
this,  as  in  many  other  cases,,  there  are  faults  on  both  sides. 
While  the  directors,  without  any  sufficient  cause,  were  refusing 
to  discharge  a  duty  enjoined  upon  them,  the  teacher,  equally 
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under  a  mistake  of  his  rights,  established  himself  in  the  public 
school  house  without  the  legal  evidence  of  qualification — ^refusing 
to  deliver  up  possession  on  the  demand  of  the  school  directors, 
although  notified  by  them  that  his  proceedings  were  unauthor- 
ized, and  that  they  would  not  pay  him  for  his  services.  Although 
this  intrusion  into  the  pubUc  rights  is  not  to  be  justified,  it  is  easy 
to  perceive  that  it  was  occasioned  by  a  desire  to  redress  a  wrong 
previously  committed  by  the  school  directors.  Resistance  by  a 
subordinate  is,  however,  neither  a  safe  nor  a  legal  remedy  for  a 
mistaken  exercise  of  existing  authority.  The  injury  should  have 
been  redressed,  if  at  all,  by  a  resort  to  the  laws  to  compel  the 
directors  to  make  the  examination,  or  to  pay  damages  for  the 
refusal. 

It  must  be  remembered  that  by  the  act  of  13th  June,  1836, 
the  school  directors  are  authorized  to  <<  establish  a  sufficient  num- 
ber of  schools — ^to  cause  suitable  buildings  to  be  erected,  rented, 
or  hired — supply  the  schools  with  fuel — ^fix  the  compensation 
of  the  teachers— direct  in  which  schools  persons  admitted  shaQ 
be  instructed — ^pay  all  necessary  expenses,  and  to  exercise  a 
general  supervision  over,  the  schools  in  their  respective  districts.'* 
And  each  "board  of  directors,  by  one  or  more  of  their  number, 
shall  visit  every  school  in  the  district,  at  least  once  in  every 
month,  and  shall  cause  the  result  of  said  visit  to  be  entered  on 
the  minutes  of  the  board.''  Under  the  act  of  15th  April,  1835, 
transferring  the  powers  of  the  inspectors  to  the  directors,  the 
latter  were  required  to  "visit  the  schools  at  least  once  in  every 
three  months,  and  authorized  to  visit  them  as  much  oftener  as 
they  think  proper,"  to  inquire  into  the  moral  character,  learning, 
and  ability  of  the  several  teachers  employed  therein.  If  the 
directors  deem  it  expedient  to  divide  a  district  into  sub-districts, 
the  committee  of  the  sub-districts  "shall  have  the  appointment  of 
the  teachers"  therein  respectively.  But  all  other  powers  of  the 
committee  are  to  be  exercised  only  upon  "the  direction  of  the 
school  directors,"  under  the  14th  section  of  the  act  of  12th  April, 
1838.  If  "directed  by  the  board,"  they  may  "attend  to  all  the 
local  concerns,  such  as  visiting  the  schools,  preparing  fuel,  repair- 
ing school  houses."  The  schools  are  so  dependent  upon  the 
arrangements  of  the  school  directors,  financial  as  well  as  other- 
wise, that  the  law  has  wisely  given  them  power  to  "exercise  a 
general  supervision,"  and  has  constituted  them  visitors,  making 
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monthly  and  quarterly  visits  imperatiye,  and  authorizing  them 
to  "visit  as  much  oftener  as  they  think  proper."  And,  for  the 
purpose  of  guarding  against  conflicting  regulations,  and  securing 
harmony  and  subordination,  the  existence  of  sub-districts  is 
made  dependent  upon  their  discretion,  and  all  authority  :w^ithin 
the  same,  except  that  of  appointing  the  teachers,  is  to  emanate 
from  them,  and  to  be  exercised  upon  their  direction,  and  not 
otherwise.  The  school  directors  are  made  the  legal  visitors  of 
the  schools,  and  they  are  required  to  visit  periodically.  Whether 
they  perform  this  duty  by  one  or  more  of  their  number,  or  by 
the  sub-committee  under  their  direction,  it  is  still,  in  intendment 
of  law,  the  act  of  the  board,  and  the  "result''  is  required  to  be 
recorded  on  their  minutes.  It  will  scarcely  be  pretended  by  any 
one  that  the  "visits'^  which  are  enjoined  with  so  much  solemnity 
by  the  legislature,  were  intended  as  mere  acts  of  formal  courtesy 
to  the  teachers  and  scholars,  or  that  the  "results"  which  are 
deemed  of  sufficient  public 'interest  to  be  recorded  upon  the 
minutes,  were  expected  to  be  of  no  greater  importance  than 
those  of  a  morning  or  evening  call  in  the  social  intercourse  of 
society. — ^When  the  law  makers  adopt  a  term  of  known  legal 
signification,  they  are  presumed  to  know  its  meaning,  and  to 
use  it  in  the  i^ense  in  which  it  is  understood  by  the  law.  By 
the  common  law,  the  founder  of  a  hospital,  college,  school,  &c., 
is,  of  common  right,  the  legal  visitor,  to  see  that  the  property  is 
rightly  employed.  Where  no  revenues  are  given,  the  sovereign 
authority  giving  the  corptorate  or  legal  existence,  has  the  right 
to  visit  disfundator  incipiens.  Where  revenues  are  given,  he 
who  makes  the  donation  has  the  right  to  visit  as  fundator 
perficiens;  the  right  descends  to  his  heirs — may  be  assigned  to 
others — or  performed  in  person.  Where  the  commonwealth  is 
at  once  the  incipient  and  perficient  founder,  conferring  both  the 
legal  existence  and  the  revenues,  the  right  of  visitation  by  such 
agents  as  she  chooses  to  employ,  cannot  be  questioned.  The 
common  law  powers  of  a  visitor  are  not  to  be  restrained  except 
by  negative  words.  A  direction,  in  a  statute,  to  visit  for  par- 
ticular purposes,  and  at  particular  times,  is  no  restraint  upoa 
the  general  authority  to  visit  at  other  times,  and  for  other  legi- 
timate purposes.  4  Mod.  109,  4  M.  &  S.  415.  The  visitor  is 
to  judge  according  to  the  statutes  of  the  college,  and  to  expel  or 
deprive  upon  just  occasions — ^to  hear  all  appeals  of  course — 
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from  him  and  him  only,  the  party  aggrieved  ought  to  have 
redress — his  determinations  are  final,  and  examinable  in  no  other 
court  whatever. — He  may  suspend  or  deprive  for  contumacy, 
for  it  is  requisite  to  the  exercise  of  his  ofl&ee.  His  jurisdiction 
need  not  be  exercised  by  common  law  rules.  In  pleading  a 
sentence  or  deprivation  by  a  visitor,  he  need  not  in  the  case  of 
a  private  founder,  show -the  cause,  for  that  is  not  traversable. 
The  visitatorial  power  is  consequent  upon  the  patronage,  by 
the  common  law,  and  is  not  introduced  by  any  canon  or  eccle- 
siastical constitution,  and  it  extends  to  hospitals,  colleges,  free 
schools,  &c.,  not  spiritual.  If  his  jurisdiction  is  limited  by  rules 
and  statutes,  and  in  his  sentence  he  exceed  those  rules,  an  action 
lies  against  him;  but  it  is  otherwise  where  he  only  mistakes  in 
a  matter  within  his  jurisdiction.  He  has  no  authority  to  deter- 
mine matters  against  the  statutes  of  the  realm,  for  he  is  a  private 
judge  who  is  to  determine  only  offences  against  the  statute  of 
the  college  or  school  where  he  is  visitor,  and  if  he  intermeddle 
in  a  matter  out  of  his  jurisdiction  a  prohibition  lies. — These 
principles  respecting  the  powers  of  visitors  were,  in  the  main, 
held  to  be  law  by  chief  justice  Holt,  in  the  case  of  Phillips  Vi 
Bury,  in  which  he  was  fully  sustained  by  the  parliament  upoii 
a  writ  of  error;  "and  to  that  leading  case,"  says  sir  William 
Blackstone,  "all  subsequent  determinations  have  been  confor- 
mable." 1  Bl.  483;  4  Mod.  106, 123;  13  Ass.  pi.  29;  Rast.  Entw 
1,  2;  7  R.  354;  4  Mod.  110;  Cas.  Pari.  43;  7  Com.  Dig.  568;  2 
T.  R.  290;  4  Mod.  238, 241,  369;  Noy  91;  Carth  93;  4  Wheatott 
518;  2  Kent  302,  3,  4.  The  president  of  Magdalen  college  was 
deprived  by  the  bishop  of  Winton,  who  was  the  legal  visitor, 
and  no  appeal  was  allowed.  Dr.  Bury,  the  rector  of  Exeter- 
college,  was  deprived  by  the  bishop  of  Exeter,  who  was  visitor, 
and  the  sentence  was  held  to  be  conclusive.  The  warden  of  a 
lay  hospital  was  deprived  by  the  visitor,  and  it  was  held  by 
Herle,  chief  justice  of  the  common  pleas,  that  whether  the  sen- 
tence of  deprivation  were  right  or  wrong,  was  not  examinable 
in  that  court. 

It  is  not  necessary,  in  this  case,  to  determine  how  far  the  acts 
of  a  board  of  school  directors  in  their  supervisory  and  visitatorial 
capacity,  are  examinable  in  the  courts  of  justice.  In  cases  where 
the  revenues  are  provided  by  the  public,  and  the  rights  of  the 
whole  community  involved,  these  agents  of  the  common wealtk 
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are  doubtless  amenable  to  the  proper  tribunals,  when  they 
transcend  their  authority  or  violate  the  laws  of  the  land.  2 
Kent  303,  4.  But  under  the  power  which  has  been  conferred 
upon  the  school  directors  to  supervise  and  to  visit,  there  is  no 
doubt  that  upon  a  visit  for  the  purpose,  they  may  correct  all 
abuses  in  the  school,  and  may  suspend  or  4eprive  a  teacher, 
whenever,  in  their  judgment,  the  interests  of  the  system  require 
such  a  measure.  Upon  suspending  or  dismissing  a  teacher  for 
just  cause,  it  is  their  duty,  in  the  case  of  a  sub-district,  to  give 
notice  to  the  committee  of  the  sub-district,  in  order  that  the  latter 
may  appoint  another;  and  only  on  their  failure  to  do  so,  could 
the  power  of  appointing  a  teacher  be  exercised  by  the  directors, 
as  in  the  case  of  a  lapse,  by  virtue  of  their  general  authority. 

The  office  of  visitor  is  one  of  great  responsibility,  with  juris- 
diction and  powers  recognised  by  the  common  law,  and  by  the 
acts  of  Assembly  conferred  upon  the  directors.  These  remarks, 
in  regard  to  the  duties  of  that  office,  and  the  powers  of  the  school 
directors,  have  been  made  because  the  subject  is  one  of  much 
general  concern — ^because  the  duties  of  the  office  do  not  appear 
to  have  been  properly  perfcurmed  on  the  one  side,  or  its  authority 
sufficiently  respected  on  the  other;  and  because  an  impartial  dis- 
charge of  its  duties  and  a  just  respect  for  its  authority,  is  abso- 
lutely necessary  for  the  well  ordering  of  the  general  system  of 
education  established  by  law. 

It  must  be  remembered,  however,  that  the  present  is  not  an 
application  by  the  teacher  to  compel  the  directors  to  examine 
him  and  grant  a  certificate  of  character  and  qualifications.  Nor 
is  it  an  action  against  them  to  recover  damages  for  their  refusal 
•  to  do  so.  Hie  application  before  us,  is  to  compel  them  to  draw 
their  warrant  in  his  favour  for  compensation  as  teachei^  and  the 
objections  to  it  are  twofold.  In  the  first  place,  the  acts  of 
Assembly  are  express,  that  the  applicant  destitute  of  a  certificate 
is  neither  entitled  to  be  "employed"  or  to  "receive  compensa- 
tion." In  the  second  place,  he  could  not  legally  hold  the  office 
of  teacher,  and  the  possession  of  the  public  school  house,  after 
his  powers  had  been  suspended  or  terminated  by  the  decision 
of  the  school  directors,  upon  a  visit  for  the  purpose. — ^Although 
the  proceedhigs  of  the  directors,  upon  coming  to  the  school 
house,  in  demanding  possession,  and  in  giving  notice  that  the 
acts  of  the  teacher  were  unauthorized  and  at  his  peril,  may  Iiavi^ 
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been  infonnal;  it  is  but  fiur  to  consider  them  a  substantial  exer- 
cise of  their  legitimate  powers  of  supenrision  as  visitors.  As 
such,  their  determination  ought  to  have  been  submitted  to^  until 
redressed^  if  illegal^  by  due  course  of  law.  It  is  much  better 
that  even  an  unjust  sentence  be  submitted  to^  until  l^ally  re- 
versed, than  that  a«ubordinate  agent  should  be  permitted  to  take 
the  law  into  his  own  hands — ^be  the  judge  in  his  owqi  cause — 
take  possession  of  the  public  property — and  resist  the  decision 
of  those  whom  the  law  had  clothed  with  superior  authority. 

It  is  the  opinion  of  the  court,  upon  this  demurrer,  that  judg- 
ment be  entered  for  the  respondents  with  costs. 

JMr.  Stet^ens  for  the  plaintiff;  and  Mr.  Park  for  the  de- 
fendants. 
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IN  THE  DISTRICT  COURT  OF  ALLEGHENY  COUNTY. 

[NoYeraber  Term,  1843. 
Opinion  of  Gner^  President 

THE  MONONOAHELA  NAVIGATION  CO.  V.  GEORGE  LEDLIE. 

1.  An  aUachment  execution  onder  the  act  of  16tti  June,  1836,  relating  to  ezeen- 
tions,  does  not  lie  on  a  jad^rment  obtained  against  a  corporation. 

3.  Whether  a  debt  on  which  plaintiff  has  obtained  judgment,  can  be  attached. 
QtuBre. 

3.  As  between  the  parties  to  a  suit,  the  levy  and  seizure  of  property  under  tiJLfa, 
is  a  satisfaction  of  the  judgment  pro  tantoi  and  to  that  extent  the  defendant  is 
not  liable  on  attachment  execution,  issued  after  the  Uvy  and  seizure,  on  a  judg. 
ment  obtained  against  the  plaintiiE 

4.  After  a  sliferiff  has  returned  to  n,JLfa.  ■*  money  jnade,**  if  appUcation  be  made 
to  the  court  for  leave  to  the  sheriff  to  apply  the  plaintiff's  money  to  an  execution 
held  by  the  sheriff  against  him,  it  will  be  granted  of  course,  unless  some  bona  /ide 
assignee  interferes  with  a  prior  chum. 

The  opinion  of  the  court  on  case  stated,  was  delivered  by 
'Grier,  president,  as  follows: 

The  money  levied  by  the  sheriff  in  this  case,  was  brought 
into  court.  Mr.  Williams  asked  leave  to  take  it  out,  claiming 
as  assignee  of  the  judgment.  Mr.  Loomisj  on  behalf  of  Bills 
and  Woodward,  also  claimed  to  have  the  money  on  an  execu- 
tion attachment  issued  by  them  against  the-M^nongahela  Navi- 
gation Company,  and  served  on  LedUe  before  the  money  "^^ 
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paid:  wheiefbre  the  parties  agraed  to  stibnut  the  matter  to  the 
oourt  on  a  case  stated:  aU  the  material  facts  of  whidi  may  be 
thus  briefly  stated.  . 

Plaintiffs'  execution  was  lerted  on  the  personal  property  of 
the  defendant;  sufficient  to  satisfy  the  debt.  The  property 'was 
.  advertised  by  the  sheriff  on  the  16th  of  October,  to  be  sold  oh 
the  24th  October,  and  afterwaids  postponed  on  the  assurance  of 
defendant  that  he  would  raise  the  money,  which  ke  did  before 
the  return  day  of  the  execution.  On  the  25th  of  October,  Bills 
and  Woodward  issued  their  execution  attachment,  on  their 
judgment  against  the  company,  which  was  served  on  George 
Ledlie  as  garnishee  on  the  same  day;  since  which  time,  the 
Monoi^ahela  Navigation  Company  have  made  a  bona  Jtde 
assignment  of  their  Judgment  against  Ledlie.  Shall  the  assignee 
or  the  attachment  have  the  money? 

Two  objectltos  have  been  taken  to  this  attachment.  ^  1st  That 
the  process  of  execution  attachment  does  not  lie  against  a  cor- 
poration. 2d.  That  the  property  of  the  defendant  being  levied 
on  to  the  full  amount  of  the  debt,  was  no  longer  in  the  hands  of 
the  defendant,  but  it  was  "  in  gremio  legia^^  (<*  into  which  say 
the  learned  counsel,  no  profane  hand  can  with  propriety  be  put, 
even  under  the  pretence  of  an  attachment"). 

We  think  both  the  objections  taken  to  this  attachment  are 
valid. 

The  act  of  16th  of  June,  1836,  concerning  executions,  has 
made  separate  and  distinct  provisions  for  the  manner  in  whidi 
plaintiffs  shall  have  execution,  as  ag^ainst  natural  persons  and 
corporations*  The  19th  and  several  subsequent  sections  of  this 
act,  notwithstanding  the  apparent  generality  of  its  pbrase^tegyy 
evidently  contemplated  a  system  applicable  to  natural  persons 
alone.  They  provided  for  an  execution  against  Mc  body  of  the 
defendant  I  they  exempt  his  wearing  apparel,  beds,  &c.,  from 
levy  and  sale,  besides  other  like  provisions,  wholly  inapplicable 
to  corporations.  The  7^th  section  of  the  same  act,  directs  the 
.form  in  which  execution  shall  issue  in  judgments  against  (other 
than  mimicipal)  corporations,  and  how  the  same  shall  be  levied 
and  executed;  and  in  case  satisfaction  of  the  judgment  be  not 
obtained  in  the  mode  provided  by  that  section  (by  levy  on  the 
personal  chattel  money,  or  land  of  the  corparation),  the  73d 
and  two  following  sections  give  a  further  remedy  by  a  writ  of 
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aequestration.  By  this  writ^  alithe  gooda^  chattels,  credits,  &c., 
of  the  corporation  are  seised,  and  put  into  the  hands  of  a  seques- 
trator appointed  by  the  court,  who  proceed  to  administer  and 
<<  distribute  the  net  proceeds  thereof  among  all  the  creditors  of 
such  corporation,  according  to  the  rules  establi^ed  in  the  case 
of  the  insolvency  of  individuals.'^  . 

The  mode  of  obtaining  satisfa^ion  by  an  attachm^t  execu- 
tion is  not  recognised  by  the  letter  of  these  sections,  and  is 
wholly  contrary  to  the  policy  and  spirit  of  them,  which  in  case 
of  an  execution  against  a  corporation  being  returned  "no 
goods,"  treats  them  as  insolvents,  and  requires  their  assets  to 
be  distributed  among  all  their  creditors. 

8d.  As  our  opinion  on  the  first  ground  of  objection  t^en  to 
thk  attachment  is  conclusive  of  the  case,  it  is  not  necessary  to 
decide  the  second;  but  as  it  has  been  insisted  upon  by  the 
leajrned  counsel  in  their  argument,  it  may  be  proper  to  notice  it. 

Whether  a  debt  on  which  plaintiff  has  obtained  a  judgment 
can  be  attached,  is  yet  an  open  qjueation  in  this  court,  and  at- 
tended with  more  diflBculties  than  seem  to  have  been  noticed  in 
"the  opinion  delivered  by  the  learned  court  in  the  case  of  Crabb 
V,  Jones.i  But  we  are  dear,  that  when  the  defendants'  per- 
sonal property  has  been  levied  on  to  an  amount  sufficient  to 
satisfy  the  judgment,  he  is  no  longer  a  debtor  of  the  plaintiff. 
As  between  the  parties,  the  levy  and  seizure  of  the  property  is  a 
satisfaction  of  the  judgment.  The  officer  is  liabie  for  the  debt, 
which  may  now  truly  be  said  to  be  in  gremio  legis.  It  is  no 
longer  in  the  power  of  the  defendant  to  retain  the  money  in  his 
own  hand;  and  it  would  be  a  full  and  complete  answer  for  the 
garnishee  to  show,  on  a  plea  of  nulla  bona  to  the  scire/acias, 
that  at  the  time  the  attachment  was  served  upon  him,  his  pro- 
perty was  seised  and  advertised  for  sale  by  the  sheriff,  and 
afterwards  sold  to  satisfy  the  debt;  or  what  iS  the  same  thing, 
that  he  was  compelled  to  pay  the  money  to  the  sheriff  in  order 
to  arrest  the  sale  of  his  effects.  The  sheriff  has  no  discretion; 
he  must  execute  his  Ji,  /a.,  and  the  defendant  cannot  hinder 
him;  and  even  if  defendant  had  an  opportunity  to  apply  to  the 
court  from  which  the  execution  issued,  the  court  ought  not  and 
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vould  not  interfere  to  «tay  proceedings,  and  thus  peril  the  loss 
of  plaintiff's  demand. 

If  after  the  sheriff  had  returned  his^.^a. «  money  made,"  an 
application  had  been  made  to  the  court  for  leave  to  the  sheriff 
to  apply  the  plaintiff's  money  to  an  execution  held  by  the  she- 
riff against  him,  it  would  have  been  granted  of  course,  unless 
some  bona  fide  assignee  interfered  with  a  prior  claim. 

Let  the  money  in  court  be  paid  to  the  assignee  of  the  plaintiff! 

Note. — On  the  question  of  attaching  demands  in  suit  and 
after  judgment — ^besides  the  case  (in  some  things  anomalous)  of 
M'Carty  v.  Emlen,*  see  Wallace  v.  M'Connell,*  sharp  v.  Clark,* 
Howell  V.  Freeman,*  Kidd  v.  Shippen,'  and  Thomdike  v.  De 
Wolf.* 


Opinion  of  Judge  Shaler. 

[January  Term,  1844. 

SAMUEL  RUSSELL  V.  WHITESIDES  £T  AL.,  OWNERS  OF  THE  STEAM- 
BOAT NORFOLK. 

1.  The  phrase,  exoepUog  **  dangtr$  •/  iM  rwr^^  inserted  in  bills  of  lading  for  the 
navigation  of  the  western  waters,  means  nnavoidahle  perib,  such  as  cannot  be 
prevented  by  good  management  or  with  circamspeotion  and  diligence;  and  it  it 
equivalent  to  the  words  **  penis  of  the  ma,**  in  a  martiie  bill  of  lading. 

3.  It  is  intended  to  relieve  the  owner  of  a  boat  from  the  liabilities  of  a  oommoa 
carrier,  so  far  as  those  dangers  peculiarly  incident  to  river  navigation  cannot  be 
guarded  against  by  the  rttmoH  diligence,  care,  and  attention. 

3.  The  ofitfs  is  upon  the  carrier  to  prove  that  he  is  within  the  exception. 

4.  The  privilege  of  reshipping  given  to  a  common  oarrier  is  for  Ats  oonveidenee ; 
and  it  does  not  exempt  him  from  his  undertaking  to  deliYer  at  the  lotnimit  of 
the  voyage,  or  excuse  him  from  the  dangers  of  the  river  navigation. 

The  opinion  of  the  court  was  delivered  by  the  Hon.  Jupgs 
Sealer,  January  gd,  1844,  as  follows: 

A  case  hsus  been  stated  for  the  opinion  of  the  court,  in  which 
the  parties  agree  that  twelve  tierces  of  rice  were  shipped  on 
board  the  S.  B.  Norfolk,  then  lying  at  New  Orleans,  bound  for 
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Pittsburgh,  delivered  ia  good  order  at  the  port  of  Pittsburgh^ 
<*the  dangers  of  the  river  only  excepted,"  consigned  to  the 
plaintiffs — ^the  defeudants,  ^^reserving  the  privilege  of  reship- 
ping  on  good  boats/'  The  bill  of  lading  is  in  the  usual  form, 
and  is  dated  June  4th,  1840. 

It  is  further  admitted  that  the  twelve  tierces  of  rice  were  re- 
shipped  at  Cincinnati  on  board  the  steamer  J^vi  Welsh,  which 
it  is  agreed  was  a  good  boat — and  that  at  Blennerhassett's  Island 
the  Levi  Welsh  with  the  rice  on  board,  struck  a  stone  in  the 
Ohio  river,  and  knocked  a  hole  in  her  bottom,  by  which  accident 
the  rice  became  damaged  and  lost. 

Two  questions  occur;  1st.  Does  the  privilege  of  transhipment 
reserved  to  the  defendants  in  the  bill  of  lading,  (if  it  was  done 
in  good  boats,  as  provided  for,)  discharge  the  defendants,  the 
carriers,  from  all  liability? 

iid.  Does  the  fact  alleged  in  the  case  stated — ^that  the  loss 
occurred  by  striking  a  stone  in  the  Ohio  river,  and  knocking  a 
hole  in  the  bottom  of  the  boat,  operate  per  se  to  discharge  the 
liability  of  the  carrier  in  virtue  of  the  clause  in  the  bill  of  lading 
excepting  the  dangers  of  the  river  from  the  carriers'  liability? 

In  considering  these  questions,  I  propose  to  reverse  their 
order;  and  in  the  first  place,  what  is  the  meaning  of  the  phrstse 
"dangers  of  the  river?"  now  to  be  found  in  all  our  bUls  of  lading. 
To  give  it  any  reasonable  and  fair  construction,  it  niust  be 
deemed  to  n>ean  dangers  that  are  unavoidable,imminent  hazards. 
It  has  been  declared  by  a  very  eminent  judge,  in  a  well  exam- 
ined case,  involving  the  law  of  the  western  waters  in  relation 
to  carriers,  to  be  equivalent  to  the  words  <<  perils  of  the  sea," 
one  of  the  usual  exceptions  in  a  marine  bill  of  lading:  That  is, 
imavoidable  perils,  such  as  could  not  be  prevented  by  good 
management,  skilful  navigation,  or  with  circumspection  and 
diligence.  It  is  a  term  which  contradistinguishes  those  perils 
that  are  deemed  the  acts  of  God,. as  winds,  tempests,  lightnings, 
&c. — or  the  acts  of  the  public  enemy,  from  those  accidents  that 
happen  from  running  on  sunken  and  unknown  rocks,  the  bars 
and  sand  banks  of  an  unknown  coast,  collision  with  ships  at 
sea,  or  plunder  by  pirates,  in  all  of  which  care,  diligence,  skill 
and  activity  must  be  exercised  for  their  prevention,  without 
which,  the  perils  intended  to  be  guarded  against,  form  no  excep- 
tion. 

16* 
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The  phrase  dangers  of  the  river,  according  to  our  interpreta- 
tion^ is  intended  to  relieve  the  owner  of  the  boat  from  the  liabi- 
lities of  a  common  carrier,  so  far  as  those  dangers  peculiarly 
incident  to  the  river  navigation  cannot  be  guarded  against  by 
diligence,  care  and  attention — the  utmost  care,  attention  and 
diligence ;  for  as  with  the  utmost  care  and  diligence  the  common 
carrier  is  liable  for  all  accidents  and  losses  imless  they  can  be 
attributed  to  unavoidable  misfortune  from  winds,  tempests,  &c., 
or  losses  by  the  common  enemy — so  this  clause  in  the  bill  of 
lading  is  intended  to  protect  him  only  in  those  cases  where  care 
and  diligence,  skill  and  knowledge,  could  not  prevent  accidents 
from  happening  from  the  ordinary  dangers  of  river  navigation, 
such  as  sunken  rocks,  planters,  floating  timber,  collision  of  boats, 
and  numerous  casualties  of  a  similar  natura,  to  which  the  navi- 
gation of  our  western  waters  is  liable. 

Then  comes  the  question,  the  accident  having  happened,  upon 
whom  is  the  onus  imposed,  showing  that  the  carrier  is  within 
the  exception?  In  my  view  it  lies  clearly  upon  the  defendant, 
the  carrier.  Running  ashore,  striking  a  stone,  getting  impaled 
upon  a  planter,  coming  in  collision  with  another  boat,  are  all 
dangers  of  the  river,  under  some  circumstances,  but  are  not 
under  all  circiunstances,  unavoidable  dangers;  could  human 
skill  and  foresight  have  avoided  them  in  the  particular  instance? 
Who  is  to  show  these?  Running  on  a  rock  may  sink  a. vessel; 
in  some  stages  of  the  water  it  is  unavoidable,  but  in  such  stages 
it  may  be  gross  negligence  to  run  at  all;  was  the  boat,  at  the 
time  of  running  on  a  stone,  navigated  with  skill  and  prudence, 
well  piloted — ^was  all  reasonable  diligence  used  to  prevent  the 
disaster?  These  are  matters  for  the  party  claiming  the  exemp- 
tion, to  make  out.  He  ran  upon  a  rock,  non  constat,  that  this 
was  a  danger  of  the  river  he  could  not  have  avoided.  He  con- 
tracted to  deliver  goods,  <nhe  dangers  of  the  navigation  ex- 
cepted.'* Has  he  delivered  them?  No!  Why  not?  He  alleges 
in  excuse  that  his  boat  sunk;  that  is  a  danger  of  the  navigation; 
but  it  may  be  avoided  in  ninety-nine  cases  out  of  a  hundred, 
by  due  diligence.  He  ran  aground,  ran  on  a  rock  and  struck  a 
descending  boat,  and  so  sunk.  Could  he  not  have  avoided  these 
accidents  ?  Who  then  is  to  make  out  the  fact  of  diligence  ?  Who 
but  he  who  is  presumed  to  know  all  about  it — the  carrier  him- 
self f    Until  he  makes  out  all  the  facts  necessary  to  create  the 


Judge  Shaler^s  Opinion.  1811 

exemption  provided  for  in  the  bill  of  lading,  he  is  an  insurer,  a 
common  carrier..  The  boat,  he  alleges,  struck  a  stone  in  the 
Ohio  river  and  knocked  a  hole  in  her  bottom;  but  the  case  no 
where  alleges  that  the  steamboat  was  navigated  with  the  care 
and  diligence  necessary  to  avoid  the  accident;  without  such  care 
and  diligence  the  exemption  in  the  bill  of  lading  is  a  nullity;  on 
the  carrier  is  the  burden  of  proof,  and  the  case  is  fatally  defective 
in  not  stating  it,  if  such  was  the  fact. 

We  then  come  to  the  other  point,  ^he  privilege  of  reship- 
ping  on  good  boats.  The  goods,  it  is  admitted  by  the  case,  were 
reshipped  on  board  a  good  boat  Does  the  clause,  (that  having 
been  the  £Bict,)  discharge  the  responsibility  of  the  carrier?  In 
other  words,  is  the  shipper  bound  to  look  to  the  carriers  who 
accepted  of  the  goods,  or  to  the  boat  on  board  which  the  re- 
shipment  was  made?  What  is  the  contract?  That  the  goods 
are  to  be  delivered  in  good  order  to  the  consignee  in  Pittsburgh. 
Has  the  carrier  performed  his  contract?  The  case  stated,  nega- 
tives this:  Is  he  excused  on  account  of  the  exception  against 
the  dangers  of  the  river  navigation?  That  point  is  disposed  of 
against  him.  Do  the  terms,  "with  liberty  of  reshipping  on 
good  boats,"  exempt  him  from  habilities?  We  think  not.  We 
think  the  undertaking  is  to  deliver  at  the  terminus  of  the  voyage, 
and  that  his  responsibility  continues  imtil  the  delivery.  This  is 
his  contract  He  is  an  insurer  sub  modoy  to  the  full  extent  of 
his  undertaking.  The  privilege  of  reflbipping  is  in  terms  as  it 
is  in  effect,  for  his  own  conveniences.  He  is  bound  to  have  the 
goods  delivered  at  Pittsburgh;  if  he  undertakes  to  reship  at  his 
own  risk,  and  without  the  privilege  (allowed)  to  place  the  goods 
on  board  another  vessel,  he  becomes  an  insurer  without  the 
benefit  of  exemption  arising  from  the  clause,  "dangers  of  navi- 
gation excepted.''  Reshipping  without  securing  to  himself  the 
assent  of  the  shipper,  he  converts  himself  into  a  common  carrier, 
with  a  common  carrier's  responsibilities.  It  is  a  settled  rule, 
that  whenever  an  exemption  from  the  liabilities  which  the 
common  law  imposes,  is  claimed  in  virtue  of  a  contract — ^that 
any  deviation  from  the  terms  of  the  contract,  is  destructive  of  the 
exemption.  If  therefore,  without  the  assent  of  the  shipper  to  a 
reshipment,  the  goods  had  been  lost  on  board  the  boat  in  which 
they  were  reshipped,  although  by  an  unavoidable  danger  of 
navigation,  still  the  parties  to  the  bill  of  lading  would  bave  beea 
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responsible  as  ooxnmon  carriers^  if' the  accident  was  not  one 
against  which  the  custom  of  common  carriers  would  form  an 
exception.  The  privilege  allowed  them  is  of  manifest  advan* 
tage.  First,  it  is  a  matter  of  convenience. to  the  carrier — ^next, 
it  enables  him  to  claim  the  benefit  of  the  exemption — dangers  of 
the  river.  But  we  conceive  it  goes  no  further,  and  that  the 
liability  of  the  owners  of  the  Norfolk  continues  up  to  the  time 
of  the  delivery  of  the  goods  at  Pittsburgh;  and  not  having 
brought  themselves  witUin  the  exception  under  which  they 
claim  an  exemption,  that  the  judgment  must  be  for  the  plain- 
tiffs on  the  case  stated. 


CASE  IN  THE  DISTRICT  COURT  FOR  THE  CITY 
AND  COUNTY  OF  PHILADELPHIA. 

[Jmnoary,  1849. 

QUINTON    V.    THE    PHILADELPHIA,    GERMANTOWN,    AND    NORRIS- 
TOWN   RAILROAD   COMPANV. 

1.  An  attachment  execntion,  under  the  act  16th  of  June,  1836,  relating  to  ezecn- 
tions,  will  lie  on  a  judgment  obtained  against  a  corporation  defendant* 

By  Judge  Stroud.  The  plaiatiflF  having  obtained  judgment 
against  the  defendant,  issued  an  attachment  execution  upon  it, 
with  a  scire  facias  clause  to  William  G.  Alexander  as  garnishee. 
Interrogatories  propounded  to  the  garnishee  were  subsequently 
filed,  to  which  answers  have  been  given,  showing,  as  I  think, 
that  a  debt  is  due  by  the  garnishee  to  the  defendant.  The 
plaintiff  has  obtained  a  rule  on  the  garnishee,  to  show  cause 
why  judgment  should  not  be  entered  against  him  on  these 
answers.  .In  the  course  of  the  ajrgument  upon  this  rule,  a 
doubt  was  suggested  whether  an  attachment  execution  could 

•  The  decision  of  the  district  court  of  Allegheny  county,  anf^  page  179,  on  the  sub- 
ject^of  attachments  of  execution,  being  opposed  to  that  of  the  district  eoart  for  the 
city  and  county  of  Philadelphia,  all  judicial  opinions  connected  therewith  cannot 
be  otherwise  than  interesting  to  the  prolessioii  in  this  state.  In  the  case  of  Quin- 
,ton  0.  The  Philadclphto,  Gcrmantown,  and  Norristown  Railroad  Company,  (1 
Penn  Law  Jour.  p.  19,)  Judge  Jones  delivered  an  opinion  in  which  judge  Pettit 
ooncorred,  which  coincided  in  result  with  the  opinion  of  judge  Stroad,  given  above, 
•ad  now  for  tbm  first  time  published. 


Ju4g9  SttmJPs  Opinion.  -   187 

be  issued  on  a  judgment  against  a  corporation  defendant;  And 
it  becomes  necessary  to  determine  this  as  a  question  preliminary 
to  what  is  raised  directly  upon  the  rule  for  judgment 

Process  of  attachment  execution  has  its  origin  in  the  act  of 
assembly  of  the  16th  June,  1836,  « relating  to  executions." 
One  of  the  subdivisions  of  the  same  act  has  this  formal  caption, 
^execuiions  against  corporations.^*  And  the  first  section 
under  this  caption  (being  the  seventy-second  of  the  act),  reads 
thus:  <' All  executions  which  shall  be  issued  from  any  court  of 
record  against  any  corporation,  not  being  a  county,  township, 
or  other  pubUc  corporate  body,  shall  command  the  sheriff  or 
other  officer  to  levy  the  sum  recovered,  together  with  the  costs 
of  suit,  of  the  goods  and  chattels,  lands  and  tenements  of  such 
corporation,  and  such  execution  shall  be  executed  in  the  mamier 
following,  to  wit,  &c. 

The  process  thus  prescribed  is,  in  form  and  effect,  a  writ  of 
fieri  facias^  and  it  is  argued  that  the  language  <<  a// executions," 
excludes  resort  to  any  other  kind  of  writ  to  obtain  the  fruits  of 
a  judgment  against  a  corporation,  except  one  essentially  of  that 
d^ription.  And  with  the  qualification,  that  special  executions 
such  as  the  levari /aeias^  to  enforce  a  judgment  on  a  mortgage, 
or  under  the  mechanics'  lien  act,  the  habere  facias  possessionem 
in  ejectment,  or  habere  facias  seisinam  in  real  actions,  are  not 
excluded,  I  am  disposed  to  think  the  proposition  is  correct 

With  this  concession  in  view,  it  is  proper  to  inquire  whether 
there  is  any  thing  in  the  nature  of  an  attachment  execution 
which  forbids  its  use^  to  obtain  satisfaction  of  a  judgment  against 
a  corporation. 

By  the  twenty-second  and  twenty-third  sections  of  the  act, 
« stock  owned  by  any  defendant  in  any  body  corporate,  depo- 
sites  of  money  in  a  bank,  &c.,  and  debts  due  to  him,  also  goods 
of  the  defendant  pawned  or  pledged  by  him  to  security  for  a 
debt,  &C.,  or  demised  or  bailed  for  a  term,  &c.,"  are,  with  cer- 
tain restrictions  to  preserve  the  rights  of  third  persons,  made  lia- 
ble to  execution.  Of  the  things  here  enumerated,  a  debt  due  to  the 
defendant,  and  money  deposited  by  him  in  a  bank,  &c,  were 
for  the  first  time  in  this  commonwealth  made  liable,  by  this  act, 
to  execution  on  a  judgment  directly  against  the  defendant  And 
in  common  with  stocks  and  goods  pawned  or  demised,  &c,  a 
just  regard  for  thoughts  of  third  persons,  as  also  the  interest  of 
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the  parties >  to  the  judgment,  required  recourse  to  process  less 
summary  than  a  fi./a.  "  Process  in  the  natui^e  of  an  attach- 
ment'* was  accordingly  devised  to  accomplish  these  ends.  Its 
purpose  and  mode  of  application  are  indicated  in  a  general  man- 
ner,  in  the  several  sections  of  the  act,  beginning  with  the  thirty- 
second  and  ending  with  the  thirty-eighth.  When  the  object  of 
the  plaintiff  is  to  reach  stocks,  whether  standing  in  the  name  of 
the  defendant  or  of  another  person  for  his  benefit,  the  process, 
though  substantially  the  same,  is  described  in  language  some- 
what dissimilar  from'  that  which  is  used  in  reference  to  debts, 
deposites  of  money,  and  goods  pawned,  &c.  A  judgment  hew- 
ever,  is  to  be  obtained  in  either  case  before  actual  execution 
shall  issue.  And  there  is  a  difference  between  the  modes  of 
actual  execution.  The  language  of  the  thirty-eighth  section  is 
this:  « If  judgment  sheJl  be  given  for  the  plaintiff  on  such  at- 
tachment, it  shall  be  lawful  for  him  to  have  execution  thereof 
as  follows,  to  wit,  1.  If  the  property  attached  be  stock  in  a  cor- 
poration as  aforesaid,  the  execution  shall  be  by  a  writ  of  Jieri 
facias  against  the  original  psfenpant,  by  virtue  of  which 
such  stock,  or  so  much  thereof  as  shall  be  necessary  to  satisfy  the 
judgment  and  costs,  may  be  sold  by  the  sheriff  as  tn  other  cases. 

«  2.  If  the  property  attached  be  a  deposit  in  money  or  a  debt 
due  as  aforesaid,  execution  shall  be  had  in  the  manner  allowed 
in  the  case  of  effects  in  the  hands  of  a  garnishee  in  a  foreiga 
attachment." 

It  appears  by  these  provisions^  that  in  regard  to  stocks, 
attached,  the  actual  execution  is  by  the  very  same  process 
against  the  original  defendant,  which  is  directed  against  corpo- 
rations in  the  seventy-second  section. 

In  relation  to  debts  and  deposits  of  money  when  attached, 
the  execution  is  to  be  <<  in  the  manner  allowed  in  the  case  of 
effects  in  the  hands  of  a  garnishee  in  a  foreign  attachment." 

Now  in  foreign  attachment,  where  a  debt  is  attached  and  the 
debtor  made  garnishee,  the  course  is,  after  obtaining  judgment 
against  the  garnishee,  whether  upon  his  answers  to  interroga^ 
tories,  or  his  neglect  or  refusal  to  answer,  or  the  verdict  of  a 
jury,  to  issue  execution  against  the  garnishee  in  like  manner  as 
in  the  case  of  a  judgment  rendered  against  him  for  his  owu 
proper  debt. 

Such  was  the  practice  before  the  act  of  assembly  of  June  13, 
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1836,  relating  to  the  commencement  of  actions,  and  I  do  not  see 
that  any  change  is  made  in  this  respect  by  that  act.  It  is  true, 
that  by  the  sixty-ninth  section  of  that  act  it  is  provided,  that 
"after  a  verdict  for  the  plaintiflf  on  any  scire  facias  (against  the 
garnishee),  it  shall  be  lawful  for  him  to  have  execution  of  his 
judgment  in  the  attachment,  to  be  levied  of  the  goods  or  effects 
ao  found  in  the  hands  or  possession  of  the  garnishee,  or  of  so 
much  as  shall  be  sufficient  to  satisfy  his  demand.''  But  this 
cannot  apply  to  a  debt  attached,  which  cannot  be  seised 
and  sold  as  a  chattel.  The  next  section  is  adapted  to  the  case 
of  a  debt;  and  this  directs  the  execution  to  go  against  the  gar- 
nishee, «  as  in  the  case  of  a  judgment  against  him  for  his  proper 
debt,  to  be  executed,  if  the  garnishee  shall  neglect  or  refuse, 
upon  the  lawful  demand  of  the  proper  officers,  to  pay  the  debt 
or  duty  attached,  if  the  same  shall  be  due  and  payable." 

When,  therefore,  a  debt  is  attached,  the  actual  execution  is 
neither  in  form  nor  direct  effect  against  the  original  defendant, 
so  that  the  mode  of  executing  it,  which  is  the  cardinal  purpose 
of  the  seventy-second  section,  is  of  no  importance  in  the  present 
inquiry.  If  the  officer  in  whose  hands  it  is  placed,  can  find  no 
property  of  the  garnishee  whereon  to  levy,  he  must  return  it 
accordingly  nulla  bona.  Yet  such  return  cannot  prejudice  the 
original  defendant. 

The  plaintiff  cannot  make  the  return  to  that  writ  the  ground 
of  an  application  for  a  writ  of  sequestration.  He  will  still  be 
under  the  necessity  of  issuing  the  very  process  prescribed  by 
the  seventy-second  section,  and  the  officer  will  be  obliged  to  fol- 
low out  the  directions  of  that  section  in  regard  to  the  mode  of 
enforcing  it,  before  sequestration  is  authorized.  I  can  see, 
therefore,  no  ground  of  objection  on  the  part  of  a  corporation 
defendant  to  the  use  of  an  attachment  execution. 

The  phraseology  of  the  nineteenth  and  twentieth  sections,  as 
also  that  of  the  thirty-second,  thirty-third,  thirty-fourth,  and 
thixty-fifth  is  general,  comprehending  alike  natural  persons  and 
legal  entities  when  defendants  in  judgments,  and  no  good  rea- 
son for  a  discrimination  between  them  in  respect  to  the  fullness 
of  remedy,  when  defaulting  debtors,  can  be  shown.  I  am  of 
opinion,  therefore,  that  process  of  attachment  execution  may 
issue  on  judgments  against  corporations,  and  the  rule  for  judg- 
ment in  this  case  should  be  made  absolute. 
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IN  THE  COMMON  PLEAS  OP  PHILADELPHIA. 

[Juioary  30th,  1844. 

JOHNSOir  V.  FACKKSr. 

1.  Since  the  act  of  July  1%  1849,  it  is  necenary  that/(BNiaZ«t  ahonld  gire  the  m. 
cnrity  reqaired  by  section  33  of  that  act,  in  order  to  obtain  an  appeal  from  the 
judgment  of  an  aJdennan  or  justice  of  the  peace. 

This  was  a  rule  to  show  cause  why  defendant  (a  female,) 
should  not  file  an  appeal  from  the  judgment  of  an  alderman, 
without  entering  security,  as  required  by  the  ddd  section  of  the 
actof  July  12, 1842. 

H.  JtPIlvaine  Esq.,  diowed  cause,  and  contended  that  the 
acts  which  dispensed  with  security  on  appeals  by  women,  were 
supplied  by  the  act  of  July  12;  and  that  now  in  all  cases  the 
recognizance  must  be  given  in  the  form  prescribed  in  the  93d 
section  of  that  act 

J.  P.  Montgomery  Esq.yiox  the  rule,contended,  that  by  the-  3dd 
section,  those  defendants  only  who  are  by  this  act  exempted  from 
imprisonment  for  debt,  are  compelled  to  enter  this  particular  secu- 
rity. It  is  not  required  of  all  defendants,  but  only  those  exempt 
by  the  act.  Now  females  were  exempt  firom  imprisonment  by 
the  act  of  1819,  and  the  object  of  the  act  of  1842^  being  to  abo- 
lish imprisonment  for  debt,  cannot  apply  to  those  who  are 
already  exempt.  This  particular  security  cannot,  therefore,  be 
exacted  from  them,  as  they  are  not  the  persons  mentioned  in 
the  act,  and  the  security,  if  given,  must  be  given  under  the  pro* 
visions  of  the  act. 

P^  curiam.  The  statutes  which  exempted  women  firom  im- 
prisonment for  debt,  are  supplied  by  the  act  of  July  12, 1842, 
and  it  is  now  necessary  that  women,  in  order  to  obtain  an  ap- 
peal or  stay  of  execution,  should  give  the  security  required  by 
the  33d  section  of  said  act    Rule  discharged. 


THE 
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IN    THE    COURT    OF    COMMON    PLEAS    FOR   THE 
COUNTY  OF  PHILADELPHIA—IN  EQUITY. 

[Febrauy  14, 1844. 
Opinion  of  the  Hon.  Edward  Kingy  President. 

[This  decision  on  the  extent  of  the  jurisdiction,  in  one  class  of 
cases,  of  ail  the  courts  of  conunon  pleas  under  the  recently  ^ 
granted  chancery  powers,  it  is  believed,  will  not  be  unaccept- 
able throughout  the  state.] 


THOMAS   £T   AL.  V.    ELLMAKER    £T   AL. 

1.  Certain  members  of  an  unincorporated  association  called  a  hose  eomf^any,  whose 
object  as  defined  by  their  articles  was  to  render  aid  to  their  fellow  citizens  in  ex- 
ting'uishingf  fires,  filed  a  bill  alleging  an  illegal  and  unjnst  expolsion  of  themselves 
from  the  association  by  the  other  members,  defendants,  and  praying  an  account- 
receiver,  &&,  and  that  a  dissolution  of  the  association  should  be  decreed  and  dis- 
tribatioa  of  the  property,  with  an  injunction  to  restrain  the  election  of  new 
members  and  other  acts  injurious  to  plaintiffs — injunction  having  been  granted 
at  the  hearing  on  bill  and  answer,  it  was  dissolved,  but  the  cause  was  allowed  to 
stand  over  for  the  purpose  of  amendment  of  the  prayer  and  addition  of  parties. 
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9.  The  court  hu  jmiadietion  in  mich  eases  to  eompel  the  restorstioii  of  the  flteni- 
ben,  both  under  its  unlimited  powers  in  cases  of  trusts  and  trustees,  and  also 
under  the  13th  section  of  the  act  of  June  16th,  1836. 

3.  There  is  no  adequate  remedy  at  law,  for  mandamus  would  not  lie, 

4.  The  latter  part  of  the  13th  section  of  the  act  of  1836,  is  cumuktive  not  restrie- 
ti?e. 

5.  These  associations  are  charities  under  the  common  law  of  PennsylTania. 

6.  A  majority  of  the  members  could  not  lawfblly  divert  the  funds  fi^  their  origi- 
nal destination. 

7.  Whatever  may  be  their  relation  to  third  persons,  they  have  none  of  the  features 
of  a  partnership  amonj^  themselves— therefore  the  relief  granted  to  a  partner 
under  similar  circumstances,  is  inapplicable  here. 

8.  No  relief  inconsistent  with  the  special  prayer  of  the  bill,  can  be  granted— there- 
fore under  a  prayer  lor  dissolution,  restoration  cannot  be  decreed. 


This  case  as  disclosed  by  the  bill,  exhibits,  and  answers,  is  in 
substance  as  follows:  The  plaintiffs  ten  in  number,  and  the 
defendants  eighteen  in  number,  and  others,  were  jointly  mem- 
bers of  a  <<fire  hose  association,  in  Philadelphia,''  known  since 
the  year  1817  as  the  <<Ph<Bnix  Hose  Con^any."  This  asso- 
ciation was  never  incorporated,  but  existed  under  a  constitution 
and  by-laws  framed  by  themselves  for  their  better  government, 
and  subscribed  by  each  person  becoming  a  member.  The 
preamble  to  the  constitution  and  by-laws,  declares  that  the 
associates  '<being  well  convinced  of  the  great  utility  to  be 
derived  from  well  regulated  hose  companies  in  time  of  fire,  and 
being  desirous  to  render  assistance  in  order  to  preserve  the  pro- 
perty of  their  fellow  citizens  from  the  ravages  of  that  destructive 
elem^it,  had  formed  themselves  into  an  association  under  the 
name  and  title  of  the  <  Phoenix  Hose  Company,'  and  for  the 
good  government  thereof,  had  adopted  a  constitution  and  by- 
laws; for  the  support  of  which  they  mutually  pledged  them- 
selves." This  association  has  continued  in  harmonious  action 
until  the  controversy  which  has  given  rise  to  these  proceedings. 
During  this  time,  a  large  fund  has  accumulated  from  the 
voluntary  subscriptions  of  the  members,  which  has  been  invested 
in  a  house  and  lot  for  the  reception  of  their  apparatus  and  hose, 
and  other  appliances  required  for  the  objects  of,  the  association. 
For  the  better  understanding  of  the  case,  it  becomes  necessary 
here  to  recur  to  a  portion  of  the  constitution  and  by-laws, 
which  are  alleged  by  the  complainants  to  have  been  infracted 


'     Jtu^  King's  Opinion.  191 

by  the  defendants,  and  which  infraction  forms  fhe  i)asis  of  the 
relief  a^ed  by  complainants  in  their  bilL  By  the  fourth  sec- 
tion of  the  constitution  it  is  declared,  that  <<no  member  shall  be 
elected  or  expelled  without  the  concurrence  of  two-thirds  of 
diose  present/'  and  that  <<no  member  shall  be  expelled  without 
having  an  opportunity  to  defend  himself  By  the  fourth 
section  of  the  fourth  by-law,  it  is  made  the  duty  of  the  secre- 
tary to  <<have  notices  served  on  all  the  members,  at  least  twelve 
hours  previous  to  every  meeting,  designating  those  at  which 
amendments  to  the  constitution  or  by-laws  are  to  be  deter- 
mined upon/'  Among  the  officials  contemplated  by  the  con- 
stitution, is  an  electing  committee  of  five  members,  chosen 
semi-annually.  By  the  first  section  of  the  first  by-law,  <<any 
pennon  wishing  to  become  a  member,  shall  be  proposed  in 
writing  to  the  electing  committee,  who  should  they  deem  him 
eligible,  shall  report  him  at  the  next  meeting  of  the  company, 
when  he  may  be  elected."  The  stated  meetings  of  the  society 
are  to  be  held  the  first  Thursday  of  every  month;  but  special 
meetings  may  be  called  at  any  time  at  the  request  of  six  mem- 
bers, by  direction  of  the  president. 

The  bill  proceeds  to  charge  that  the  defendants  entered  into 
-a  combination  to  expel  the  complainants  from  membership  in 
the  association,  and  to  deprive  them  of  all  rights  therein;  and 
that  in  pursuance  of  this  combination,  the  first  ten  named 
defendants  did  secretly  conspire  and  agree  that  they  would 
procure  the  election  of  the  other  eight  defendants  as  members 
of  the  association  to  vote  and  assist  them  in  the  expuUon  .of 
the  complainants.  That  in  pursuance  of  such  combination,  the 
last  mentioned  eight  defendants  were  nominated  heioie  cua 
electing  committee  at  a  meeting  held  in  an  unusual  and  sudden 
manner,  and  without  due  notice  given  to  all  the  members 
thereof;  but  that  such  notice  was  purposely  delayed  and  held 
from  Wallace  Fassitt,  one  of  the  members  of  said  committee. 
The  bill  proceeds  to  charge  that  afterwards  and  in  pursuance  of 
the  combination,  a  special  meeting  was  called  under  the  direc- 
tion of  Peter  C.  Ellmaker,  the  president  of  the  association,  at 
the  request  of  six  of  the  defendants,  for  the  evening  of  the  14th 
of  April,  1843,  at  8  o'clock,  of  which  meeting  due  notice  twelve 
hours  previous  to  the  convening  thereof  was  not  given  to  the 
plainti&:  that  at  the  special  meeting  so  held,  the  first  ten  nam^ 
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defendants  and  others,  members  of  the  association,  in  further 
pursuance  of  the  combination  chai^fedy  and  against  the  protest 
of  Fassitt,  that  he  had  not  received  due  notice  of  the  meeting  of 
the  electing  committee,  proceeded  to  the  election  of,  and  did 
elect,  the  said  last  mentioned  defendants  members  of  the  asso- 
ciation. That  then  P.  C.  EUmaker,  without  any  previous 
notice  or  intimation  to  the  plaintiffs,  proposed  a  preamble  and 
resolutions,  illegally  and  unjustly  expelling  the  plaintiffs  from 
the  association;  which  preamble  and  resolutions  with  the  assist- 
ance  of  the  eight  illegally  elected  members  were  passed,  being 
so  cunningly  devised  and  framed,  that  they  included  the  names 
of  all  the  plaintiffs,  and  were  adopte4  by  t>i]^  andtjy^fame  vote; 
thereby  depriving  the  plaintiffs  of  their  right  of  voting,  and  pro- 
tecting each  other  in  the  enjoyment  of  their  rights.  The 
preamble  and  resolution  are  annexed  as  an  exhibit  to  the  bill, 
and  are  in  these  words:  <<  Whereas  it  is  necessary  for  the  well 
being  and  prosperity  of  associated  bodies,  that  union  and  har- 
mony-should exist  among  the  members  on  all  subjects  relating 
to  the  general  gqpd;  and  whereas,  it  has  been  ascertained  that  - 
a  combination  now  exists  among  a  number  oO|^  members  of 
this  company,  whose  object  is  ultimately  to  creale  a  dissolution; 
to  effect  which,  they  oppose  the  election  of  every  person,  regard- 
less of  character  or  qualification,  who  may  be  recommended  for 
membership,  unless  they  believe  the  candidate  will  assist  in  the 
accomplishment  of  their  object:  And  whereas,  the  company 
deeming  the  privilege  which  belongs  to  aU  bodies  constituted  in 
like  manner,  of  presenting  -those  of  their  members  who  have 
been  guilty  of  acts  which  are  prejudicial  to  the  interests  of  the 
constitution,  do 

Resolve,  That  S.  J.  Christian,  S.  B.  Thomas,  Joseph  Walker, 
F.  C,  Thomas,  William  C.  Conrad,  F.  A.  Eberman,  A.  V.  Gibbs,. 
Pennington  Jones,  F.  R.  M^Chire,  F.  J.  Ott,  Wallace  Fassitt, 
and  Elias  G.  Cope,  having  entered  into  a  conspiracy  to  prevent 
the  election  of  members,  and  ultimately  effect  a  dissolution  of 
this  company,  are  now  no  longer  worthy  of  membership. 

**  Resolved,  That  the  said  S.  J.  Christian,  &c.,  be  and  are 
hereby  expelled  from  this  company." 

After  the  usual  allegations  of  pretences,  interrogatories  to  be 
answered,  and  other  formal  parts,  the  bill  proceeds  first,  to  pray 
answers  firom  the  defendants;  second,  that  an  account  may  be 
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taken  of  all  and  every  part  of  the  property  and  effects  of  the 
association  at  the  time  of  the  pretended  expulsion  of  the  defend- 
ants, and  an  account  of  all  moneys  received  and  paid  since; 
thirds  that  a  receiver  be  appointed  to  take  possession  and  charge 
of  all  property  and  effects  of  said  association,  and  protect  the  ,* 
same  from  injury  and  waste;  fourth,  that  the  court  decree  a 
dissolution  of  the  association,  and  a  distribution  of  the  property 
between  such  persons  as  may  be  legally  entitled  thereunto; 
fifth,  that  an  injunction  cui  interim  be  granted,  restraining  the 
defendants  from  intermeddling  with  the  property,  from  electing 
new  members,  or  doing  any  act  or  thing  affecting  the  associa* 
tion,  or  the  rights  of  the  plaintiffs,  and  finally  for  general  relief. 
The  answers  of  the  defendants  admit  the  existence  of  t(ie 
association  as  charged  in  the  bill,  the  membership  of  the  plain- 
tiffs previous  to  the  14th  of  April,  1843;  that  the  associatioi^  ' 
was  held  under  the  constitution  and  by-laws  stated  in  the  bill,  and 
that  the  associates  held,  owned,  and  possessed,  the  real  and 
personal  estates  alleged  by  the  plaintiffs.  But  ihe  answer  dis- 
tinctly denies  the  combinations  charged,  and  asserts  that  (ifte 
notice  was  giv^n  of  the  time  of  the  meeting  of  the  association 
to  the  plaintiffs  ^ttd  others  members  thereof,  which  resulted  in 
the  largest  meeting  of  the  association  ever  assembled;  that  due 
notice  of  the  meeting  of  the  electing  committee  was  served  at 
the  residence  of  Wallace  Fassitt,  the  dissenting  member;  that 
such  meeting  was  not  held  in  a  sudden  and  unusual  manner, 
but  called  according  to  the  usual  mode  of  convening  the  com- 
mittee; that  the  committee  in  the  established  form  reported  in 
favour  of  admitting  as  members,  the  parties  alleged  by  the  bill 
to  have  been  irregularly  introduced;  and  that  although  Wallace 
Fassitt  did  object  to  the  reception  of  the  report  of  the  committee 
in  favour  of  admitting  the  disputed  members,  on  the  ground  of 
a  want  of  due  notiee  to  him,  yet  that  such  objection  was  over- 
ruled, and  the  persons  reported  favourably  upon,  were  duly 
elected  members  of  the  association,  and  therefore  entered  upon 
the  duties  thereof.  The  answers  then  proceed  to  admit  the 
expulsion  of  the  plaintiffs  in  the  manner  and  for  the  causes  set 
forth  in  the  bill;  aver  that  such  expulsion  was  determined  upon 
by  the  votes  of  two-thirds  of  the  members  present;  that  the 
plaintifis  were  present  and  had  the  constitutional  opportunity  of 
defending  themselves;  that  they  demanded  no  furttier  opportvi^ 
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nity  than  was  then  given  to  them  to  make  their  defence;  bat  on 
the  contrary,  acquiesced  in  the  sufficiency  and  legality  of  said 
opportunity.  It  is  then  admitted  that  the  question  of  expulsion 
was  taken  on  all  the  plaintiffs  together,  and  this  course  is  justi- 
fied from  the  nature  of  the  accusation,  and  that  the  plaintifb  did 
not  deny  or  dispute  the  charge.  It  is  further  admitted,  that 
neither  of  the  defendants  were  permitted  to  vote  on  the  ques- 
tion of  the  adoption  of  the  resolution  for  their  expulsion;  which 
course  is  further  justified  on  the  ground  of  parliamentary  usage ; 
and  the  decision  of  the  chair  is  said  to  have  been  acquiesced  in 
and  assented  to  by  the  plaintiffs. 

The  answers  of  the  several  defendants  have  not  been  excepted 
to,  and  the  case  having  been  set  down  by  the  plaintiff  on  bill 
and  answers,  the  answers  are  to  be  taken  as  true  in  all  points. 
Brinckenhoff  v.  Brinckenhoff,  7th  Chancery  Rep.  217. 

The  questions  raised  in  the  argument,  ai]d  which  we  are  now 
called  upon  to  decide,  are  first,  has  this  court  sitting  in  equity 
any  jurisdiction  over  these  parties?  Second,  can  we  grant  the 
relief  prayed  for  by  the  complainants  under  the  special  prayer; 
and  if  we  are  of  opinion  in  the  negative?  Have  they  shown 
such  equity  as  to  entitle  them  to  any  aid  from  us,  under  their 
prayer  for  general  relief,  according  to  the  settled  principles  of 
equity  practice  and  pleading? 

'  After  the  fullest  consideration  of  the  case,  I  can  see  no  reason 
to  question  our  jurisdiction  over  these  parties.  In  England  no 
doubt  can  exist  that  such  an  association  would  be  regarded  as 
a  charity  over  which  equity  would  exercise  control.  In  the 
Attorney-general  v.  Heelis,  2  Simons  &  Stuart  67,  the  vice- 
chancellor  says,  that  "funds  supplied  from  the  gift  of  the  crown, 
or  from  the  legislature,  or  from  private  gift  for  legal,  geneml  or 
public  purpose,  are  charitable  funds  to  be  administered  by 
courts  of  equity.  It  is  not  material  that  the  particular,  public, 
or  general  purpose,  is  not  expressed  in  the  statute  of  Elizabeth; 
all  other  legal, ^neral,  or  public  purposes  being  equally  within 
the  equity  of  the  statute.^'  In  the  case  of  M'Gill  v.  Brown, 
C.  0.  U.  S.,  which  arose  under  the  will  of  Sarah  Zane,  one  of 
the  disputed  bequests  was  of  a  sum  of  money  given  by  the  tes- 
tatrix to  the  citizens  of  Winchester,  Vii^inia,  for  a  fire  engine 
and  hose^  Speaking  of  this  bequest,  judge  Baldwin  m  his 
learned  and  elaborate  opinion  (page  66  of  Report),  says,  <^therQ 
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appears  no  adjudication  as  to  a  bequest  for  a  fire  engine  or  hose ; 
but  there  needs  no  argument  to  prove  it  as  much  an  object  of  ^ 
utility  as  a  sessions  house,  a  town  house,  &c.     We  should 
administer  the  law  of  charities  in  this  state  with  little  regard  to 
its  principles,  in  excluding  from  its  protection  so  laudable  an 
object  as  this."     The  authorities  to  sustain  this  position  might 
be  multiplied,  but  I  regard  it  as  unnecessary,  and  simply  refer  the 
inquirer  to  the  opinion  in  M'GiU  v.  Brown,  where  all  the  learn- 
ing on  this  subject  is  collated  with  remarkable  industry  and 
accuracy.     Although  it  has  been  held  in  our  supreme  courts 
that  the  statute  of  43  Elizabeth,  under  which  the  English  courts 
of  chancery  in  general  regulate  and  control  such  charities,  is  not 
in  force  in  Pennsylvania;  yet  a  common  law  analogous  in  its 
results  to  those  of  the  statute,  exists  in  this  state,  by  which  such 
subjects  are  placed  under  legal  control  and  protection.    «We 
consider,"  says  chief  justice  Gibson  in  Witman  v.  Lex,  "the 
principles  which  chancery  has  adopted  in  the  application  of  its 
principles  to  particular  cases,  as  obtaining  here,  not  indeed  by 
the  force  of  the  statute,  but  as  part  of  our  own  common  law; 
and  where  the  object  is  defined,  and  we  are  not  restrained  by 
the  inadequacy  of  the  instrument  which  we  are  compelled  to 
employ;  we  give  relief  nearly  if  not  altogether  to  that  extent 
which  chancery  does  in  England.     And  this  part  of  our  system 
has  been  produced  by  causes  which  worked  as  powerfully  here 
as  did  those  which  produced  the  system  of  relief  that  sprang 
from  the  statute  of  charitable  uses."    "The  cases  constructively 
within  the  statute,"  says  Rogers,  justice,  in  Babb  v.  Re^d,  i 
Rawle  151,  "are  of  a  public  nature,  tending  to  the  relief  of  the 
public  at  large,  and  even  where  there  are  not  corporations,  for 
equity  supports  the  uses  without  them."    But  remarks  the 
learned  judge,  commenting  on  the  case  before  hipi,  which  was 
that  of  a  society  of  Odd  Fellows,  "this  is  not  a  charity  within 
the  statute  of  Elizabeth,  or  the  common  law  of  Pennsylvania, 
the  benevolence  being  confined  to  its  own  members,"  and  most 
correctly,  for  it  wanted  the  feature  of  legal,  public,  and  general 
usefulness,  which  sir  John  Leech  in  the  Attorney-general  v. 
Heelis,  describes  as  the  peculiar  characteristic  of  those  charities 
which  are  administered  by  courts  of  equity.     The  same  doc-  . 
trine  is  advanced  by  Sergeant,  justice,  in  Unangst  v,  Shortz,  5 
Wharton  519.   "The  articles  of  agreement,"  he  observes,  "form 
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the  fundamental  rules  and  regulations,  and  are  in  the  nature  of 
a  constitution,  under  which  the  congregations  jointly  and  seve* 
raUy  enjoy  certain  temporal  and  religious  rights.  This  mode 
of  holding  real  estate  in  trust  for  religious  societies,  and  others 
of  a  charitable  nature,  was  frequently  adopted  in  Pennsylvania 
instead  of  a  charter  of  incorporation.  They  are  not  incorpo- 
rated bodies  in  the  proper  sense  of  the  term,  but  resemble  them 
in  this,  that  their  trusts  are  of  a  public  character,  and  are  spe- 
cially recognised  and  provided  for  by  the  laws  of  the  common- 
wealth.*' Again,  in  the  Methodist  Church  v.  Remington,  1 
Watts  218,  the  chief  justice  delivering  the  opiiiion  of  the  courts 
says,  "the  decision  in  Witman  v.  Lex,  17  S.  &  R.  388,  is  full  to 
the  point,  that  a  trust  in  favour  of  an  unincorporated  religious 
or  charitable  society,  is  an  available  one.''  In  the  same  judg- 
ment it  is  remarked  by  the  coiut,  that  "equitable  powers  ia 
support  of  charitable  uses,  seem  to  be  founded  rather  in  neces-. 
sity  and  the  constitution  of  the  court,  than  in  the  provisions  of 
the  statute  of  Elizabeth."  If  it  were  necessary  for  the  decision 
of  this  case,  that  I  should  hold  this  association  to  be  one  of  those 
charities,  which  are  recognised  and  sustained  by  the  common 
law  of  the  state,  I  should  not  hesitate  in  doing  so.  It  possesses 
all  those  attributes  of  general  public  usefulness,  that  total 
absence  of  all  motives  of  individual  emolument  and  advantage, 
which  are  the  true  indices  of  distinction  between  such  associ- 
ations, and  those  which  courts  of  equity  despite  of  every  effort 
of  their  originators,  have  regarded  and  treated  as  mere  copart- 
nerships. I  am  aware  that  the  supreme  court  have  under  the 
act  of  1791,  authorizing  that  tribunal  to  incorporate  literary, 
charitable,  or  religious  associations,  decided  that  such  associr 
ations  as  the  present,  are  not  within  the  purview  of  the  legis- 
lature. Yet  this  was  quite  a  different  question  from  whether 
such  associations  were  charities  within  the  common  law  juris- 
diction exercised  in  British  equity  under  the  statute  of  43 
Elizabeth.  That  was  a  question  of  legislative  intention  as 
expressed  in  a  written  law,  conferring  what  had  heretofore  been  • 
legislative  powers  on  a  judicial  tribunal.  The  present  is  a 
question  of  mere  judicial  authority,  to  be  decided  from  the 
nature  of  the  jurisdiction  possessed  by  the  tribunals,  to  be  ascer- 
tained from  direct  judicial  precedents  or  necessary  analogy  to 
them. 
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li^  however,  any  doubt  could  exist  afi  to  our  jurisdiction  over 
this  controyersy,  as  arising  from  our  unlimited  authority  over 
trusts  and  trustees,  there  can  be  none  under  the  provisions  of 
the  act  of  1831.  The  13th  section  of  that  act  declares,  that  the 
supreme  court  and  the  several  courts  of  common  pleas,  shall  have 
the  jurisdiction  and  powers  of  a  court  of  equity,  so  far  as  relates 
inter  alia  to  <<the  supervision  and  control  of  all  corporations,  ex* 
cept  those  of  a  municipal  character,  and  unincorporated  societies 
or  associations,  or  partnerships,"  The  section  then  proceeds  to 
declare,  that  <<  besides  the  powers  and  jurisdictions  aforesaid,'' 
the  supreme  court  sitting  in  bank  in  this  district  and  this  court 
shall  have  certain  other  enumerated  powers,  embracing  nearly 
the  whole  range  of  equity  jurisdiction.  It  is  argued,  that  be- 
cause this  part  of  the  section  which  so  enlarges  our  jurisdiction, 
reiterates  some  of  the  previous  granted  powers  and  omits  others^ 
that  it  was  intended  to  deny  to  the  courts  of  this  district  the 
powers  conferred  on  the  other  courts  of  common  pleas  in  such 
omitted  cases.  There  is  no  sort  of  reason  why  this  exception 
should  have  been  made  in  this  district,  but  on  the  contrary, 
manifest  reasons  why  it  should  not.  It  is  here  that  the  autho- 
rity of  the  supreme  court  and  of  this  court  over  unincorporated 
associations  and  societies,  is  most  required;  and  simply  because 
it  is  here  that  they  are  most  numerous.  To  give  the  supreme 
court  and  courts  of  common  pleas  a  peculiar  jurisdiction  where 
it  is  least,  and  to  exclude  them  where  it  is  most  wanted,  is  an 
intent  which  never  should  be  assigned  to  the  legislature,  unless 
inevitable  from  express  enactment.  Is  this  the  case  here?  As- 
suredly  not.  The  section  gives  jurisdiction  over  unincorporated 
associations  and  societies,  to  <<  the  supreme  court  and  the  several 
courts  of  common  pleas'^  without  exception;  and  that  part  of 
the  section  which  is  supposed  to  qualify  thii^  general  grant,  pur- 
ports to  enlarge  and  not  qualify  the  jurisdiction  of  the  supreme 
court  sitting  in  this  district,  and  of  the  court  of  common  pleas  of 
this  county.  The  supplemential  grant  of  powers  to  these  tri- 
bunals is  given,  "  besides  the  powers  and  jurisdiction  aforesaid.'' 
The  limitation  also,  if  it  exists,  would. extend  to  the  supreme 
court  as  well  as  to  ourselves,  for  both  are  embraced  in  the  same^ 
sentence  enlarging  our  powers;  and  which,  according  to  the 
defendants^  argument,  has  an  effect  so  different  from  enlarging. 
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ttiat  it  actually  qualifies  those  previously  granted.  If  this  con-  ' 
struction  is  adopted,  we  have  the  curious  anomaly  that  the  courts 
of  common  pleas  of  all  the  other  counties  of  the  state  have  a 
jurisdiction,  and  that,  one  of  the  most  delicate  and  difficidt  cha- 
racter in  equity,  which  is  not  possessed  by  the  supreme  court 
sitting  in  bank  in  Philadelphia.  And  this,  although  the  supreme 
court  has  given  to  it  in  the  beginning  of  the  section,  express 
jurisdiction  over  the  subject  throughout  the  state;  and  although 
that  part  of  the  section  charged  with  producing  this  incongruous 
result,  purports  to  give  powers  ^'besides*'  those  previously 
granted.  Of  the  jurisdiction  of  this  court  over  «  unincorporated 
associations  and  societies,"  I  entertain  no  doubt 

Before  proceeding  to  the  inquiry,  whether  the  plaintiffs  are 
entitled  to  the  relief  prayed  for,  or  any  other  relief -arising  from 
the  facts  disclosed,  it  becomes  necessary  to  notice  the  argument 
which  sought  to  place  this  case  on  the  footing  of  copartnerships: 
claiming  for  the  members  of  this  association  the  ordinary  re- 
medies administered  between  partners  in  courts  of  equity,  as  to 
dissolution,  account,  and  division  of  funds,  after  payment  of 
debts.  From  the  course  of  reasoning  already  adopted,  in  which 
our  jurisdiction  over  these  parties  is  asserted  on  the  ground  of 
the  association  being  a  charity  or  an  unincorporated  association, 
within  the  contemplation  of  the  Idth  section  of  the  act  of  1836, 
it  follows  that  I  do  not  regard  these  parties,  as  between  them- 
selves, as  partners.  I  say  as  between  thtmselves,  for  their  rela- 
tion to  third  persons  is  a  different  affair,  one  not  before  the 
court,  and  upon  which  it  is  not  requisite  to  pass  judgment  by 
anticipation.  The  English  chancery  reports  are  indeed  full  of 
cases  in  which  associations  for  private  and  individual  pro&i  or 
pleasure,  have  been  looked  upon  in  no  other  light  than  as 
copartnerships.  Thus,  in  CuUen  v.  The  Duke  of  Queensbury,  1 
Bro.jCh.  Ca.  103,  a  committee  of  a  private  association,  consist- 
ing of  sixty  persons,  were  held  responsible  for  goods  furnished 
the  club.  Lord  Thurlow,  according  to  the  case  as  stated  by 
lord  EldoD,  6  Ves.  p.  777,  declares,  "that  he  would  convince 
these  individuals  they  had  no  constitution  or  by-laws."  Lloyd 
v.  Loaring,  6  Ves.  773,  was  a  bill  filed  by  three  individuals 
styling  themselves  chief  officers  and  secretary  of  a  Freemason's 
club,  setting  out  part  of  their  constitution  and  by-laws,  by  vir- 
tue of  which  the  property  was  vested  in  the  plaintiffs.    The 
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floeiety  had  agreed  to  dissolve  and  join  another,  and  the  defend** 
ant,  a-  member,  being  dissatisfied  with  the  arrangement,  carried 
off  the  property,  books,  &c.,  of  the  club.  The  relief  asked  was 
a  redelivery  of  the  abstracted  property.  On  an  objection  to  the 
bin  for  want  of  parties,  leave  was  given  to  amend,  by  striking 
out  ail  that  portion  of  the  bill  which  assumed  a  corporate  cha* 
lacter,  aind  to  oontimie  the  suit  as  one  brought  by  the  plaintiffs 
OB  behalf  of  themselves  and  others  partners.  Throughout  his 
whole  judgment,  lord  Eldon  regards  the  parties  only  as  partners, 
refusing  in  any  way  to  recognise  them  in  a  corporate  capacity; 
declaring  it  to  be  the  bounden  duty  of  courts  of  justice  not  to 
permit  persons  not  incorporated,  to  affect  to  treat  themselves  as 
a  corporation  on  the  record.  Pearce  v.  Piper,  17  Yes.  1,  was 
the  case  of  a  voluntary  association  for  granting  annuities  to 
widows;  Coekbum  v.  Thompson,  16  Yes.  321,  that  of  a  philan-* 
thropic  annuity  association;  Beaumont  v.  Meredith,  2  Yes.  & 
Beames  180,  that  of  a  society  for  the  relief  of  its  members  in 
sickness.  All  these  were  treated  and  regarded  by  lord  Eldon 
as  partners.  It  was  the  same  principles  that  produced  the  deci- 
sion of  the  supreme  court  in  Babb  v.  Read,  5  Rawle  151,  where 
the  members  of  a  lodge  of  Odd  Fellows,  were  treated  as  part- 
ners, and  a  debt  due  by  the  society  to  one  of  its  members  post* 
poned  to  that  of  third  persons  claiming  on  the  same  fund. 
But  all  these  are  cases  of  private  associations  for  private 
emolument;  or  for  benevolence  confined  exclusively  to  the 
associates,  and  in  which  none  other  had  any  participation. 
They  possessed  no  general  object,  but  were  as  much  private 
concerns  as  any  other  union  of  individual  capital  for  the  exclu'^ 
sive  advantage  of  the  contributors.  But  ttfe  <<Ph(Bnix  Hose 
Company''  is  not  an  association  for  the  purpose  of  trade. 
There  is  no  community  of  profit  or  loss;  no  termination  of  its 
existence  by  the  death  or  withdrawal  of  any  of  its  members;  no 
taking  of  profits  in  severalty.  Schuter  v.  Rapp,  5  Watts  360. 
In  short,  as  between  the  parties  to  it,  it  presents  no  feature  in 
common  with  a  partnership.  It  is  then  a  private  unincorpo* 
rated  association,  for  general  purposes  of  public  utility,  and  to 
be  governed  by  the  principles  of  law  and  equity  applicable  to 
such  bodies.    Livingston  v.  Lynch,  4  Johns.  Ch.  Rep.  578. 

We  are  thus  brought  to  the  remaining  inquiries  in  the  cause, 
viz.  whether  the  relief  prayed  for  can  be  accorded  to  the  plain* 
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tiffs,  or  whether  on  the  hearing  they  have  exhibited  such  an 
equity  as  calls  for  our  interposition  under  their  prayer  for  ge- 
neral relief. 

That  the  special  relief  asked,  cannot  be  accorded,  follows  from 
the  ascertainment  of  the  true  character  of  the  association.  We 
are  asked  to  treat  it  as  a  partnership,  to  pronounce  for  its  disso- 
lution—divide its  assets  among  the  members  composing'it  at  the 
time  of  the  ejection  of  the  plaintifiis — and  in  the  interim,  to  place 
its  property  and  funds  in  the  hands  of  a  receiver,  and  to  prevent 
the  introduction  of  new  members  into  the  association.  Such  an 
authority  exists  nowhere,  on  the  application  of  a  minority  or 
even  a  majority  of  such  an  association.  Its  property  is  pledged 
to  the  objects  for  which  it  was  intended  and  directed  to  be  ap- 
plied by  the  successive  contributors,  and  cannot  be  diverted 
from  them  while  those  remain  who  are  ready  and  willing  to 
execute  the.  public  trust  with  which  it  has  been  clothed.  Thus 
in  Brownly  v.  Smith,  1  Simons  8,  it  was  held  that  a  few  of  a 
large  number  of  persons  may  institute  a  suit  in  behalf  of  them- 
selves and  the  rest,  for  relief  against  acts  injurious  to  their  conl- 
mon  right,  although  the  majority  approve  of  those  acts  and 
disapprove  of  the  institution  of  the  suit.  «  The  general  princi- 
ple of  law,"  says  chancellor  Kent  in  Livingston  v.  Lynch,  4 
Johns.  C.  R.  594,  <<  is  that  in  such  private  associations  the  ma- 
jority cannot  bind  the  minority  unless  by  special  agreement'* 
But  regarding  this  association  in  the  aspect  of  a  charity,  nothing 
can  be  clearer  than  that  a  court  of  equity  will  not  suffer  its  funds 
to  be  diverted  to  other  uses  than  the  donors  intended  (see  1 
Bacon  Abr.  588,  tit.  Charitable  Uses,  E.);  and  most  certainly, 
they  would  not  aid  a  minority  in  the  diversion  of  the  funds  from 
the  prescribed  ^object,  against  the  wishes  of  a  majority  of  those 
charged  with  its  execution.  And  this  is  precisely  what  we  are 
required  to  do  in  this  bill;  for  the  complainants  ask  us  to  dis- 
solve the  association  and  apportion  the  funds  among  those 
charged  to  employ  them  for  the  general  public  good.  The  most 
skeptical  as  to  the  nature  and  extent  of  our  equity  jurisdiction 
in  the  premises,  will  hardly  we  think  be  disposed  to  doubt  the 
accuracy  of  my  conclusions,  when  I  refuse  to  assist  the  com- 
plainants ia  the  furtherance  of  such  an  object. 

The  argument  hefore  me  has  been  chiefly  directed  against 
the  tegvisLxity  of  tho  expulsion  of  the  complainants,  assigning 
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sach  expulsion  as  a  reason  why  the  association  should  he  dis* 
solved,  and  its  afiairs  wound  up.  If  this  association  had  been  a 
partnership  for  a  period  not  yet  expressed  by  the  terms  of  the 
articles,  the  exclusion  of  the  plaintiffs  as  copartners,  would  have 
undoubtedly  formed  a  sufficient  ground  for  a  decree  for  dissolu- 
tion and  on  account.  This  subject  I  bad  occasion  to  consider 
in  the  case  of  Gowen  v.  JefBries,  2  Ashmead  296.  In  that  case 
the  exclusion  of  a  partner  from  all  interference  in  the  affairs  of 
the  firm,  and  the  withholding  of  the  books  from  his  inspection, 
were  held  adequate  reasons  for  a  dissolution  of  a  partnership^ 
long  before  the  period  limited  by  the  articles  for  its  continuance* 
The  principles  and  authorities  on  which  this  decision  was  pre- 
dicated, will  be  found  on  referring  to  the  report.  Not  regarding 
this  association  as  in  any  way  analc^ous  in  its  constitution  to 
that  of  a  partnership,  the  principles  springing  from  that  relation 
which  have  been  invoked,  I  do  not  regard  as  relevant.  I  do 
not  however  mean  to  say,  that  if  an  individual  is  unjustly  and 
without  reasonable  cause  deprived  of  his  membership  in  such 
an  association,  he  is  without  relief  in  a  court  of  equity.  If  he 
has  no  relief  there,  he  has  it  nowhere ;  for  all  that  he  could 
get  in  a  court  of  law  if  he  could  maintain  an  action,  would  be 
damages.  Such  a  tribunal  could  not  give  him  relief  by  re- 
instating him  in  his  membership,  and  sustaining  him  in  the 
enjoyment  of  the  functions  of  which  he  had  been  deprived  by 
die  unjust  acts  of  his  co-associates.  By  mandamus  I  think  he 
could  get  no  assistance.  That  is  a  writ  commanding  execution 
of  an  act  where  otherwise  justice  would  be  obstructed  or  a 
charter  neglected;  issuing  regularly  only  in  cases  relating  to  the 
public  and  the  government,  and  is  therefore  termed  a  preroga- 
tive writ.  4  Bacon,  tit  Mandamus,  A.  498.  lb.  C.  500,  Comjm's 
Dig.  vol.  5,  tit.  Mandamus,  B.  In  the  King  v.  The  Marquis  of 
Strafford,  3  T.  R.  646,  it  was  held  that  in  cases  of  mere  equitable 
riglit,  the  king's  bench  could  not  interfere  by  mandamus,  the 
remedy  being  in  equity.  Buller  in  his  opinion  in  this  case  says, 
^  it  appears  to  me  on  the  affidavits,  that  this  is  a  trust,  and  there- 
fore that  the  remedy  is  in  equity.  A  party  applying  for  a  man- 
danius  must  make  out  a  legal  right;  though  if  he  show  such 
legal  right  and  there  be  also  a  remedy  in  equity,  that  is  no 
answer  to  an  application  for  a  mandamus;  for  when  the  court 
refuse  to  grant  a  mandamus  because  there  is  another  specific 
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remedy,  they  mean  only  a  specific  lemedy  at  \sm?^  Coot  v. 
Murray,  11  S.  &  R.  7S,  is  full  to  the  <{Qestion  that  a  mandamus 
will  not  lie. 

If  any  doubt  could  exist  as  to  out  power  to  give  relief  to  sudi 
a  suitor  by  specifically  compelling  bis  restoration  to  the  functions 
of  a  trustee,  under  general  principles  of  equity,  that  must  be 
greatly  modified  if  not  entirely  removed,  when  we  have  regard  to 
the  express  power  of  ^  supervision  and  control  of  unincorporated 
associations  and  societies''  given  to  this  court  by  the  €ust  of  1836. 
These  are  words  of  broad  extent,  and  some  doty  will  give  rise 
to  most  interesting  and  extensive  inquiries.  I  will  not  however, 
now  express  any  absolute  opinion  either  on  the  extent  of  our 
powers  under  the  act  of  1636,  or  whether  under  the  circum- 
stances of  this  case,  enough  has  been  disclosed  to  require  us  to 
decree  the  restomtion  of  the  plaintiffs  to  their  functions  as  mem- 
bers. This  relief  has  not  been  asked  in  the  special  relief  prayed 
for  in  the  bill,  and  is  not  such  as  should  be  granted  under  the 
general  prayer.  The  rule  on  the  subject  is,  that  although  where 
the  prayer  does  not  extend  to  embrace  all  the  relief  to  which 
the  plaintiff  may  ai  tfie  hearing  show^a  right,  the  deficient  relief 
may  be  supplied  under  the  general  prayer;  yet  such  relief  must 
be  consistent  with  that  specifically  prayed,  as  well  as  with  the 
case  made  by  the  bill;  for  the  court  will  not  suffer  a  defendant 
to  be  taken  by  surprise,  and  permit  a  plaintiff  to  neglect  and 
pass  over  the  prayer  he  has  made,  and  take  another  4ecree,  even 
though  it  be  according  to  the  case  by  his  bill.  1  Daniels  489-90. 
Now,  a  specific  prayer  for  the  dissolution  of  an  association,  and 
an  account  and  division  of  its  assets,  is  hardly  consistent  with  a 
decree  forlhe  restoration  of  the  complainants  to  their  functions 
as  members,  with  the  view  that  they  should  be  assistant  in  the 
future  execution  of  the  trust  I  will  not  however,  by  a  direct 
dismissal  of  the  bill,  deprive  the  plaintiffs  of  an  opportunity  of 
amending  so  as  to  ask  the  relief  they  may  be  entitled  to.  The 
case  may  therefore  stand  over,  for  the  purpose  of  enabling  them 
to  amend  as  well  as  respects  the  prayer  for  relief  as  by  the  in- 
troduction of  new  parties,  if  the  objection  on  that  ground  which 
'was  suggested  in  the  argument,  is  thought  to  possess  any  weight 
The  special  injunction  granted  on  the  filing  of  the  bill,  mu^ 
be  dissolved. 
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Land  directed  to  be  oold  and  converted  into  monej  will,  in  equity,  be  treated  as 
money,  and  wee  vtrw. 

Since  the  act  of  Slat  of  March,  1792,  a  mere  direction  in  a  will  to  ezecators  or 
other  trusteea,  to  sell  and  convey  land,  breaks  the  descent  and  rests  the  legal 
estate  in  the  trustees,  and  in  snch  case  no  interest  in  the  land  devised  to  be  sold, 
passes  to  the  persons  among  whom  the  proceeds  are  to  be  distributed. 

A  purchaser  from  one  of  these  can,  under  the  conveyance  of  his  interest,  claim 
nothing  more  than  the  share  of  the  grantor  in  the  proceeds  of  the  sale  when 
made,  and  not  an  estate,  in  the  land. 

And  before  the  act  of  1792,  where  the  power  was  coupled  with  an  interest,  the 
legal  estate  vested  in  the  executor. 

But  where  the  exercise  of  the  power  to  sell  depends  on  a  contingency  which  may 
or  may  not  happen,  the  legal  estate  descends  to  the  heirs  at  law  in  the  mean- 
time. 

^here  the  whole  beneficial  interest  in  land  or  money  directed  to  be  converted,  be- 
longs  to  the  person  for  whose  use  it  is  given,  equity  will  permit  him  to  take  his 
uterest  in  money  or  land,  at  his  election.  But  this  election  must  be  unequivo- 
cally indicated,  and  where  there  are  several  interested  in  the  subject  matter,  all 
must  agree  to  elect  Therefore,  a  deed  from  one  of  the  legatees  of  the  proceeds 
of  land,  directed  to  be  sold,  purporting  to  convey  an  estate  in  the  land,  cannot 
operate  to  establish  an  election. 

Nor  will  this,  in  connexion  with  other  subsequent  deeds  executed  by  the  executors 
as  such,  and  by  them  and  others  as  legatees,  reciting  the  will  containing  the 
power  to  sell  and  the  first  deed,  so  operate.  On  the  contrary,  the  latter  deeds  are 
to  be  taken  as  an  execution  of  the  power. 

A  general  recital  in  a  deed  cannot  amount  to  an  estoppel  against  the  grantor  and 
his  privies.  To  operate  as  such,  it  must  be  particular  and  certain.  Therefore  a 
recital  in  the  deed  made  by  the  executors  and  others  to  E.,  that  one  of  the  lega- 
tees had  conveyed  his  estate  in  the  premises  to  M.,  will  not  estop  E.  from  deny- 
ing that  M.  took  any  estate  whatever  in  the  premises. 

A  power  to  sell  within  a  limited  period,  when  it  is  coupled  with  or  is  in  the  nature 
of  a  trust,  may  be  executed  after  the  lapse  of  the  period  prescribed. 

Such  a  power  is  imperative,  and  not  discretionary  only,  in  the  executor ;  and  if  ho 
refuse  or  neglect  to.  execute  it,  equity  will  carry  the  trust  into  execution. 

A  direction  in  a  last  will  to  sell  lands  and  distribute  the  proceeds,  in  certain  pro- 
portions among  the  children  of  the  testator,  is  a  power  coupled  with  a  tnist 

In  this  case  the  jury  found  a  special  verdict,  in  substance  as 
follows:  Frederick  Shimer  being  seized  in  fee  of  a  certain  tract 
of  land,  made  his  last  will,  which  was  proved  on  th^  19th  of 
September,  1807,  whereby  he  devised  to  his  widow  the  one-half 
of  the  profits  of  his  land,  with  certain  privileges  in  the  dwelling- 
house  thereon  erected,  during  her  natural  life.  He  then  directed 
as  follows:  <<  I  order  my  ezecutors  and  it  is  my  will  that  they 
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sell  all  my  real  and  all  my  personal  estate,  not  already  disposed 
of,  within  one  year  after  my  wife's  decease,  and  put  to  use  the 
one  eleventh  part  thereof,  on  good  security,  and  pay  the  interest 
arising  therefrom  to  my  son  Bartholomew,  yearly  and  every 
year  during  his  natural  life,  and  at  his  decease  to  be  equally 
divided  among  his  heirs.  Item:  I  give  and  bequeath  all  the 
remainder  part  of  my  estate  to  my  children  hereafter  mentioned, 
to  wit,  my  sons  Conrad,  Daniel,  Michael,  Frederick,  John,  and 
Peter,  and  daughters  Elizabeth,  Catherine,  Mary,  and  Barbara^ 
to  be  equally  divided  between  them  share  and  share  alike,  ex- 
cept my  son  Michael,  who  is  to  pay  all  his  just  debts  to  my 
executors  that  he  may  owe  me  at  my  decease,  and  have  fifty 
pounds  less  than  any  of  my  last  above  mentioned  children.'^ 
The  testator's  widow,  his  son  Conrad,  and  his  son-in-law  Geoi^e 
Young,  were  appointed  executors.  The  testator  left  to  survive 
him  his  widow  and  all  the  children  named  in  his  will — except 
Bartholomew,  who  died  in  his  lifetime  intestate,  unmarried,  aud 
without  issue.    The  widow  died  in  the  year  1820. 

On  the  24th  of  April,  1824,  Conrad  Shimer  and  George 
Young,  as  surviving  executors  of  the  will,  and  the  same  Conrad 
and  George  and  his  wife  Catherine,  late  Shimer,  Daniel,  Frede- 
rick, John,  Elizabeth,  Mary  and  Barbara  Shimer,  "children, 
heirs,  legatees,  and  legal  representatives  of  the  said  Frederick 
Shimer  deceased,  the  testator,  and  of  Bartholomew  Shimer  de- 
ceased (another  of  the  children  of  die  said  testator),'^  conveyed 
the  said  tract  of  land  to  Jacob  Emery  in  feej  under  whom  the 
defendants  hold  and  claim.  This  deed  recites  the  will  of  the 
testator  and  particularly  the  clause  empowering  the  executors 
to  sell  the  land.  It  also  contained  the  following  recitals:  <<And 
-whereas  Frederick  Shimer  Jr.,  conveyed  kis  estate  in  the  said 
described  premises  to  Jonathan  Morgan,  and  the  said  Jonathan 
Morgan  duly  assigned  all  his  estate,  real  and  personal,  for  the 
purpose  of  paying  his  debts,  and  is  now  deceased.  And  whereas 
«ince  the  decease  of  the  said  Magdalena  (the  widow  of  testator), 
the  surviving  executors  Conrad  Shimer  and  George  Young,  sold 
the  said  land  to  the  above  named  Jacob  Emery,  for  the  sum  of 
82810,  that  bemg  the  highest  and  best  price  they  could  obtain 
for  the  same.''  These  recitals  the  jury  find  to  be  true.  On  the 
14th  of  May,  1824,  Michael  and  Peter  Shimer,  by  deed  duly 
executed,  released  to  the  said  Jacob  Emmery,  <^all  the  estate. 


% 


Jfidgt  BtlP9  Opinion*  '  d05 

rights  title,  and  interest  of  them  the  said  Michael  and  Peter,  of 
and  in  the  said  land/'  &c.  This  deed  recites  the  will  of  the  re* 
leaser's  father,  Frederick  Shimer,  his  death,  and  the  sale  by  the 
surviving  executors  to  Emery;  acknowledges  that  the  releasors 
had  received  their  proportion  of  the  purchase  money,  and  states 
that  they  execute  the  release  to  perfect  the  title  of  the  said  Emery 
to  the  premises. 

On  the  29th  of  June,  1818,  Jonathan  Morgan,  to  whom  there- 
tofore the  estate  or  interest  of  Frederick  Shimer  the  younger, 
under  the  will  of  hiB  father,  had  been  conveyed,  as  appears  by 
the  aforesaid  recital,  by  a  deed  of  voluntary  assignment  con* 
veyed  and  transferred  all  his  estates,  real  and  personal,  in  trust 
for  the  benefit  of  his  creditors,  to  certain  trustees,  of  whom  John 
Wells  the  plaintiff  is  now  the, only  survivor. 

But  whether  upon  the  whole  matter  aforesaid,  the  right  of 
possession  or  title  to  one  eleventh  part  of  the  said  tract  of  land, 
is  in  the  said  plaintiff,  the  jurors  are  ignorant,  and  therefore 
pray  the  advice  of  the  court 

Darlington  for  the  plaintiff  argued: 

1.  That  the  power  to  sell  was  not  well  executed,  and  cited  X 
Sug.  on  Pow.  128,  139,  208,  294,  334,  349,  376,  440;  2  Idem 
95,  105;  2  Vem.  376;  4  Kent  Com.  333,  334;  Boshart  v,  Evans» 
5  Whart.  551;  Porter  v.  Turner,  3  S.  &  R.  Ill;  Hay  v.  Myer, 
8  W.  208;  Hamum  v.  Spear,  2  D.  290;  Sweigart  v.  Fry,  8  S.  & 
R.  299;  Loomis  v.  M'Clintock,  10  W.  274;  Allison  v.  Kirby,  2 
W.  188;  Smith  v.  Folwell,  1  Bin.  546;  Daly  v.  James,  5  Pet.  C, 
C.  R.  511.  2.  That  the  defendants  were  estopped  from  denying 
the  title  of  the  plaintiff  by  the  recitals  in  their  deeds:  2  Sm. 
leading  Ca.  456;  30  Law  Lib.;  Ewing  v.  Desilver,  8  S.  & R.  92. 
3.  That  the  legatees  elected  to  take  the  land,  and,  consequently 
the  deed  of  Frederick  Shimer  Jr.  operated  to  convey  an  estate: 
Leigh  &  Dal.  on  Eq.  Con.  170;  5  Law  Lib.;  Burr  v,  Sim,  1  Wb. 
264;  Smith  v.  Starr,  3  Wh*  62. 

Hemphill  and  Lewis  for  defendants,  cited  Allison  v.  Wilson, 
13  S.  &  R.  330;  Morrow  v.  Brenizer,  2  R.  185;  Gray  v.  Smith, 
3  W.  289;  Burr  v.  Sim,  1  Wh.  252;  Allison  v.  Kirby,  2  W.  185; 
Doughty  V.  Wool,  2  Pr.  Wms.  320;  Yeats  v.  Compton,  2  Pr. 
Wms.  308;  2  Sug.  on  Pow.  173;  2  Brid-  Eq,  Dig-  452;  Browp 
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V.  Higgs,  8  Ves.  570;  Harding  v.  Slenn,  1  Atk.  469;  Brown  v. 
Higgs,  4  Ves.  708;  1  Hoven.  Sap.  to  Ves.  83;  Backs  v.  Whitney, 
16  Ves.  26]  Sinclair  v,  Jackson,  8  Cow.  570;  Bradstreet  v.  Clark, 
10  Wend.  672;  Craig  v.  Leslie,  3  Wh.  563;  Jackson  v.  Siven, 
16  John.  R.  166. 

Bell,  president,  delivered  the  opinion  of  the  court  as  follows: 
No  rule  is  more  firmly  established  in  equity,  than  that  land 
directed  to  be  converted  into  money,  or  money  directed  to  be 
converted  into  land,  is  to  be  treated  as  that  species  of  property 
into  which  one  or  the  other  is  directed  to  be  converted.  Allison 
V.  Wilson's  ex'rs.,  13  S.  &  R.  332.  Such  a  direction  in  a  will 
or  other  instrument,  indelibly  impresses  the  subject  of  it  with 
the  character  of  realty  or  personalty,  as  the  case  may  be;  al- 
though there  be  in  fact  no  conversion,  and  equity  will  so  treat 
it,  upon  the  principle  that  what  is  properly  and  sufficiently 
directed  to  be  done  is  considered  as  done.  Yates  v.  Compton,  2 
Pr.  Wms.  308;  Burr  v.  Sim,  1  Wharton  252. 

It  is  also  not  to  be  doubted,  that  in  Pennsylvania,  since  the 
act  of  31st  of  March,  1792,  a  mere  direction  to  executors  or 
other  trustees,  in  a  Isust  will,  to  sell  lands,  breaks  the  descent, 
and  vests  the  legal  estate  in  the  executors.  No  interest  in  the 
land  devised  to  be  sold,  passes  to  the  persons  among  whom  the 
proceeds  are  to  be  distributed.  They  acquire  under  the  will  a 
mere  chose  in  action;  a  claim  strictly  of  a  personal  character, 
and  therefore  no  deed  or  mortgage  made  by  the  legatee,  or 
judgment  recovered  against  him,  can  operate  to  transfer  or  in- 
cumber the  land  in  the  hands  of  the  executors.  Nor  has  a  pur- 
chaser for  a  valuable  consideration,  any  greater  or  larger  equity 
than  the' legatee.  He  stands  in  the  same  relation  to  the  estate 
devised,  as  the  original  party,  and  under  such  conveyance  can 
claim  nothing  more  than  the  share  of  the  grantor  in  the  proceeds 
of  the  sale  when  made,  the  con  veyance  operating  only  as  an  equi- 
table assignment  of  their  interest  in  such  proceeds,  and  not  of  an 
estate  in  the  land.  Allison's  ex'rs.  v.  Wilson's  ex'rs.,  13  S.  &  R. 
332-3;  Morrow  v.  Brenizer,  2  Rawle  185;  Gray  v.  Smith,  3 
Watts  291;  Hay  v.  Moyer,  8  Watts  203.  A  signal  instance  of 
the  unbending  character  of  this  rule,  is  furnished  by  the  case  of 
Allison  V.  Kurtz,  2  Watts  185.  There  a  testator  devised  certain 
land  to  be  sold  by  bis  executors,  after  the  death  of  his  widow. 
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aod  the  proceeds  to  be  equally  dirided  among  his  sons  named 
in  the  will.  The  sons  assuming  that  the  estate  belonged  to 
them,  divided  the  land  and  executed  deeds  of  partition*  One  of 
these  deeds  was  from  Richard  Allison,  the  surviving  executor, 
and  his  wife,  and  William  Allison,  onei  of  the  legatees,  and  wife, 
to  John  Allison  another  of  the  legatees,  under  whom  the  defend- 
ant Jacob  Kurtz  claimed.  It  was  held  that  the  whole  estate  in 
the  land,  legal  or  equitable,  passed  by  the  will  to  the  executor, 
and.  therefore  the  deeds  were  invalid  as  conveyances,  but  that, 
although  not  so  intended,  the  deed  from  John  Allison  being 
executed  by  the  executor,  was  good  as  an  execution  of  the  power 
to  sell  under  the  will,  on  the  ground  that  if  one  having  only  a 
power  to  dispose  of  lands,  but  no  interest  in  them,  make  a  dis- 
position of  them  without  reference  to  the  power,  they  shall  be 
coasidered  as  passing  by  virtue  of  the  power  3  because  otherwise 
the  disposition  would  be  inoperative  and  void.  "The  form  of 
the  instrument  is  not  regarded,  the  substance  is  everything.'^ 
This  would  not  have  been  the  decision,  if,  as  is  contended  on 
the  pfirt  of  the  plaintiff  in  the  case  at  bar,  the  fee  descended  to 
the  heirs  of  the  testator,  until  the  power  was  executed;  for  then 
there  would  have  been  an  estate  in  the  grantors,  which  the 
deeds  might  operate  to  convey,  and  the  principle  fhat  where 
<me  has  both  an  estate  and  a  power  and  conveys  without  refe- 
rence to  the  power,  his  deed  operates  to  convey  the  estate,  and 
not  as  an  execution  of  the  power,  unless  there  be  proof  of  an 
intention  to  exercise  the  power,  was  directly  applicable. 
But  even  before  the  act  of  1792,  the  legal  estate  vested  in  the 
executor,  where  by  the  devise,  the  power  was  coupled  with  an 
interest,  in  the  executor,  as  in  the  present  instance;  and  the 
quantum  of  interest  given  makes  no  difference,  for  it  has  been 
held,  that  an  authority  to  lease  is  sufficient  to  exempt  a  power 
from  the  cl^aracter  of  a  mere  naked  authority  to  a  stranger. 
Burr  V.  Sim,  1  Whart.  R.  266;  -2  Johns  C.  R.  29.  It  is  true, 
that  where  the  exercise  of  the  power  to  sell  depends  on  a  con- 
tingency, which  may  or  may  not  happen,  the  legal  estate 
descends  to  the  heirs  at  law,  until  the  contingency  does  happen, 
as  was  said  in  Boshart  v.  Evans,  5  Wharton  562.  But  that  is 
not  one  of  the  features  of  this  case,  and  it  is  therefore,  left  to  be 
ruled  by  the  other  well  considered  ca^es  already  cited.  As  then, 
the  deed  from  Frederick  Shimer  Jr.,  conveyed  nc  interest  in  the 
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famd  devised,  to  Jonathan  Morgan,  it  follows  that  the  plaintiff 
in  this  ejectment  is  without  a  title  upon  which  to  found  a  reco- 
very, imless  indeed,  that  conveyance  or  some  other  subsequent 
act  by  the  legatees,  amoimted  to  an  election  to  take  the  land  as 
land.  It  is  undoubtedly  true,  that  where  the  whole  beneficial 
interest  in  land  or  money  directed  to  be  converted,  belongs  to 
the  person  for  whose  use  it  is  given,  equity  will  permit  him  to 
take  his  interest  in  the  shape  of  money  or  land  at  his  election. 
But  then  this  right  of  election  must  be  actually  exercised  in  so 
unequivocal  a  manner,  as  to  leav«  no  doubt  of  the  intention  of 
the  party;  and  the  onus  of  showing  the  act  of  the  donee,  indi- 
cating his  intention,  lies  on  the  party  alleging  it.  Burr  v. 
Sim,  1  Wharton  R.  265;  Allison  v.  Wilson's  ex'rs.,  13  S.  & 
R.  333.  A  deed  conveying  the  land  as  land,  or  a  will  so  devi- 
sing it,  may  certainly  be  a  sufficient  indication  of  such  election. 
But  no  such  effect  can  be  attributed  to  the  deed  from  Frederick 
Shimer  Jr.,  to  Morgan,  because  where  there  are  several  inte- 
rested in  the  subject  matter,  all  must  agree  to  elect  The 
election  by  one  amounts  to  nothing.  He  cannot  compel  his 
associates  to  elect  to  take  as  land  that  which  was  bequeathed 
to  them  as  money;  and  as  the  executors  could  not  execute  their 
power  by  halves,  their  business  was  to  execute  it  entirely, 
with  the  consent  of  911  parties,  or  not  at  all.  Even  then, 
taking  it  for  granted  that  the  deed  in  question  was  intended,  as 
a  conveyance  of  the  land  in  speeitj  it  cannot  for  the  reasons 
given,  operate  as  such.  But  it  is  said  that  the  deeds  of  April 
and  May,  1824,  by  the  executors  and  heirs,  show  an  intention 
to  take  in  the  shape  of  land,  and  the  deed  to  Morgan  therefore, 
becomes  operative  under  the  equitable  rule,  that  where  one 
makes  a  deed  for  land,  having  no  title  to  it,  but  afterwards 
acquires  one,  his  conveyance  shall  bind  the  subsequently  ac- 
quired interest  and  pass  it  to  his  grantee.  So  undoubtedly  is 
the  law.  But  it  has  no  application  here.  The  deeds  of  1824, 
so  far  from  showing  an  intention  to  elect  to  take  the  land  as 
land,  manifest  in  my  apprehension,  a  directly  contrary  one,  to 
wit,  an  intent  to  execute  the  power  of  sale,  and  actually  to  turn 
the  laud  into  personalty,  in  pursuance  of  the  directions  of  the 
will.  The  executors  are  parties  to  the  first  deed  as  executors, 
and  execute  in  that  character.  Nay  more,  that  part  of  the  will 
conferring  the  power,  is  recited  in  the  deed  as  if  to  leave  no 
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doubt  of  the  capacity  in  which  they  intended  to  convey.  It  is 
true  they  are  also  named  as  '^children,  heirs,  legatees,  and  legal 
representatives/'  and  in  this  latter  character  join  the  other 
children  of  the  testator  in  the  execution  of  the  deed;  but  it  is 
obvious  this  was  merely  done  for  greater  caution,  suggested  by  a 
doubt  whether  the  power  was  not  at  an  end  by  the  lapse  of  more 
than  one  year  from  the  death  of  the  testator's  widow.  The 
.  circumstance  of  the  other  children  joining  the  executors  in  the 
execution  of  this  deed,  does  not  in  any  degree  effect  it  as  an 
execution  of  the  power,  as  is  seen  by  the  case  of  Allison  v. 
Kurtz,  already  cited;  and  if  we  could  even  suppose  that  the 
other  children  intended  by  this  deed,  to  elect  to  take  the  land, 
it  does  not  amount  to  an  election,  for,  independent  of  the  rule 
that  all  must  elect  or  none,  the  election  must  be  exercised  before 
the  property  is  converted,  (Allison  v.  Wilson,  13  S.  &  R.)  which 
it  cannot  be  pretended  was  done  here.  As  therefore  Frederick 
Shimer  Jr.,  had  no  estate  in  the  land  at  the  time  of  his  convey- 
I  ance  to  Morgan,  and  never  acquired  one  afterwards,  it  follows 

I  that  the  plaintiff  cannot  have  any  interest  in  the  premises  in 

dispute;  and  is  therefore,  not  entitled  to  judgment,  whether  the 
defendants  have  any  title  or  not,  unless  indeed  the  latter  are 
estopped  from  denying  his  title  to  one  eleventh  of  the  premises, 
by  the  recital  of  the  deed  to  Morgan  in  the  deeds  to  Emery. 

It  has  undoubtedly  been  held  that  an  allegation  of  fact  in  a 
deed,  binds  the  parties  to  it,  so  as  to  estop  them  from  alleging 
the  contrary;  for  no  man  as  it  is  said,  shall  be  allowed  to  dispute 
his  own  solemn  deed,  (per  lord  Mansfield  in  Goodtitle  v.  Baily, 
Cowp.  601,)  and  this  though  the  fact  be  stated  only  by  way  of 
recital,  especially  if  third  persons  are  deceived  by  it.  Ewing  v. 
Desilver,  8  S.  &  R.  92.  On  the  other  hand,  it  has  been  declared 
by  high  authority,  that  though  recitals  are  competent  evidence 
of  a  fact,  yet  being  usually  the  work  of  a  scrivener,  are  entitled 
to  less  respect  than  oral  confessions.  «So  far  are  they,"  says  C. 
J.  Gibson  in  Mehaffy  v.  Dobbs,  9  Watts  379,  "from  being  con- 
clusive, that  they  are  entitled  to  as  little  respect  by  a  jury  in 
regard  to  everything  else,  as  they  were  declared  in  Giddes  v. 
Hawk,  1  Watts  287,  to  be  entitled  in  regard  to  payment  of  pur- 
chase money."  Be  this  as  it  may,  it  is  certain  that  a  general 
recital  cannot  amount  to  an  estoppel.  To  operate  as  such,  it 
•  must  be  particular,  for  an  estoppel  must  be  certain.    If  we 
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were  even  disposed  to  concede  to  a  recital  all  the  effect  claimed 
for  it  by  the  plaintiff,  the  recital  in  question  does  not  operate  by 
way  of  estoppel  for  want  of  this  certainty.  It  alleges  that 
Frederick  Shimer  Jr.,  conveyed  his  estate  in  the  said  described 
premises  to  Morgan.  But  diese  words  may  be  very  well  satis- 
fied by  assigning  to  them  the  meaning  that  Shimer  had  trans- 
ferred to  Morgan  the  interest  he  had  under  the  will — all  that 
he  was  entitled  to  receive  out  of  or  from*  the  premises;  and 
when  we  recollect  the  relation  of  the  executors  to  the  property, 
and  what  they  were  about  to  do  by  the  deed  of  1824,  this  is 
most  probably  what  was  intended  to  be  asserted  by  the  terms 
used. 

But  again,  in  order  to  estop  Emery  from  denying  the  title  of 
the  plaintiff,  the  recital  ought  at  least,  to  acknowledge  not 
merely  that  Shimer  had  conveyed,  but  that  Morgan  took  an 
estate  in  the  premises  under  his  conveyance;  for  as  the  mere 
conveyance  could  not  as  has  been  shown,  vest  the  grantee  with 
any  title  to  the  premises,  so  a  recital  of  such  a  conveyance  can- 
not preclude  the  defendants  from  denying  that  any  such  title 


As  this  view  disposes  of  the  whole  case,  we  might  rest  here. 
But  entertaining  a  decided  opinion  on  the  question  principally 
discussed  on  the  argument,  whether,  inasmuch  as  more  than  a 
year  elapsed  after  the  death  of  the  widow  before  a  sale  was 
made  by  the'  executors,  the  power  to  sell  was  well  executed. 
I  will  proceed  to  express  it. 

It  is  conceded  that  in  the  case  of  a  naked  power,  which  is 
optioned  with  the  party  to  execute  or  ncft,  equity  will  never  aid 
its  non-execution.  But  says  sir  Edward  Sugden  in  his  Treatise 
on  Powers,  2  vol.  173,  16  Law  Lib.,  we  must  be  careful  to  dis- 
tinguish between  mere  powers,  and  powers  in  the  nature  of 
trusts.  Powers  are  never  imperative;  they  leave  the  act  to  be 
done  at  the  will  of  the  party  to  whom  they  are  given.  Trusts 
are  always  imperative,  and  are  obligatory  on  the  conscience 
of  the  party  interested.  But  sometimes  trusts  and  powers  are 
blended;  a  man  may  be  invested  with  atrust  to  be  effected  by 
the  execution  of  a  power  to  be  given  to  him,  which  in  that  case 
is  imperative;  and  if  he  refuse  to  execute  it,  or  die  without  hav- 
ing executed  it,  equity  will  carry  the  trust  into  execution.  No 
fiulure  or  negligence  on  the  part  of  the  trustee  shall  be  permit-  * 
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ted  to  defeat  the  object  of  the  power;  equity  wUl  compel  the 
trustee  to  execute  it.  16  Vez.  26.  This  is  the  case  where  a 
power  is  given  by  a  will  to  trustees,  to  sell  an  estate  a^d  apply 
the  money  on  trusts.  2  Sugden's  Powers  174.  See  Brad- 
street  v.  Clark,  10  Wend.  673  j  Sinclair  v.  Jackson,  8  Cowen 
570;  Jackson  v.  Gwen,  16  John.  R.  166. 

So  where  as  in  this  instance,  the  proceeds  of  the  sale  are  to 
be  distributed  in  a  particular  way.  Notwithstanding  in  such 
instances,  a  direction  is  given  for  the  execution  of  the  power 
within  a  limited  period,  it  may  be  exercised  after  thfe  lapse  of 
that  period,  for  the  time  does  not  enter  into  and  make  part  of 
the  power.  It  is  subordinate  to  the  principal  intent,  which  is 
to  confer  a  benefit  on  the  cestui  que  trust,  and  therefore,  the 
non-execution  of  the  power  within  the  time  limited  shall  not 
defeat  that  intent.  If  it  were  otherwise,  it  would  be  within  the 
breast  of  an  executor,  or  other  trustee,  to  defeat  the  interests  of 
third  parties,  by  merely  folding  his  arms  and  refusing  to  act; 
for  although  under  our  acts  of  assembly  a  negligent  trustee  may 
be  dismissed,  and  another  appointed  to  execute  the  trqst,  yet  in 
the  case  under  consideration,  this  could  not  be  done  until  after 
the  lapse  of  the  time  within  which  the  power  is  directed  to  be 
exercised,  for  until  then  the  trustee  would  not  be  in  default,  and 
then  according  to  the  argument  of  the  plaintiff,  it  would  be  too 
late.  If  according  to  the  same  argument,  the  fee  in  the  interim 
descends  to  the  heirs  at  law,  the  injustice  would  be  still  more 
glaring  where  the  proceeds  of  the  sale  are  to  be  distributed 
among  strangers. 

The  execution  of  a  power  to  siell  after  the  time  directed,  is 
not  like  an  attempted  execution  before  the  time  prescribed  by 
the  instrument  creating  the  power,  as  was  the  case  of  Sweigart 
and  Berk's  adm'rs.,  and  Loomis  v.  M'Clintock,  8  S.  &  R.  299; 
10  Watts  274.  In  the  latter  case  the  act  of  the  party  is  void, 
because  until  the  time  arrives  for  its  execution,  the  power  has 
no  existence ;  but  after  it  has  sprung  into  life,  where  it  is  coupled 
with  a  trust  or  interest,  it  continues  to  exist  until  exercised* 
For  these  reasons,  I  think  the  power  to  sell  was  well  executed 
in  this  case,  although  more  than  a  year  had  elapsed  from  the 
death  of  the  testator^s  widow.  If  this  view  be  correct,  it  mat- 
ters nothing  whether  Morgan  took  any  estate  in  the  land  under 
the  deed  from  Shimer  or  not,  for  if  he  did,  the  sale  and  convey- 
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aipce  by  the  executors  to  Emery  divested  it.  Allison  v.  WWsoa's 
executors,  13  S.  &  R.  332 3  Morrow  v.  Brenizer,  per  Huston  J., 
2  Rawle  196. 

In  artiving  at  this  conclusion,  the  case  of  Daly  v.  James^  5 
Peters  C,  C.  R.  511,  has  not  been  overlooked.  ]f  was  decided 
on  the  law  side  of  the  court;  and  the  judge  who  delivered  the 
opinion  declined,  in  terms,  to  consider  under  what  circum- 
stances equity  would  relieve  where  the  trustee  refused  or 
neglected  to  act  within  the  time  limited  by  the  will. 

In  the  «same  case  in  our  supreme  court  under  the  name  of 
Sndth  V.  Folwell,  1  Bimi.  R.  546,  the  fact  of  the  sale  being  made 
after  the  time  was  noticed,  but  edthough  the  case  was  zealously 
argued  by  able  counsel,  it  was  no{  made  a  ground  of  objection 
against  the  validity  of  the  sale. 

Judgment  for  the  defendant. 
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IN  THE  CIRCUIT  COURT  OF  THE  UNITED  STATES, 
E.  D.  PENNSYLVANIA,  1843.    IN  BANKRUPTCY. 

ASPINW all's   case. 
1.  Creditors  who  hare  ezecated  releases  according  to  the  terms  of  voluntary  assigrn. 
ments,  are  to  be  considered  as  having  been  preferred  thereby  over  the  creditors 
of  the  petitioii6r»  who  have  not  executed  releases. 

Judge  Baldwin:  In  the  case  of  George  W.  Aspiawall,  a  peti- 
tioner  for  the  benefit  of  the  bankrupt  act,  on  a  point  certified 
from  the  district  court,  it  appeared  that  on  the  1st  March,  1841, 
the  petitioner  and  David  R.  Pope  his  partner,  made  an  assign- 
ment of  all  their  joint  and  separate  estate  and  effects,  real  and 
personal,  in  trust  to  pay  certain  of  their  creditors  in  full,  and 
also  to  pay  in  full  or  rateably  as  the  case  might  be,  such  of  their 
creditors  as  should  within  a  limited  time  execute  and  deUver  an 
absolute  release  of  all  demands  against  the  said  Pope  and  As- 
pinwall,  with  a  proviso  to  this  efiect,  that  all  creditors  who  held 
collateral  securities  might  retain  them,  and  all  the  property 
thereby  secured,  and  be  at  liberty  to  come  in  under  the  assign- 
ment for  the  balance  due  on  their  respective  debts^  after 
exhausting  the  property  secured. 
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The  discharge  of  the  petitioner  was  opposed  on  the  ground 
of  having  made  this  assignment,  whereupon  the  following 
question  arose  in  the  district  court,  which  is  now  the  subject  of 
consideration,  viz. 

Whether  those  creditors  who  have  executed  releases  accord- 
ing to  the  terms  of  the  assignment,  are  to  be  considered  as  having 
been  preferred  thereby  over  the  creditors  of  the  petitioner  who 
have  not  executed  releases. 

This  question  arises  under  the  second  enacting  clause  of  the 
second  section  of  the  bankrupt  act  which  prohibits  the  discharge 
of  a  petitioner  who  has  by  assignment  or  otherwise,  after  the 
1st  of  January,  1841,  or  at  any  other  time  in  contemplation  of 
the  passage  of  a  bankrupt  law,  given  or  secured  any  preference 
to  one  creditor  over  another,  without  the  assent  of  a  majority 
in  interest  of  the  creditors  who  have  not  been  so  preferred. 

This  assignment  having  been  made  after  t]>e  1st  of  January^ 
1841,  comes  within  the  above  provision  as  held  in  the  case  of 
Irwin,  1  Penn.  Law  Jour.  291.  It  gives  preferences  to  certain  cre- 
ditors, and  consequently  the  discharge  of  the  petitioner  is  subject 
to  the  condition  of  assent  by  those  creditors  who  have  not  been 
preferred,  so  that  the  only  question  is,  what  is  giving  or  securing 
a  preference  of  one  creditor  over  another  according  to  the  true 
interpretation  of  the  bankrupt  act? 

Taken  in  its  common  acceptation,  a  preference  of  one  over 
another  is  putting  him  in  a  better  situation,  giving  him  an 
advantage  or  benefit  which  others  do  not  enjoy;  whatever  act 
tends  to  produce  this  effect  is  a  preference — ^is  within  the  law, 
no  matter  by  what  ^means  it  is  done,  whether  by  assignment 
<«or  otherwise,"  or  what  may  be  the  mode  of  preferring.  Jlny 
preference,  of  whatever  nature  or  to  whatever  extent,  imposes 
this  condition  on  the  petitioner.  No  exception  is  contained  in 
the  law,  nor  are  any  words  used  which  can  justify  the  implica- 
tion of  one  which  discriminates  between  the  creditor  who  is 
preferred  without  any  act  to  be  done  by  him  after  the  assign- 
ment, or  other  act  giving  the  preference,  and  the  creditor  who 
by  its  terms  must  do  something  before  the  preference  can 
attach.  The  leading  policy  of  the  whole  bankrupt  act,  is  to 
enforce  the  equal  distribution  of  a  bankrupt's  property  among 
all  his  creditors,  and  to  prevent  all  preferences  of  any  creditors 
over  others,  not  only  after  the  passage  of  the  act,  but  front  the 
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express  words  of  the  law  the  same  spirit  is  directed  to  all  pre- 
ferences after  the  1st  of  January  preceding,  or  even  before  if 
made  in  contemplation  of  the  passage  of  a  bankrupt  act.  When 
the  intention  of  the  legislature  is  so  clearly  manifested,  it  ought 
to  be  carried  into  effect  in  the  same  spirit;  every  creditor  has  a 
legal  right  to  resort  to  the  property  of  a  debtor  for  the  payment 
of  his  debt,  without  any  obligation  to  submit  to  any  terms  or 
conditions  sought  to  be  imposed  on  him.  If  the  debtor  makes 
such  an  assignment  of  his  property  as  to  make  a  release  by 
bis  creditors  a  condition  of  his  being  entitled  to  any  part  of  the 
debtor's  property,  he  is  forced  to  surrender  his  right,  or  be  cut 
out  of  any  hope  of  payment;  this  of  itself  puts  those  creditors 
who  release  in  a  better  position  than  those  who  do  not;  it 
divides  the  creditors  into  two  classes,  one  of  whom,  may  be 
paid  in  full,  while  the  other  receives  nothing.  When  paid  in 
full,  the  giving  a  receipt  or  release  of  the  debt  is  a  duty  of  the 
creditor,  independent  of  the  assignment;  no  right  is  given  up  by 
the  release,  and  if  paid  only  in  part,  the  releasing  creditors  will 
have  first  exhausted  the'  whole  fund,  leaving  to  the  others  no 
right  or  remedy  but  to  pursue  the  person  of  the  debtor,  both  of 
which  are  under  the  laws  of  the  state  and  the  late  act  of  con- 
gress, difficult  if  not  impossible  to  enforce,  and  will  be  wholly 
abrogated  if  the  construction  relied  Upon  by  the  petitioner 
prevails.  As  the  law  does  not  invalidate  the  assignment,  or 
other  act  which  gives  the  preference,  no  vestige  remains  either 
of  right  or  remedy  in  the  creditors  who  do  not  release,  other 
than  the  right  to  oppose  the  discharge  of  the  bankrupt  without 
the  consent  of  a  majority  in  interest.  And  even  this  poor  rem- 
nant of  a  creditor's  right  will  be  taken  from  him,  if  the  releasing 
creditors  constitute  a  majority  in  interest  by  themselves,  or  by 
the  addition  of  others,  and  give  their  assent  to  the  discharge. 
So  to  construe  the  law  would  be  to  annul  it,  for  the  creditors 
who  have  released  the  debtor,  have  no  interest  in  his  discharge. 
They  cannot  prove  their  debts  under  the  bankruptcy,  for  none 
exist.  They  cannot  oppose  the  discharge,  for  it  cannot  affect 
them,  nor  do  or  can  they  in  any  sense  fill  the  character  of  cr^* 
ditors  after  they  have  absolutely  released  the  debt. 

This  consideration  alone  would  be  conclusive  to  show  the 
true  meaning  of  the  law  to  be,  that  when  a  preference  of  one 
creditor  over  another  has  been  given  or  secured  as  in  this  case^ 
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The  petitioner  cannot  be  discharged  without  the  assent  of  a 
majority  in  interest  of  those  creditors  who  have  not  executed 
releases,  and  whose  debts  are  existing  and  unpaid,  at  the  time 
of  the  hearing  of  the  petition  for  a  discharge.  In  ascertaining 
whether  a  preference  has  been  given,  the  act  looks  to  the  time 
when  it  purports  to  have  been  given,  and  to  those  who  are  then 
creditors;  but  the  discharge  must  be  referred  to  the  final  hearing, 
and  none  can  be  recognised  as  creditors  to  whom  the  bankrupt 
is  not  then  indebted. 

The  question  adjourned  to  this  court,  must  therefore  be 
answered  in  the  affirmative. 


^^^^^>^^^^^^»^^^^>^\/^^^^Wrf^^^l»N^/^^>^>^^^^^^^^ 
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[December,  1843. 

IN  THE  MATTER  OF  THE  ACCOUNT  OF  ABRAHAM  GRBENAWALT 
AND  ELIZABETH  HIS  WIFE,  WHO  WAS  OUABDIAN  OF  MART  EL- 
LIOTT NOW  INTERMARRIED  WITH  JOHN  HALDEMAN. 
1.  A  Toluntary  reteaae  eiecated  by  a  ward  to  the  hnaband  of  her  ^ardias,  two 
days  after  ahe  came  of  age,  and  on  the  eve  of  her  marriage,  without  the  know- 
ledge of  her  intended  husband,  and  wiCh  a  view  to  affect  hla  rights,  ia  void  as  a 
fraud  upon  his  marital  interests. 

Tiie  opinion  of  the  court  was  delivered  by  Lewis,  president, 
as  follows:  ^ 

This  is  one  of  the  many  instances  tending  to  illustrate  the  in- 
conyenience  of  appointing  parents  to  manage  the  estates  of  their 
children.  Parental  affection  and  confidence,  together  with  the 
habit  of  controlling  the  child  and  ail  that  belongs  to  it,  induce  a 
forgetfulness  of  the  nature  of  the  trust,  and  generally  the  parent, 
when  the  child  attains  its  majority,  is  ill  prepared  to  give  a  satis- 
factory account  of  the  stewardship.  Many  children  quietly  sub- 
mit to  wrongs  of  the  most  glaring  character,  rather  than  resort 
to  the  alternative  of  calling  to  a  proper  account,  before  the  legal 
tribunals,  those  who  have  given  them  birth  and  have  reared 
them  with  the  tenderest  care  and  solicitude. 

This  is  a  citation  issued  upon  the  petition  of  John  Haldeman 
and  Mary  his  wife,  late  Mary  Elliott,  commanding  Abraham 
Greenawalt  and  Elizabeth  his  wife  to  settle  the  accoimt  of  the 
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said  Elizabeth  as  goardiaa  of  the  estate  of  the  aaid  Mary.  The 
defence  relied  upon  in  the  answer,  is  founded  upon  a  release 
executed  by  Mary  Elliott  on  the  9th  day  of  May,  1840,  two 
days  after  i^e  came  to  the  age  of  twenty-one,  and  a  short  time 
before  her  marriage,  which  was  then  in  contemplation,  and  had 
been  postponed  by  her  until  she  arrived  at  full  age,  for  the  pur* 
pose  of  enabling  her  to  settle  with  the  guardian  and  execute  the 
release. 

If  the  court  were  satisfied  that  a  full  account  of  the  trust  had 
been  exhibited  to  the  ward,  that  she  hadbeen  made  acquainted 
with  all  the  liabilities  incurred,  and  the  di^ursements  made^ 
accompanied  with  proper  vouchers,  and  that  justice  had  been 
done  to  her  in  the  settlement,  at  the  time  of  executing  the  re- 
lease, there  would  be  no  disposition  to  disturb  it  for  the  mere 
purpose  of  accomplishing,  in  a  course  of  legal  proceedings,  what 
had  already  been  properly  done  by  the  parties  themselves.  But 
a  careful  consideration  of  the  evidence  has  failed  to  satisfy  us 
that  this  has  been  done.  That  colonel  Greenawalt  has,  in  his 
treatment  of  his  step-daughter  and  ward,  evinced  the  kindest 
affection  and  the  most  munificent  indulgence  of  a  generous 
hearted  father,  does  not  seem  to  be  denied.  That  the  daughter 
repaid  this  kindness,  so  far  as  she  is  entitled  to  receive  credit  for 
her  obedience,  her  filial  affection,  and  her  accomplished  society, 
must  also  be  conceded.  And  it  w;ould  be  doing  gross  injustice 
to  the  character  of  colonel  Greenawalt,  to  suppose  him  capable 
of  playing  the  part  of  a  Shylock  with  a  young  and  interesting 
child  whose  estate  and  person  were  under  his  care.  It  will  form 
no  part  of  his  desire  to  consume  her  fortune  by  extravagant 
diarges  for  the  many  extra  indulgences  which  her  own  services 
and  dutiful  conduct  had  won  from  his  generous  nature.  And, 
judging  from  her  conduct  heretofore,  and  the  deep  regard  she 
has  evinced  for  his  interests,  it  is  not  believed  that  she  and  her 
husband  have  any  desire  to  deny  an  ample  and  liberal  compen* 
sation  for  every  act  and  expenditure  in  the  necessary  perform- 
ance of  his  duty  as  guardian.  It  is  but  just,  however,  that  the 
accounts  should  be  exhibited  and  fairly  examined,  unless  the 
release  precludes  all  further  investigation.  A  bare  statement  of 
the  facts  attending  the  execution  of  that  paper,  and  of  the  nature 
of  the  instrument  itself,  will  form  a  decision  upon  its  validity. 
*  On  the  i»9th  of  August,  1820,  Elizabeth  Elliott,  the  widow  of 
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John  Elliott,  then  deceased^  was  appointed  guardian  of  the  estate 
of  Mary  Elliott,  her  infant  child  then  about  sixteen  months  old. 
The  real  estate  of  the  deceased  was  valued  at  upwards  of 
$  40,000,  and  personal  estate  existed  to  a  considerable  amount. 
The  widow  being  entitled  to  one-third  of  the  income  of  the  real 
estate,  the  residue  was  to  be  divided  between  three  children, 
one  of  whom  was  Mary  the  infant  ward.  On  the  2d  of  Octo- 
ber, 1821,  Mrs.  Elliott  intermarried  with  Michael  Brenneraan, 
who  died  on  the  2d  of  August,  1826.  On  the  10th  of  March, 
1828,  the  widow  again,  and  for  the  third  time,  entered  into  the 
married  state,  and  became  the  wife  of  Abraham  Greene  wait  the 
respondent.  On  the  7th  of  May,  1840,  Mary  Elliott,  who  had 
always  resided  with  her  mother  (the  guardian),  became  of  full 
age.  She  was  engaged  to  be  married  to  John  Haldeman  the 
petitioner,  some  time  previously,  but  her  nuptials  had  been  de* 
layed  by  herself  until  she  came  of  age,  for  the  purpose  of  enab- 
ling  her  to  <<  get  her  things  fixed  before  she  would  get  married, 
so  that  if  she  got  noarried  her  husband  could  not  trouble  Greena* 
wait  any  more  about  it"  On  the  9th  of  May,  1840,  two  days 
after  she  was  of  full  age,  Jacob  Redsecker  Esq.,  the  scrivener 
selected  and  employed  by  colonel  Greenawalt  to  draw  the  re- 
lease, attended  for  the  purpose,  and  looked  over  loose  receipts 
and  papers  showing  liabilities  to  the  amount  of  about  $  4000 
on  the  one  side,  and  disbursements  to  the  same  amount.  The 
nature  of  the  vouchers  showing  the  disbursements  does  not  ap- 
pear. No  money  was  at  that  time  paid  to  the  ward.  She  was 
in  distress  and  shed  tears  on  account  of  some  supposed  unkind 
treatment  of  her  brother  Daniel,  by  reason  of  which  she 'feared 
that  colonel  Greenawalt,  whom  she  designated  as  her  father, 
would  not  get  paid  for  the  trouble  he  had  had  with  her.  The 
release  had  been  previously  prepared  in  due  form,  with  a  blank 
left  for  the  sum  of  money  to  be  named  as  the  consideration. 
The  blank  was  then  filled  with  the  sum  of  $  2000  stated  to  have 
been  paid  that  day,  although  nothing  was  in  fact  paid.  It  also 
stated  that  Abraham  Greenawalt  had  been  <<  duly  appointed  her 
guardian  by  the  orphans'  court,"  and  that  his  official  <<  bond 
with  surety"  as  such  guardian  had  been  given  to  the  ward,  all 
of  which  was  a  gross  error.  Colonel  Greenawalt  had  never 
been  appointed  her  guardian  by  the  orphans'  court,  and  his 
liability  did  not  arise  upon  any  such  appointment    He  hail 
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never  given  any  security  as  such  guardian,  nor  had  any  such 
bond  been  given  up  to  Mary  Elliott  as  stated  in  the  release* 
His  liability  arose  from  his  intermarriage  with  one  who  had 
been  the  guardian  for  nearly  twenty  years,  and  who  had  during 
a  part  of  the  time,  been  the  wife  off  Michael  Brenneman,  who 
previous  to  his  death,  had  received  considerable  sums  of  money 
belonging  to  the  ward.  It  is  not  necessary,  in  this  stage  of  the 
case,  to  decide  how  far  the  present  husband  of  the  g\iardian  is 
answerable  for  the  receipts,  and  the  omission  to  secure  the 
incomes  of  the  ward,  which  took  place  as  well  daring  the 
coverture  with  Brenneman  as  before  or  since.  Nor  is  it  neces- 
sary now  to  determine  upon  the  effect  of  the  settlement  made 
by  the  administrators  of  Michael  Brenneman  on  the  16th  March, 
1835.  It  is  apparent  however,  from  the  amoitnt  of  receipts  and 
disbursements  brought  into  view  on  the  9th  May,  1840,  that 
the  alleged  settlement  on  that  day  did  not  go  further  back  than 
the  period  of  colonel  Greenawalt's  intermarriage  with  the 
guardian,  and  there  is  reason  to  believe  that  it  was  not  even  a 
full  account  of  all  his  liabilities  since  that  period.  From  the 
face  of  the  release  itself,  it  is  apparent  that  neither  party  under- 
stood the  instrument  to  be  a  settlement  of  all  liabilities  which 
had  been  incurred  by  the  guardian,  previous  to  her  marriage 
with  the  respondent.  The  question  of  his  liability  on  the  ground 
of  his  marriage,  for  transactions  which  had  previously  taken 
place,  does  not  seem  to  have  been  thought  of,  considered,  or  in 
any  manner  disposed  of,  and  it  is  probable  that  the  ward  was 
not  aware  of  the  true  state  of  the  case.  The  recital  in  the 
release  warrants  the  belief  that  she"  at  least,  supposed  she  was 
only  releasing  liabilities  incurred  by  the  respondent,  under  an 
appointment  by  which  he  himself  was  made  her  guardian. 
This  settlement  it  must  be  remembered,  was  made  while  she 
was  still  under  the  roof  of  the  respondent,  before  she  had  come 
into  possession  of  her  estate,  and  while  she  was  still  subject  to 
his  influence.  She  had  no  one  present  to  take  charge  of  her 
interests;  and  so  far  from  her  intended  husband  being  called 
upon  to  be  present,  in  order  that  he  might  see  justice  done  in  a 
case  where  he  was  expected  soon  to  have  so  deep  an  interest, 
the  transaction  seems  to  have  been  conducted  without  his  know- 
pledge,  atid  hurried  through  with  a  view  to  prevent  any  action 
of  his  in  the  premises.    Sj^  far  as  the  release  gives  away  any 
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right  which  belonged  to  her,  it  is  purely  voluntary,  and  does 
not  stand  upon  the  footing  of  transaction  for  value  paid. 

It  is  the  opinion  of  the  court,  that  the  liabilities  of  colonel 
Greenawalt,  as  the  husband  of  the  guardian,  were  neither  set- 
tled nor  intended  to  be  embraced  in  the  release.  It  is  also  our 
opinion,  that  the  confidential  relation  which  existed  between 
the  parties,  renders  the  release  under  the  circumstances,  inope- 
rative as  a  bar  to  the  claim  now  made  for  an  account.  Consi- 
dering also  that  the  paper  was  executed  without  any  value 
paid  at  the  time,  on  the  eve  of  her  intended  marriage  with  the 
petitioner,  with  a  view  to  affect  his  rights,  and  without  his 
knowledge,  it  is  void  upon  that  ground  as  a  fraud  upon  his 
marital  interests.  It  is  not  intimated  that  any  actual  fraud  was 
intended,  but  this  is  the  legal  effect  of  the  transaction.  The 
instrument  is  therefore  set  aside  so  far  as  to  open  the  way  for  a 
full  and  perfect  settlement  of  the  trust. 

It  is  ordered  that  the  said  respondents,  Abraham  Greenawalt 
and  Elizabeth  his  wife,  do  settle  in  the  register's  office  a  full 
and  complete  account  of  the  management  of  the  property  of  the 
said  Mary  Haldeman,  late  Mary  Elliott,  under  the  care  of  the 
said  Elizabeth  as  guardian,  and  file  the  same  therein  according 
to  law,  thirty  days  before  the  term  of  the  orphans'  court  to  be 
held  on  the  third  Monday  of  March  next. 


COURT  OF   QUARTER  SESSIONS  OF  THE   COUNTY 
OF  PHILADELPHIA. 

[December  Term,  1843. 

COMMONWEALTH  V.  m'gROSSIN. 
I.  Where  several  bilb  of  iodictment  are  snbmittod  to  the  Jarj  at  the  same  time 

agminst  tlie  same  defendant,  separate  ▼erdicta  mast  be  rendered  on  each  bilL 
S.  What  constitutes  a  false  pretence  within  the  meaning  of  the  act  of  12th  July,  1849. 
3.  The  acta  of  the  prisoner  aflcr  as  well  as  at  the  time  of  obtaining  the  goods,  are 

evidence  of  the  intention  to  go  to  the  jury. 

The  prisoner  Patrick  M'Crossiny  was  tried  on  three  bills  of 
indictment  chaining  him  with  having  obtained  goods  under  false 
pretencBB,  in  violation  of  the  21st  section  of  the  act  of  the  12th 
of  July y  1342,  abolishing  imprisonment  for  debt. 

19*  ' 
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The  material /acts  for  a  full  understanding  of  the  cause,  are 
referred  to  in  the  charge  of  the  court;  hence  it  is  deemed  un- 
necessary to  report  them  at  large.  The  following  instruction 
was  given  by  the  judge  to  the'jury. 

The  prisoner  is  on  his  trial  before  you,  charged  in  three  dis- 
tinct bills  of  indictment  with  having  obtained  goods  under  false 
pretences  from  three  different  dry-goods  merchants  in  this  city. 
By  the  consent  of  counsel  on  both  sides,  these  three  several  bills 
are  submitted  to  you  at  the  same  time.  The  prominent  facts 
disclosed  by  the  witnesses  are  very  similar,  almost  the  same  in 
each  case,  except  involving  the  interest  of  different  individuals; 
and  the  principles  of  law  upon  which  the  court  deem  it  to  be 
their  duty  to  instruct  you,  are  equally  applicable  to  each  of  the 
indictments.  Still,  the  jury  must  render  separate  verdicts  on 
each  bill. 

These  cases  are  interesting  to  the  merchants  of  our  city,  and 
numerous  wholesale  dealers  in  various  articles  of  trade,  as  well 
as  deeply  affecting  the  future  fate  of  the  prisoner  at  the  bar.  Its 
importance  to  the  community  does  not  arise  from  the  want  of 
any  settled  legal  principle  in  cases  of  this  kind,  but  from  the 
solicitude  which  may  be  felt  as  to  the  discrimination  and  accu- 
racy with  which  a  jury  will  apply  the  rules  of  law  which  have 
been  established  after  great  consideration. 

As  most  of  the  facts  have  been  very  fully  and  ably  discussed 
by  the  counsel  who  have  addressed  you,  I  will  not  trespass  upon 
your  attention  by  a  review  of  the  whole  evidence  before  us, 
but  content  myself  with  simply  stating  the  rules  of  law,  and 
only  referring  to  such  material  facts  of  the  testimony,  as  it  is 
believed  should  be  applied  to  principles  which  have  been 
already  settled  by  us. 

The  important  matter  is,  for  the  jury  judiciously  to  make  an 
application  of  the  facts  to  law,  as  it  shall  be  presented  before 
them.  It  is  not  our  province,  nor  have  we  any  disposition  to 
indicate  in  what  manner  we  would  apply  them,  nor  the  im- 
pression made  upon  our  minds  relative  to  tlie  guilt  or  innocence 
of  the  prisoner.  This  properly,  is  confided  to  your  judgment; 
and  with  you  we  shall  leave  it,  only  giving  you  our  opinion 
upon  the  legal  rules  which  ought  to  control  your  verdict 

This  section  of  the  act  of  Assembly  has  received  more  than 
one  judicial  construction  by  this  court.    Two  opinions  in  writ*^ 
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ing  have  been  delivered  by  different  members  of  it.i  The  rule 
laid  down  by  us  is  this.  It  is  not  every  false  promise  or  state- 
ment made  by  a  man  with  the  view  of  fraudulently  obtaining 
the  property  of  another,  which  necessarily  makes  it  a  false  pre- 
tence,  within  the  meaning  of  this  section  of  the  act.  But  the 
false  pretence  contemplated  by  the  law  is  the  assertion  of  some 
fact,  that  is  alleged  to  exist  at  the  time,  which  if  true  would  be 
entitled  to  credit;  and  from  the  fairness  of  its  character,  is  calcu- 
lated to  impose  upon  an  individual  exercising  common  pru- 
dence, foresight,  and  caution,  not  having  the  means  of  detection 
at  hand.  And  this  assertion  although  false,  is  the  ground  upon^"^ 
which  the  credit  is  given. 

The  causes  now  under  consideration  differ  in  many  promi- 
nent features  from  the  facts  disclosed  in  those  wherein  our  opi- 
nions have  been  heretofore  delivered,  and  fully  commented 
upon  before  you  in  argument.  For  the  purpose  of  enabling  the 
jury  correctly  to  apply  those  principles,  we  feel  it  to  be  our  duty 
to  make  some  further  remarks  upon  the  law  in  relation  to  these 
particular  cases. 

If  the  testimony  id  believed,  it  appears  that  when  the  accused 
first  called  at  the  stores  of  the  prosecutors,  he  was  an  entire 
stranger  to  the  firms.  He  stated  that  he  was  a  pedlar, — that  be 
sold  goods  for  cash,  and  at  a  moderate  profit, — ^that  he  did  a 
large  business  in  that  way,  but  in  consequence  of  his  numerous 
sales,  and  obtaining  cash  down,  he  could  in  that  way  conduct 
his  business  in  a  profitable  manner.  He  referred  each  to  vari- 
ous houses  in  the  city  where  he  had  dealt,  for  the  integrity  of 
his  previous  dealings,  and  as  to  his  character  for  making  prompt 
payment.  Before  any  sale  was  made,  or  credit  given,  one  of 
the  firm  of  Hutman  &  Co.,  the  prosecutors  on  the  first  bill,  like- 
wise one  from  each  of  the  other  houses  (like  prudent  men), 
called  upon  these  gentlemen  to  whom  the  prisoner  had  referred 
them,  and  made  inquiries  relative  to  his  character  and  standing, 
and  from  each  a  favourable  answer  was  received.  But  before 
any  bargain  was  made,  or  they  parted  with  their  property,  they 
made  a  particular  inquiry  of  himself  in  relation  to  his  property 
and  the  means  he  posseted  for  meeting  his  engagements.    To 

-     *  Comm.  «.  Hotehinton,  3  Penn.H[«aw  Journal,  S41.    Ccmnn.  «.  Hickey,  anU 
11.86. 
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this  he  replied,  that  he  owned  real  estate  in  Passyunk  Row  in 
this  county,  which  clear  of  all  incumbrance,  was  worth  seven 
thousand  dollars — that  he  had  personal  property,  and  other 
means  for  the  payment  of  all  his  liabiUties — ^that  he  would  give 
his  note  payable  at  the  Philadelphia  Bank,  where  he  was  well 
known,  and  where  he  kept  his  account,  ami  had  done  for  four 
years  past,  and  this  institution  would  discount  tl^e  note  without 
hesitation,  and  advance  to  the  seller  the  money  on  the  credit  of 
the  accused.  Hutman  &  Co.  sold  him  in  the  month  of  August 
three  bills  amounting  to  01821,  on  which  he  paid  about  JB500, 
in  the  same  month.  The  others,  one  sold  to  the  amount  of 
about  9500,  and  the  other  JS650,  in  the  same  month. 

The  witnesses  in  each  cause  say  that  the  credit  was  given  on 
his  own  statement  of  his  property  and  ability  to  pay,  having 
previously  learned  that  his  character  for  integrity  was  good,  and 
they  supposed  he  was  telling  the  truth,  and  it  was  not  given 
upon  the  account  which  others  had  communicated  of  his  prompt- 
ness heretofore,  in  making  payments. 

Your  first  inquiry  should  be,  were  the  statements  made  by 
the  accused /ailve.?  If  the  evidence  is  believed,  there  would  not 
seem  to  be  much  doubt  that  most  of  them  were.  But  of  this 
you  will  judge. 

You  should  next  inquire,  were  these  statements  of  his  means 
and  ability  to  pay,  of  the  value  of  his  property,  and  the  credit 
he  had  attained  with  the  bank,  calculated  to  impose  upon  a  man 
exercising  common  prudence,  caution  and  foresight?  Would 
an  honourable,  correct  business  man  be  likely  to  give  credit  to 
an  individual  who  based  his  ability  to  pay  on  such  assertions? 
You  may  pursue  it  one  step  further;  would  a  merchant  exer- 
cising common  prudence  and  caution,  have  caused  a  search  to 
be  made  of  the  dockets  and  records,  relative  to  the  title  of  tlMs 
accused  to  the  real  estate?  Or  would  such  a  man  have  sought 
to  know  the  standing  of  the  prisoner  at  the  Philadelphia  Bank? 
Had  the  prosecutors  the  means  at  hand  of  knowing  the  truth  or 
falsehood  of  the  statements  which  the  accused  had  made  before 
they  gave  the  credit?  These  are  questions  which  the  court 
submit  for  your  decision,  under  the  rules  of  law  already  laid 
down. 

.    Another  matter  which  you  must  decide  in  case  the  facts 
above  stated  should  be  determined  against  the  prisoner,  is  this, 
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was  the  credit  given  by  the  vendors  upon  those  assertions  made 
by  him  of  his  ability  to  pay  the  amount  of  his  property  and  his 
credit?  or  was  the  property  sold  upon  his  former  good  standing 
with  those  gentlemen  to  whom  he  had  referred?  If  on  the 
former,  his  case  comes  within  the  rule,  if  the  latter,  it  does  not 
We  leave  this  point  for  your  determination. 

The  last  question  to  which  we  direct  your  attention  is  this, 
(a  material  one  in  the  cause,)  was  it  the  intention  of  the  prisoner 
at  the  time  he  obtained  these  goods,  to  cheat  or  defraud  the  pro- 
secutor out  of  his  property?  In  deciding  this  point,  it  is  proper 
that  you  take  a  survey  of  all  the  facts  and  circumstances  in  the 
cause.  You  may  consider  first  the  fact,  that  the  prisoner  has  never 
paid  for  the  goods  he  purchased,  and  those  which  tend  to  show 
that  he  had  the  means  when  the  notes  given  to  the  prosecutors 
arrived  at  maturity.  It  is  likewise  proper  to  call  to  your  atten- 
tion the  fact,  that  the  prisoner  had  the  goods  or  part  of  them 
sold  at  auction  in  this  city,  and  a  part  in  New  York  shortly 
after  they  had  been  purchased  by  him  of  these  men — ^that  he 
did  not  dispose  of  them  in  the  ordinary  course  of  business,  or 
peddle  them  out,  or  in  the  way  that  merchants  or  dealers  in 
that  kind  of  property  usually  part  with  it,  or  as  he  usually  had 
disposed  of  his  goods  when  having  been  purchased  in  market. 

It  will  be  proper  for  you  to  call  to  mind  the  fact,  that  not  far 
firom  the  time  when  the  notes  given  to  the  prosecutors  became 
due,  he  received  from  Mr.  Wolbert,  the  auctioneer,  from  six  to 
seven  thousand  dollars,  and  a  few  days  after  he  left  for  Ireland, 
(on  the  13th  of  September,  1842,)  and  was  absent  from  the 
United  States  for  a  year  or  more.  In  deciding  the  question  of 
intention  to  cheat,  it  is  proper  for  the  jury  to  reflect  whether,  if 
the  prisoner's  original  design  was  honest,  he  would  not  have 
appropriated  the  means  in  his  power  to  the  payment  of  these 
debts.  No  account  has  been  given  by  the  prisoner  of  that  large 
sum  of  money,  or  losses  shown,  or  any  legitimate  disposition  of 
those  funds.  You  may  consider  all  these  circumstances  in 
judging  of  the  original  motive  of  the  accused,  when  he  pur- 
chased these  goods. 

It  is  undoubtedly  the  law,  that  the  intention  to  cU^raud  the 
seller  must  exist  at  the  time  when  the  credit  is  given,  and  the 
purchaser  obtains  the  property.  If  the  original  motive  was 
honest — ^if  it  was  the  intention  of  the  purchaser  to  pay  for  them» 
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and  his  design  afterwards  was  changed,  and  became  firandulent, 
then  the  case  is  not  within  the  penalty  of  the  law.  Bat  the 
evidence  of  such  fraudulent  intent  may  be  deduced  from  his 
subsequent  conduct,  as  well  as  acts  apparent  at  the  time  of  the 
transaction  itself.  The  rule  which  applies  in  cases  of  construc- 
tive larceny  may  be  invoked  here.  When  a  man  is  induced 
volnntarily  to  part  with  his  property  as  on  a  contract  for  the 
hire  of  a  horse,  if  the  individual  who  receives  the  property  by 
the  consent  of  the  owner,  obtained  the  possession  with  B./eloni^ 
OU9  intent y  and  only  makes  use  of  the  pretended  hiring  or  con> 
tract  as  the  means  of  obtaining  the  possession  of  the  same,  the 
felony  is  as  complete  when  he  receives  it,  as  if  he  had  taken  the 
thing  hired  without  the  knowledge  or  consent  of  the  owner.^ 
But  it  is  said  by  all  the  law  writers,  if  the  original  contract  was 
bona  fide  J  and  the  accused  afterwards  changed  his  design,  then 
it  is  not  larceny.'  In  all  such  cases,  a  jury  must  decide  the  ques- 
tion of  intention  from  the  acts  of  the  prisoner  both  before  and 
after  the  transaction. 

So  in  this  case,  if  the  original  intenticm  was  to  cheat  and 
defraud,  and  the  prisoner  made  use  of  false  representations 
which  were  calculated  to  deceive  and  impose  upon  a  person  of 
ordinary  prudence  and  caution,  that  the  means  of  detection,  the 
test  of  their  truth  was  not  at  hand,  and  upon  these  false  state- 
ments the  credit  was  given,  and  on  that  ground  alone  the  owner 
parted  with  his  property,  then  the  offence  would  be  complete, 
and  within  this  section  of  the  law.  Whether  the  common- 
wealth has  brought  this  case  within  the  act  of  Assembly,  we 
leave  entirely  for  your  determination,  as  a  fact  which  is  purely 
within  the  province  of  the  jury,  and  is  a  branch  of  the  case 
which  the  court  have  not  the  disposition  or  right  to  decide. 

We  have  not  mentioned  all  the  facts  in  the  cause,  only  those 
most  prominent.  You  will  consider  the  whole  evidence  whidi 
has  been  given  before  you,  and  apply  it  to  the  rules  of  law  the 
court  have  stated,  and  pronounce  such  a  verdict  as  you  believe 
is  correct. 

The  prisoner  was  found  guilty, 
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CASE  IN   THE   DISTRICT   COURT   FOR   THE   CITY 
AND  COUNTY  OF  PHILADELPHIA. 

[Deoember  Term,  1843. 

MILLER  V.  ILSAXJYV  £T  AL. 

1.  Afiar  judgment  hj  default  against  one  of  levera]  dofendanta,  the  plaintiff  may, 
upon  the  trial  of  an  issue  joined  by  the  other  defendants,  elect  to  be  nonsuited. 

SK.  The  act  of  the  14tb  of  Apri],  1838,  allowing  the  same  person  to  be  a  plaintiff 
and  deftndant  in  a  eause,  is  restricted  to  eases  in  whieb  the  same  individual  is 
a  member  of  two  distinct  co-partnerships.  Hence  one  partner  cannot  bring  as- 
sumpsit against  himself  and  his  copartners,  instead  of  acoount-render  against 
tiiem. 

.  This  was  an  action  of  assumpsit  brought  by  Andrew  Miller 
against  Henry  Knauff  and  thirteen  others  including  the  plain" 
tiff  J  copartners  as  the  Philadelphia  Sacred  Music  Society,  for  a 
balance  due  for  groceries,  being  oil,  &c.,  furnished  the  said  so- 
ciety and  used  by  them  at  their  meetings.  The  plaintiff  claimed 
to  support  his  action  by  virtue  of  the  act  of  Assembly  of  the 
14th  of  April,  1838,  (Purd.  54,)  which  enacts  that  where  suits  are 
brought  by  <<  partners  or  several  persons  against  partners  or 
several  persons,  the  suit  shall  not  abate  by  reason  of  one  or  more 
individuals  being  or  having  been  a  member  of  both  firms,  or  of 
the  parties  plaintiff  and  also  of  the  parties  defendant  in  the  same 
suit,  nor  shall  the  same  be  affirmed  against  the  right  of  the  said 
plaintiff  or  plaintiffs  to  sustain  such  action,"  &c.  A  general  ap- 
pearance was  entered  for  all ;  pleas  were  filed  as  to  all  the  defend- 
ants except  Andrew  Miller;  judgment  by  default  for  want  of  a 
plea  was  taken  against  him,  and  issue  as  to  the  rest.  At  the 
trial,  the  plaintiff  having  failed  in  proving  all  the  defendants 
joined  to  be  partners,  suffered  a  nonsuit. 

Motion  was  now  made  by  the  plaintiff  to  set  aside  the  non- 
suit, on  the  ground  that  it  was  irregular  and  a  nullity. 

WtBtcott  for  plaintiff  cited  to  that  effect  Weller  v.  Gowton,  1 
Burr.  358,  and  the  opinion  of  justice  Kennedy  in  M'Gredy  v. 
Fey,  7  Watts  496. 

CuyUr,  contra. 

The  opinion  of  the  court  was  delivered  December  38, 1843, 
by  Stboud  J.9  as  follows: 
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This  was  an  action  of  assumpsit  brought  by  plaintiff  against 
^  himself  ^hA  thirteen  others,  as  copartners,  associated  as  the  Phi- 
ladelphia Sacred  Music  Society.  The  only  count  upon  which 
any  evidence  was  given,  was  indebitatus  assumpsit  for  goods 
sold  and  delivered.  Judgment  against  himself  was  taken  by 
default,  and  the  other  defendants  pleaded  several  pleas,  on 
which  issue  was  joined.  No  question  however,  arose  upon  the 
pleadings,  and  these  therefore  need  not  be  particularly  stated. 
The  jury  was  sworn  specially  to  try  the  issue  joined  between 
the  plaintiff  and  the  defendants  who  had  pleaded,  and  to  assess 
damages,  &c.,  as  to  the  plaintiff-defendant  who  had  been  de- 
faulted. 

On  the  trial,  the  plaintiff  failed  to  prove  the  joint  liability  of 
all  the  the  defendants,  and  after  the  charge  of  die  court  against 
him  on  this  account,  suffered  a  nonsuit. 

He  has  obtained  a  rule  to  show  cause  why  this  nonsuit  should 
not  be  taken  off,  on  the  ground  that  the  action  being  joint,  and 
a  judgment  by  default  having  been  entered  against  one,  he 
ought  not  to  have  been  permitted  to  suffer  a  nonsuit. 

This  position  is  so  stated  in  the  editions  of  Tidd's  Practice 
published  prior  to  A.  D.  1826,  but  the  later  editions  are  other- 
wise. The  early  editions  rested  for  authority  on  Weller  v.  Goy- 
ton  and  Walker,  1  Burr.  358;  Harris  v.  Butterley,  Cowp.  483; 
Hannay  v.  Smith,  3  D.  &  E.  662.  To  the^same  effect  is  New- 
march  et  al.  V,  Clay  and  William  &  Thomas  Lumb,  14  East  239. 

Weller  t?.  Goyton  and  Walker,  was  an  action  en  contr€u:tu. 
Judgment  was  entered  against  one  of  the  defendants  by  default 
— ^the  other  pleaded,  and  issue  was  joined  between  him  and  the 
plaintiff.  The  plaintiff  neglected  to  bring  the  case  to  trial,  and 
the  common  rule  was  obtained  for  judgment  as  in  case  of  a  non- 
suit. It  was  held,  that  such  a  nonsuit  could  not  be  taken,  lord 
Mansfield  saying,  according  to  the  reporter,  <<  there  was  a  judg- 
ment obtained  by  the  plaintiff  against  one  of  the  defendants  al- 
ready: How  then  can  the  plaintiff  be  out  of  court  as  to  him? 
But  if  he  is  nonsuited  in  this  action,  he  will  be  out  of  court  as 
against  both  defendants.'' 

This  case  was  followed  by  Harris  v.  Butterley  et  al.,  Cow- 
per's  Rep.  483.  It  was  an  action  of  trespass  for  an  assault  and 
imprisonment  of  the  plaintiff  by  four  individuals,  all  of  whom 
were  made  defendants.    Two  of  them  pleaded  not  guilty,  on 
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whicb  ifl0Q6  w^  joined.     The  othex  twoj,  seyerallj  suffered 
judgnoyent  to  go  against  them  by  default. 

On  the  trial,  tbere  was  not  evidence  to  affect  one  of  the  de- 
fendants who  bad  pleaded,  and  it  was  <<  insisted  that  as  the 
assault  and  imprisonment  were  laid,  it  was  incumbent  on  the 
plaintiff  to  prove  a  joint  assault  and  imprisonment  by  all  the 
defendants."  And  baron  Peryn,  reported  that  he  took  this  view 
of  the  case,  and  was  about  <<  to  sum  up  the  evidence  and  deliver 
that  opinion  to  the  jury  and  to  have  their  verdict.  But  having 
intiDoated  that  opinion,  the  plaintiff's  counsel  called  on  the  de- 
fendants' counsel  to  ask  for  a  nonsuit;  which  he  declining,  the 
plaintiff's  counsel  desired  the  plaintiff  might  be  called;  which 
was  accordingly  done  and  a  nonsuit  entered." 

A  rule  to  show  cause  why  the  nonsuit  should  not  be  set  aside 
and  a  new  trial  granted,  appears  to  have  been  obtained.  This 
application  was  entirely  successful,  lord  Mansfield  disposing  of 
the  point  touching  the  nonsuit,  in  this  brief  declaration:  "It  is 
inapossible  for  the  plaintiff  to  be  nonsuited  in  this  case,  for  there 
cannot  be  a  nonsuit  against  him  in  respect  of  those  who  suffered 
judgment  by  default." 

In  the  time  of  lord  Kenyon,  this  doctrine  was  repeated  in 
Hannay  v.  Smith,  3  D.  &  E.  662,  which  was  an  action  of  as- 
sumpsit against  two  defendants,  one  of  whom  suffered  judgment 
to  go  by  default;  the  other  pleaded,  and  on  trial  of  the  cause, 
obtained  a  verdict.  On  the  trial,  the  plaintiff  desired  to  suffer  a 
nonsuit;  but  this  was  refused;  and  he  afterwards  renewed  his 
motion,  but  the  court  denied  it,  on  the  ground  taken  in  the  cases 
before  lord  Mansfield.  It  was  there  said,  it  had  been  often  so 
decided. 

We  have  a  like  decision  in  Newmarch  v.  Clay  and  WiUiam 
&  Thomas  Lumb,  14  East  239. 

Clay  pleaded  the  general  issue,  and  the  other  two  defendants 
suffered  judgment  by  default.  The  cause  was  tried  before  baron 
Thomson,  where  the  plaintiff  obtained  a  verdict,  leave  being 
reserved  to  the  defendants  to  move  to  set  it  aside.  A  rule  nisi 
was  accordingly  obtained  for  this  purpose. 

The  principal  topic  discussed  upon  the  hearing  of  the  rule, 
had  no  relation  to  the  present  inquiry,  and  after  lord  EUenbo- 
Fough  had  expressed  his  opinion  upon  that,  the  reporter  adds: 
"The  rest  of  the  court  agreed  in  this  view  of  the  case;,  and 
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therefore  they  said  it  would  be  better  for  the  plaintiflb  themr 
selves,  instead  of  having  a  new  trial,  to  enter  a  verdict  for  the 
defendants,  as  there  could  be  no  nonsuit  entered,  because  two 
of  the  defendants  had  suffered  judgment  by  default'' 

The  principle  thus  acted  upon  for  so  long  a  period  and  by 
the  most  eminent  judges,  operated  very  hardly  against  the  plain- 
tiffs; for  denying  the  right  to  suffer  a  nonsuit,  was  in  general,  to 
put  an  end  to  the  case  by  a  verdict  for  the  defendant 

The  next  case  in  which  this  subject  was  considered,  occurred 
in  A.  D.  1826,  reported  in  5  B.  &  C.  178,  by  the  name  of  Murphy 
V.  Dorian  and  Marshall,  and  in  7  Dowl.  &  Ryl.  619,  as  Murphy 
V,  Tomlon  and  another.  By  these  reports  it  appears  that  as- 
sumpsit was  brought  by  Murphy,  against  Dorian  and  Marshall 
on  a  bill  of  exchange.  Marshall  suffered  judgment  by  default, 
Dorian  pleaded  the  general  issue.  At  the  trial  before  Abbott 
c.  j.,  the  plaintiff  elected  to  be  nonsuited.  It  was  objected,  how- 
ever, by  the  defendants'  counsel,  that  as  this  was  a  joint  action 
against  several  defendants,  and  one  had  suffered  judgment  by 
default,  the  plaintiff  could  not  be  nonsuited  as  to  one  of  them 
only,  but  each  defendant  must  have  a  verdict;  and  the  6th  edv 
of  Tidd's  Prac.  908,  Hannay  v.  Smith,  WcUer  v.  Goyton  and 
Walker,  and  Harris  v.  Butterley,  were  cited  as  authorities  in 
point  The  lord  chief  justice,  however,  directed  a  nonsuit,  but 
gave  the  defendant  leave  to  move  to  enter  a  verdict  for  him,  if 
the  court  should  be  of  opinion  that  the  plaintiff  could  not  be. 
nonsuited. 

The  opinion  of  the  chief  justice  is  stated  more  at  length  in 
Barn.  &  Cress,  than  in  Dow.  &  Ry.  The  other  judges  concur- 
red, severally  expressing  themselves  to  the  same  effect  Bam. 
&  Cress,  have  not  furnished  the  opinions  of  Bayley  and  Little- 
dale:  but  these  are  found  in  Dowl.  &  Ry. 

No  principle  of  law  is  violated,  therefore,  by  suffering  the 
plaintiff  to  be  nonsuited  under  such  circumstances.  And  there 
seems  to  be  as  much  reason  for  granting  him  such  power  in  ihvs 
as  in  any  other  tase.  Taking  judgment  by  default  against  one 
who  has  been  summoned  and  does  not  appear  and  plead,  is 
matter  of  necessity,  and  ought  not  to  put  the  plaintiff  in  a  worse 
condition  on  that  account. 

In  the  case  before  us,  the  plaintiff  has  obtained  a  decided 
benefit  by  the  course  which  was  pursued  at  his  instance;  and 
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he  stands  now  in  the  same  position  as  he  would  have  occupied 
had  there  been  but  one  defendant.  ^  The  judgment  by  default 
makes  no  difference/'  says  Littledale  j.,  in  Murphy  v.  Tomlon, 
<<  because  though  the  defendant  thereby  admits  that  he  is  liable 
to  the  action,  the  plaintiff  is  equally  at  liberty  to  forego  his  right 
of  action  against  him,  and  to  prosecute  his  suit  no  further/' 

By  leaving  the  case  as  it  now  stands,  the  plaintiff  is  out  of 
court  And  as  from  the  evidence  on  the  trial,  there  was  good 
reason  to  believe  that  the  claim  which  he  makes  is  in  great  part 
well  founded,  we  should  perhaps  be  disposed  to  relieve  him, 
upon  payment  of  costs.  But  in  looking  more  narrowly  than 
was  done  upon  the  trial,  at  the  act  of  Assembly  of  the  14th 
April,  1838,  Purd.  Dig.  (6th  ed.)  54,  it  is  plain  that  the  intent 
of  that  act  has  been  entirely  misconceived,  and  that  the  anomaly 
of  a  plaintiff  suing  himself,  is  restricted  to  cases  in  which  the 
same  individual  is  a  member  of  two  distinct  copartnerships,  one 
of  which  is  debtor  to  the  other.  At  common  law,  no  suit  could 
be  brought  for  the  recovery  of  such  a  debt,  because  under  no 
state  of  circumstances  could  the  same  person  be  plaintiff  and 
defendant  in  the  same  cause.  The  act  of  Assembly  has  provided 
otherwise  where  the  interest  of  third  persons  are  at  stake.  But 
in  the  case  in  hand,  the  plaintiff  stands  alone,  and  is  endeavour- 
ing to  sue  his  copartners  in  assumpsit  instead  of  account  render. 
Such  an  action  cannot  be  sustained,  and  a  demurrer  to  the  decla- 
ration would  have  been  the  proper  course.  The  rule  for  taking 
off  the  nonsuit,  must  be  discharged. 

Note, — Since  this  decision  was  pronounced,  the  5th  vohune 
of  Watts  &  Sergeant's  Reports  has  been  published,  which  con- 
tains the  case  of  M'Fadden  v.  Hunt  (p.  468),  in  which  the  su- 
preme court  has  ruled  the  point  noticed  at  the  end  of  the  opinion 
in  Miller  v.  Knauff,  in  the  same  way. 


[Febrnary  10, 1844. 
HAAS  V.  TOMPKIHS. 

1*  Where  the  buyer  of  {^ooda  refutes  to  take  them,  and  the  s^er  has  reooorse  to  a 
resale,  a  count  for  **  goods  bargained  and  sold**  cannot  be  sustained,  for  the  differ- 
s  between  the  price  originally  agreed  upon  and  the  price  obtained  on  the  resale. 


This  case  came  up  on  a  point  reserved  at  the  trial,  before 
his  honour  judge  Stroud.    All  the  necessary  facts  fully  ap- 
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pear  in  the  opinion  of  the  court,  which  was  delivered  by  JmooE 
Stroud  as  follows: 

The  narr.  in  this  case  consists  of  a  single  dpunt  ofindebitaius 
assumpaity  for  goods  bargained  and  sold. 

It  was  opened  by  the  plaintiff's  counsel,  that  the  plaintiff 
being  possessed  of  a  quantity  of  sugar,  put  it  into  the  hands  of 
an  auctioneer  to  sell.  Tlie  sale  took  place,  a  part  of  the  terms 
being  cash  payable  on  delivery.  Two  lots,  designated  in  a 
catalogue  as  No.  42  and  No.  48,  were  struck  down  to  the 
defendant.     He  paid  for  and  took  away  lot  No.  48. 

The  auctioneer  gave  him  a  formal  notice  to  come  forward, 
make  payment,  and  take  away  the  other  lot.  This  notice  was 
unheeded.  Notice  was  then  given  to  him  in  writing,  that  this 
lot  would  be  exposed  to  public  sale  at  the  auction  store  on  a 
named  day,  and  that  he  would  be  held  liable  for  any  difference 
between  the  price  at  which  the  lot  had  been  struck  off  to  him 
aod  the  sum  which  should  be  received  for  it  at  the  second  sale. 

The  first  sale  was  on  the  4th  of  March,  1841,  the  second  took 
place  April  1st  following.  The  amount  bid  by  the  defendant 
at  the  first  sale,  was  0327  85.  The  second  produced  but 
$211  28.  The  difference,  $116  57,  with  interest  from  March 
4,  1841,  was  claimed  in  the  action. 

The  evidence  sustained  the  opening,  whereupon  it  was  ob- 
jected by  the  defendant's  counsel,  that  it  did  not  correspond 
with  the  declaration,  and  a  nonsuit  was  prayed.  I  declined 
ordering  the  nonsuit,  but  told  the  counsel  I  would  reserve  the 
point,  and  under  my  direction  the  jury  found  a  verdict  for  the 
plaintiff  for  the  sum  he  demanded. 

Whether  an  indebitatus  assumpsit  count  for  goods  bargained 
and  sold  merely,  will  avail  a  plaintiff  where  the  proof  is  of  a 
purchase  in  the  usual  manner,  lo  be  paid  for  on  delivery,  need 
not  be  determined  now.  Books  of  precedents  certainly  contain 
such  a  count,  and  .counsel  in  argument  and  judges,  aside  from 
the  main  question,  have  let  fall  expressions  which  imply  the 
sufficiency  of  this  mode  of  pleading.  But  on  principle  it  can 
hardly,  I  think,  be  sustained;  and  such  is  the  opinion  of  Mr. 
justice  Ashurst,  as  stated  in  1  Ves.  Jr.  530. 

But  the  case  under  present  consideration  is,  whether  such  a 
count  is  sufficient  where  the  evidence  is,  that  the  goods  were 
refused  to  be  taken  by  the  purchaser,  and  thereupon  the  seller 
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had  recourse  to  a  resale,  and  limits  his  claim  to  the  difference 
between  the  price  originally  agreed  to  be  given  and  that  which 
was  obtained  on  the  resale. 

There  are  nisiprius  decisions  on  either  side  of  this  question. 
In  Merters  v.  Adcock,  4  Esp.  251,  lord  Ellenborough  sup- 
ported the  count  on  such  a  state  of  facts,  whilst  lord  Kenyon, 
in  Hore  v.  Milner,  Peake*s  Cases  4;^,  n.,  ruled  the  other  way. 
The  authority  of  Merters  v.  Adcock  was  greatly  questioned  in 
Hagedorn  v.  Laing,  6  Taunt.  162,  S.  C;  1  Marsh.  R.  514;  and 
the  reasoning  of  lord  Ellenborough,  in  Merters  v.  Adcock,  would 
at  this  day  be  thought  a  sufficient  ground-work  for  an  opposite 
conclusion  to  his.     For  h6  is  reported  to  have  said,  that  when 
the  plaintiff  has  recovered  on  the  count  for  goods  bargained  and 
sold,  the  defendant  may  maintain  an  action  of  trover  for  them; 
and  since  the  goods  have  been  resold,  such  a  procedure  would 
take  place  as  a  matter  of  course.    But  more  than  this.     Lord 
Ellenborough,  in  Hoskins  v.  Thome,  12  East  399,  shows  plainly 
that  his  views  on  this  subject  had  undergone  a  change.     For 
when,  in  Merters  v.  Adcock,  he  stated  that  a  recovery  in  that 
case  might  be  followed  by  a  reversal  of  the  parties  in  an  action 
of  trover,  it  is  obvious  that  he  meant  that  in  the  case  then  under 
trial  the  recovery  should  be,  not  for  the  difference  merely  be« 
tween  the  first  and  second  sale,  but  for  the  agreed  price  upon 
the  original  bargain.     Nothing  short  of  this  would  justify  a  re- 
covery by  the  purchaser  in  trover;  if  it  Would,  if  the  payment 
of  the  merjc  difference  between  the  two  sales  were  deemed  suf- 
ficient, then  the  defendant  might  become  the  owner  of  the  goods 
without  paying,  perhaps,  more  than  a  small  proportion  of  what 
he  had  agreed  to  pay.     But  in  Hoskins  v.  Thome,  lord  Ellen- 
borough said,  <<  that  there  was  a  material  difference  in  this  res- 
pect  between  the  case  of  goods  sold  and  delivered,  and  that  of 
goods  only  bargained  and  sold.     In  the  one  case,  the  owner 
having  parted  with  his  goods  is  entitled  absolutely  to  the  price ; 
in  the  other,  where  the  goods  are  not  delivered,  he  is  entitled 
only  to  recover  the  difference  in  damages  between  the  value  of 
the  goods  and  the  price  agreed  on.** 

The  resale,  as  was  held  in  Hagedorn  v.  Laing,  proceeds  on 
the  ground  that  by  a  refusal  to  take  the  goods,  the  contract  is 
rescinded.  For  how  otherwise  could  a  title  to  the  goods  be 
conferred  on  the  second  purchaser?    And  if  the  contract  is  le^ 
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cinded,  the  property  of  the  first  purchaser  in  the  goods  no  longer 
subsists;  and  wanting  this,  it  was  held  in  Atkinson  v.  Bell,  8  B. 
&  C.  277,  the  count  for  goods  bargained  and  sold  could  not  be 
maintained. 

The  verdict  should,  therefore,  be  set  aside,  and  a  new  trial 
granted,  with  leave  to  file  an  additional  count  for  not  accepting 
the  goods,  &c. 

V.  L.  Bradford  Esq,,  was  for  the  plaintiflf. 

fV.  Badger  Esq.,  contra. 


[February  10, 1844. 
AT  WATER    V.  LLOYD. 

1.  Where  the  original  covenantor  in  a  ground- rent  deed,  after  he  had  assigned  his 
estate  in  the  land  subject  to  the  rent,  became  the  owner  of  and  held  the  ground- 
rent,  and  afterwards  assigned  his  estate  in  the  rent:  Held,  on  demurrer,  that  his 
rMponsibility  on  the  original  covenant  to  the  holder  of  the  rent,  in  respect  to 
rent  accruing  since  he  parted  with  it,  was  not  thereby  released  or  affected. 

3.  Quaret  Whether,  in  case  the  original  covenantor  had  not  parted  with  his  estate 
in  the  land  before  he  became  the  owner  of  the  rent,  in  view  of  the  peculiar 
character  of  ground-rents  in  Pennsylvania,  there  would  be  an  eztingaishment  of 
an  estate  in  the  rent  by  a  merger  of  it  in  the  estate  in  the  land. 

3.  Where  the  question  of  law  was  a  proper  one  to  ba  brought  before  the  court  on 
demurrer,  the  defendant  allowed  to  witlidraw  demurrer,  and  file  an  affidavit  of 
defence  on  the  facts. 

This  case  came  up  on  general  demurrer  to  the  declaration. 
As  the  facts  sufficiently  appear  in  the  opinion  of  the  court,  fur- 
ther statement  is  deemed  unnecessary. 

The  case  was  argued  by  B.  Gerhard  Esq.,  for  the  demurrer, 
and  Fi  L.  Bradford  Esq.,  contra. 

The  opinion  of  the  court  was  delivered  as  follows,  by  Pettit, 
president: 

Knowles  Taylor  being  the  owner  of  a  certain  lot  of  ground 
in  the  city  of  Philadelphia,  conveyed  it  on  the  25th  August, 
1835,  to  Isaac  S.  Lloyd,  in  fee,  subject  to  a  ground-rent  of  g240 
per  annum,  payable  half-yearly  on  the  1st  day  of  January  and 
1st  day  of  July.  Isaac  S.  Lloyd  covenanted  in  the  usual  form, 
that  he,  his  heirs  and  assigns,  would  pay  or  cause  to  be  paid  the 
said  rent 

Through  sundry  conveyances  the  plaintiff,  Charles  Atwater, 
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became  on  the  23d  day  of  April,  1842,  the  assignee  of  the 
ground-rent.  He  has  brought  this  action  of  covenant  against 
Isaac  S.  Lloyd,  to  recover  the  rent  which  has  accrued  since  the 
23d  day  of  April,  1842,  being  the  sum  of  9360. 

The  plaintiff  has  stated  in  his  declaration  that  on  the  14th  of 
October,  1835,  Isaac  S.  Lloyd  conveyed  to  Jeremiah  Hansberry, 
in  fee,  the  lot  of  ground  in  question,  subject  to  the  payment  of 
the  said  rent 

The  plaintiff  in  deducing  his  title  from  Taylor,  has  also  set 
forth  in  his  declaration,  that  on  the  21st  of  April,  1840,  Lloyd 
himself  became  the  assignee  of  the  ground-rent,  and  held  it  for 
more  than  ten  months,  namely,  until  the  16th  March,.  1841, 
when  he  conveyed  it  to  M.  B.  Deuman,  who  on  the  23d  April, 
1842,  conveyed  it  to  the  plaintiff. 

The  defendant  has  demurred  generally  to  the  narr.y  and  the 
plaintiff  has  joined  in  the  demurrer.  The  question  is  then  pre- 
sented, does  the  fact,  that  for  a  time  Lloyd  was  the  owner  of  the 
ground-rent,  operate  after  his  conveyance  of  it  to  Denman,  to 
release  him  from  responsibiUty  on  his  original  covenant  of  the 
25th  August,  1835? 

In  a  recent  case,  J.  F.  Fisher  v.  Lewis  et  aL,  reported  in  the 
3d  vol.  Penn.  Law  Jour.,  p.  81,  this  court  was  called  upon  to 
consider  the  principle  involved  in  the  present  inquiry.  The 
action  was  for  the  breach  of  a  covenant  in  a  ground-rent  deed, 
to  build  within  a  year.  Rhodes  the  covenantor,  became  within 
the  year  the  assignee  of  the  original  covenantee,  and  also  within 
the  year  conveyed  to  the  defendants,  Lewis  and  another,  the 
title  he  had  thus  acquired.  It  was  held  thai  his  assignees  were 
not,  on  this  ground,  discharged  from  a  claim  for  the  breach, 
which  did  not  occur  until  after  Rhodes  had  parted  with  the 
estate.  The  case  however,  was  ruled  in  favour  of  the  defend- 
ants on  another  point. 

It  was  stated  by  lord  chief  justice  Holt  in  Wangford  «.  Wang- 
ford,  1  Salk.  306,  and  it  is  a  well  established  principle,  that 
where  the  same  hand  is  to  receive  that  ought  to  pay,  there  is  an 
extinguishment.  While  then  no  assignment  would  have  passed 
any  right  to  recover  from  Lloyd  the  rent  which  had  accrued 
during  the  period  of  ten  months  in  which  he  held  the  estate, 
yet  the  extinguishment  did  not  extend  beyond  the  particular 
sums  which  had  so  accrued.    The  ground-rent  itself  as  an 
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estate  was  not  extinguished.  As  to  rent  to  accrue  subsequelitly, 
the  covenant  run  with  the  land,  and  was  not  suspended.  It 
was  a  continuing  liability,  not  affected  hy  a  rule  of  extinguish- 
ment which  had  already  exhausted  its  force.  When  Lloyd 
became  the  owner  of  the  rent,  he  had  parted  with  the  land. 
There  was  no  meeting  of  estates  in  him,  which  could  work  a 
complete  merger  of  one  of  them. 

The  doctrine  that  <<a  personal  action  once  suspended  is  forever 
after  extinct,'*  which  was  referred  to  in  Fryer  v.  Gildridge, 
Hobart  10,  and  has  been  recognised  in  other  cases,  ha&y  with 
the  progress  of  time,  and  the  development  of  new  and  compli- 
cated relations  among  men  in  enterprising  communities,  become 
subject  to  so  many  qualifications  and  exceptions,  that  it  can 
hardly  be  said  to  deserve  the  name  of  a  maxim  of  the  law.  By 
way  of  illustration,  the  case  of  Richards  v.  Richards,  2  Bam.  & 
Aid.  447  (22  E.  C.  L.  119,)  may  be  referred  to.  In  a  case  in- 
deed, like  that  stated  in  Hobart,  the,rule  would  never  have  been 
applicable  in  Pennsylvania.  The  obligee  of  a  bond  made  the 
wife  of  one  of  two  joint  and  several  obligors  his  executrix.  It 
is  said  that  the  action  was  suspended,  and  once  suspended  was 
extinct.  From  the  cases  of  Grasser  v.  Eckert,  1  Binn.  575,  and 
Wilson  v.  Wilson,  3  Binn.  557,  deciding  that  executors  in  Penn- 
sylvania had  always  been  trustees  for  the  next  of  kin,  as  to 
property  of  the  testator  not  disposed  of  by  his  will,  it  is  plain 
that,  under  similar  circumstances,  an  extinction  would  not  have 
occurred  in  this  state  even  before  the  act  of  Assembly  of  April 
7,  1807.  See  also  Griffith  v.  Chew,  8  S.  &  R.  p.  32.  The 
doctrine  of  equity  was  at  an  early  day  fully  adopted  in  our  sys- 
tem of  jurisprudence.  The  debt  is  assets,  and  though  in  law 
the  executor  cannot  sue  himself,  yet  he  is  accountable  for  the 
bond  to  creditors,  legatees,  and  next  of  kin.  Pusey  v.  Glemson, 
9  S.  &  R.  208.  In  the  present  instance,  however,  there  is  no 
field  for  the  operation  of  the  dogma.  In  regard  to  the  sums  of 
money  which  became  due  while  Lloyd  held  the  ground-rent, 
which  sums  dbly  could  be  affected  by  the  proposition,  there  is 
here  no  controversy. 

The  point  of  extinguishment  by  merger  was  noticed  by  Mr. 
justice  Kennedy,  in  his  elaborate  judgment  in  Ingersoll  v.  Ser- 
geant, 1  Whart.  357.  He  siays:  <<But  it  has  been  alleged  also, 
on  the  part  of  the  plaintiff,  that  Mr.  Reed  was  the  owner  of  both 
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Ihe  ground  and  iSia  rent,  and  that  tbU>  union  ^f  ownership  pro- 
duced an  extinguishment  of  the  rent.  This  conclusion  would 
be  coaniect  if  the  fact  was  only  so;  but  he  never  was  invested 
with  the  legal  title  to  the  rent.  And  alltough  he  was  the  equi- 
table owner  of  it,  by  having  bought  and  paid  iat  it,  yet  that  wtus 
afiteT  he  had  sold  and  conveyed  the  ground  to  the  plaintiff;  so 
that  had  he  taken  the  legal  title  for  the  rent  to  himself,  in  his 
own  name,  instead  of.  having  it  conveyed  to  Mr.  Sergeant,  the 
ej[tinguishment  of  the  rent  could  not  have  been  produced  by 
the  mere  unity  of  the  two  estates  in  the  same  person/'  Now, 
though  Lloyd  had  taken  the  legal  title  for  the  rent  to  himself, 
in  his  own  name,  yet  it  was  after  he  had  sold  and  conveyed  the 
ground  to  Hansberry*,  and  so  the  extinguishment  of  the  rent 
could  not  have  been  produced  by  the  mere  unity  of  the  two 
estates  in  the  same  person. 

la  referring  to  the  fact  that  there  was  no  meeting  of  two 
estates  in  Lloyd,  it  is  not  designed  to  concede  that  even  if  he 
bad  not,  before  he  became  the  owner  of  the  rent,  conveyed  the 
ground  to  Hansberry,  there  would  have  been  an  extinguishment 
of  the  estate  in  the  rent  by  a  merger  of  it  in  the  estate  in  die 
land.  Looking  to  the  peculiar  character  of  our  groimd  rents, 
the  precise  effect  of  the  common  law  rules  of  merger  in  refer- 
ence to  them,  is  yet  to  be  determined.  The  admission  of  Mr. 
justice  Kennedy,  that  if  Mr.  Reed  had  been  the  owner  of  both 
the  ground  and  the  rent,  there  would  have  been  an  extinguish- 
ment of  the  rent,  may  have  been  based  upon  the  special  facts; 
and  whether  the  owner  of  two  such  estates  shall  not  be  eCt 
liberty  to  keep  them  separate,  and  to  manifest  his  intention  by 
a  conveyance  of  one  of  them  for  value,  will  probably  hereafter 
be  made  a  question.  The  doctrine  stated  by  sir  William  Grant, 
in  Forbes  v.  Moffet,  18  Ves.  390,  by  which  a  court  of  equity 
will  sometimes  preserve  a  charge  on  an  estate  where  at  law  it 
would  be  merged,  resting  the  matter  entirely  upon  the  inten- 
tion, actual  or  presumed,  of  the  person  in  whom  the  estates  are 
united,  has  been  applied  in  Pennsylvania,  as  it  was  applied  by 
the  master  of  the  rolls  in  the  case  cited,  to  a  mortgage  which 
had  become  united  in  the  same  person  with  the  fee.  Helmbold 
tr,  Man,  4  Whart.  410;  Moore  v.  The  Harrisburg  Bank,  8 
Watts  138.    The  bearing  of  a  similar  principle  upon  two  estates 
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like  those  under  consideration,  remains  for  solemn  adjudication 
by  the  court  of  the  last  resort 

It  is  then  apparent  that  Lloyd  could,  without  conflict  with 
aqy  legal  principle,  but  in  accordance  with  the  object  of  the 
original  arrangement,  be  the  medium  of  a  transfer  of  the  rent 
The  mode  of  conveyance  ought  not  in  his  case,  any  more  than 
in  the  instance  of  Rhodes  above  mentioned,  to  have  the  slightest 
influence  upon  his  responsibility  as  the  original  covenantor,  so 
far  as  relates  to  rent  to  accrue  subsequently  to  the  period  of  his 
holding  the  estscte.  The  plain  language,  too,  of  Lloyd's  con- 
veyance to  Denman  is  adapted  to  this  result  It  is  alleged  in 
the  narr.  that  he  assigned  die  ground  rent,  <<  with  all  the  ways, 
means,  rights,  and  remedies  for  the  recovery  of  the  same/' 
There  is  no  exception  of  the  right  to  recover  the  rent  on  the 
obligation  of  the  original  covenantor,  and  this  right  is  as  dis- 
tinctly embraced  in  the  words  of  the  instrument  as  any  other 
mode  of  recovery. 

It  is  the  opinion  of  the  court,  that  judgment  cannot  be  entered 
in  favour  of  the  defendant  on  the  demurrer;  but  as  he  alleges 
that  he  has  a  defence  on  matters  of  fact,  and  as  the  question  of 
law  was  a  proper  one  to  be  thus  brought  before  the  court,  he 
has  leave  to  withdraw  the  demurrer,  on  filing  au  affidavit  of 
defence, 


'  NOT£l— The  ■entcncc  b«»Kinninf  '•And  whereM,**  Slc  on  pM  199  in  thif 
Number,  should  read  u  follows:  **  And  whereas,  the  company  claming  the  pri- 
rilege  which  belongs  to  all  bodies  constituted  in  like  manner,  of  punishing  those 
of  their  members  who  have  been  guilty  of  acts  which  are  prejudicial  to  the  interests 
of  the  company,  do"  dtc — ^And  on  page  194|  **  7th  Chancery  Rep.**  should  read 
**7th  Jchnton^t  Chancery  Rep.**— -Also,  on  page  197,  4th  line  from  top,  ««1836** 
■hoold  be  aubstituted  fo^  •»  1831.'*— And  on  page  SOI,  3d  line  from  top,  the  word 
•*  expired**  is  misprinted  **  expressed.** 
In  No.  4,  likewise,  p.  151,  5th  line  from  bottom,  for  **  common**  read  **oanoii.** 
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LIMITATIONS  OF  FUTURE  SEPARATE  USE& 

The  substance  of  the  following  paper  was  read  as  an  essay  in 
the  Law  Academy,  a  short  time  since.  Haying  been  informed 
that  the  su^estions  there  made  would  be  useful  to  the  convey- 
ancers  and  scriveners,  by  whom  many  wills  are  prepared,  and 
the  present  practice  being  considered  ineffectual,  Uie  author  has 
ventured  to  intrude  them  on  the  public. 

The  doctrine  in  Smith  v.  Starr ,^  that  a  separate  use  to  a  feme 
covert  loses  its  peculiar  character  on  discoverture,  and  becomes 
an  ordinary  trust  estate  or  use  executed,  is  worthy  of  espe- 
cial notice.  The  same  principle  is  admitted«by  Kennedy  j.,  in 
Hoover  v.  Samaritan  Co.>  In  the  former  case  Rogers  j.,  evi- 
dently shrinks  from  carrying  out  the  principle,  and  doubts  whe- 
ther the  clear  intent  would  not  be  sufficient  to  renew  the  estate 
with  its  peculiar  properties.  Hammersly  t;.  Smith,^  however, 
settled  the  question,  and  gave  full  scope  to  the  doctrine.  In 
that  case  a  father  devised  to  trustees  for  the  separate  use  of  his . 
daughter  then  covert.  A  second  marriage  having  taken  place, 
the  daughter  and  her  husband  assigned  the  property,  and  it 
was  held  the  assignees  could  recover  from  the  trustees  under 
the  will.  Coupling  this  with  the  rule  of  Lancaster  «.  Doland, 
that  a  feme  covert  has  no  control  whatever  over  her  separate 
estate,  unless  under  express  powers,  and  there  having  been 

>  3  Whart  66.  •  4  lUd.  449-50.  •  Ibid.  136. 
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none  such  here,  it  is  obvious  that  a  devise  to  the  separate  use 
of  a  feme  covert  creates  such  an  estate  during  the  then  existing 
coverture  only,  without  the  capacity  of  regaining  its  original 
nature  on  the  event  of  a  second  marriage. 

Now  it  is  perfectly  obvious  that  the  first  coverture  is  governed 
by  the  same  rules  of  property  as  the  second,  and  the  estate  of  a 
feme  sole  prior  to  her  first,  second  or  third  coverture,  is  identical 
Therefore  a  devise  to  separate  use  of  a  feme  then  covert,  not 
having  an  efiect  to  create  such  an  estate  during  any  future 
coverture,  by  virtue  of  the  intervening  discoverture,  it  follows 
that  a  devise  to  the  separate  use  of  a  feme  then  sole,  can  have 
no  other  effect  in  the  event  of  her  future  marriage,  than  it  has 
on  her  present  estate,  which  is  none  at  all  The  chief  justice 
in  Hammersly  v.  Smith,  puts  the  decision  on  principles  which 
lead  to  this,  and  moreover  cites  and  relies  on  Massey  v.  Parker,^ 
which  directly  decides  the  point. 

Having  no  further  design  than  to  state  the  rules  and  to  sug- 
gest a  very  simple  medium  for  accomplishing  the  object,  no  ex- 
amination of  these  cases  or  doctrines  will  be  made;  but  it  seems 
very  clear  the  whole  question  is  one  of  the  form  of  the  convey- 
ance, and  not  any  absolute  impracticability  in  effecting  the 
intent.  The  object  being  then,  generally,  to  create  an  estate 
which  should  on  any  future  marriage  or  marriages  be  secured 
to  the  separate  use  of  the  feme,  and  thus  preserved  from  the 
control  of  or  liability  for  the  husband: 

The  medium  proposed  to  effectuate  this,  is  a  shifting  use. 
By  this  mode  of  conveyance  or  devise,  the  estate  may  be  limited 
to  the  use  of  the  infant  until  marriage,  then  to  the  use  of  the 
trustee  during  her  coverture  for  her  separate  use  in  the  ordinary 
form,  then  to  her  use  during  widowhood,  then  to  the  trustee  on 
her  second  coverture  to  her  separate  use  &c.,  and  so  on  as  often 
as  may  be  deemed  advisable.  It  is  submitted  that  this  will  have 
the  desired  effect  of  creating  a  separate  use  during  any  number 
of  covertures,  and  the  obvious  difficulty  that  it  renders  the  estate 
inalienable  by  the  feme  whilst  sole,  for  any  greater  time  than 
she  may  continue  •so,  may  be  avoided  by  the  creation  of  such 
powers  at  such  times  and  under  such  restrictions  as  may  be' 
thought  proper.    It  is  obvious  this  is  but  a  mere  matter  of  jform^ 
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in  the  conveyance,  and  that  the  same  mtent  is  declared  by  sim- 
ple devise.  But  however  the  courts  may  be  willing  to  construe 
words  to  effectuate  intent,  nothing  is  clearer  than  that  they  can- 
not take  away  properties  of  estates,  which  the  policy  of  the  law 
declares  shall  be  annexed  to  them:  thus  no  words  can  make  an 
estate  given  in  remainder  to  the  heirs,  or  heirs  of  the  body  of 
the  first  devisee  for  life,  as  heirs  inalienable.  So  in  the  cases  con- 
sidered above,  no  declaration  of  intent  will  cause  a  new  estate 
of  a  totally  different  nature  to  arise  on  marriage  where  the  en- 
tire estate  has  been  previously  given.  The  same  thing  might 
be  effected  by  a  cautious  executory  devise,  for  the  same  rules 
are  applicable  so  far  as  respects  the  point  now  considered.  This 
devise,  to  uses,  is  only  applicable  strictly  to  realty,  for  the  statute 
of  uses  by  means  of  which  it  acts,  does  not  extend  to  personalty. 
A  bequest  of  chattels  to  the  trustees  to  the  like  uses  and  trusts 
as  were  limited  upon  the  devise  of  the  realty,  would  clearly 
operate  by  executory  devise,  and  secure  the  personalty  which 
could  be  distinguished  to  the  object  and  intention  of  testator. 

That  the  estates  thus  created  will  effect  the  design  if  the  limi- 
tations are  legal,  is  obvious,  and  that  they  are  so  requires  little 
argument  No  one  would  deny  the  legality  of  a  limitation  till 
marriage,  and  then  to  a  third  person,  nor  until  marriage  to  trus- 
tees, and  then  to  the  separate  use  of  the  feme  covert.  Limitations 
such  as  these  are  universal  in  the  English  marriage  settlements, 
and  not  only  are  their  propriety  never  questioned,  but  they  are 
put  by  Blackstone,  as  instances  of  limitations.  As  has  been  said 
however,  the  design  of  this  paper  is  merely  to  suggest  an  expe- 
dient. To  the  student,  Mr.  Booth's  opinion,  appended  to  Shep- 
herd's Touchstone,  will  best  explain  the  theory  and  practice  of 
the  doctrine  of  shifting  uses  in  the  conveyancer's  business. 


»«l/v^/vw^w^A«/wv^^/w*^^/v/\/^/^/s/^/v^<^A/^/^/*/^/>/^'* 


COURT  OF  COMMON  PLEAS  OF  BRADFORD  COUNTY. 
Be/ore  Judge  Conyngham. 

[Deoember  19, 1842. 
DAVinsoir  t;.  smith. 

1.  Oa  an  appeal  from  the  judgment  oft  jastice,  at  well  when  taken  hj  plaintiff  as 
\gj  dalendant,  the  oowt  will  in  aome  caaea,  for  the  porpoMsa  of  joitioa  and  to 
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determine  the  qoestiooi  of  ooeta,  aBcertain  by  oalcnlation  whether  the  JodpaM&t 
obtained  by  the  plaintiff  in  court  is  for  a  greater  sum  or  a  more  favouEable  judf - 
ment  than  was  rendered  by  the  justice. 
3.  Where  9  plaintiff  obtains  before  a  justice  all  he  asks,  as  the  amount  due  to  him 
upon  a  claim  bearing  interest,  if  he  appeal,  and  subsequently  in  Court  reefer  no 
more  than  the  amount  rendered  in  his  favour  by  the  justice,  with  intere^  super- 
added from  that  time,  in  such  case  he  will  be  liable  to  pay  the  costs  subsequent 
to  the  appeal. 

This  was  a  rule  to  show  cause  why  the  costs  since  the  appeal 
should  not  be  paid  by  the  plaintiff.  The  facts  of  the  case  are 
to  be  found  in  the  opinion  of  the  court,  which  was  delivered  by 
CoiiYN0HAM9  president,  as  follows: 

The  record  in  this  case  shows  an  amicable  action  entered 
before  a  justice  of  the  peace  for  the  balance  due  on  a  promissory 
note,  with  a  confession  of  judgment  by  the  defendant,  ascer- 
taining the  amount:  afterwards  bail  for  an  appeal  entered  by 
the  defendant,  and  after  this  period  the  plaintiff  also  appeals, 
files  his  transcript  in  the  prothonotary's  office,  arbitrates  the 
case,  and  obtains  an  award  against  the  defendant,  upon  which 
final  judgment  in  the  common  pleas  is  entered.  The  defendant 
now  asks  that  the  plaintiff  shall. be  ordered  to  pay  all  costs  since 
the  appeal,  by  virtue  of  a  proviso  in  the  act  of  dth  April,  1833^ 
(Purd.  6th  ed.  644),  which  proviso  is  in  these  words:  "That  if 
the  plaintiff  be  the  appellant,  he  shall  pay  all  costs  which  may 
accrue  on  the  appeal,  if  in  the  event  of  the  suit  he  shall  not 
.  recover  a  greater  sum  or  a  more  favourable  judgment  than  was 
rendered  by.  the  justice." 

The  plaintiff's  claim  before  the  justice  was  founded  on  a 
promissory  note,  and  the  amount  due  thereon  liquidated  by 
arrangement  between  the  parties,  in  the  confession  of  judgment 
by  the  defendant,  and  acceptance  of  such  confession  by  the 
plaintiff  at  the  sum  of  $20  95;  the  award  of  arbitrators  is  for 
$2\  11,  less  by  a  few  cents  than  the  liquidated  amount  before 
the  justice,  with  the  interest  thereon  from  the  time  of  such  liqui- 
dation to  the  time  of  the  award.  Under  this  state  of  facts,  as 
appears  by  the  record,  the  defendant  claims  that  the  plaintiff, 
who  was  the  appellant,  has  not  recovered  in  the  event  oif  the 
suit  a  more  favourable  judgment  than  was  rendered  by  the  jus- 
tice, nor  in  spirit  a  greater  sum.  It  is  not  pretended  but  that 
before  the  justice  the  plaintiff  recovered  the  balance  due  to  him 
on  the  note,  ascertained  by  the  accepted  confession  of  the  de« 
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fendant;  for  it  is  very  important  to  understand,  that  it  was  not 
there  a  disputed  case,  decided  upon  trisd,  upon  the  disposition 
of  which  the  justice  may  have  given  a  decision  against  the 
plaintiff  as  to  a  portion  of  his  claim,  which  portion  he  might 
afterwards  hy  possibility  have  recovered  in  the  court  above;  as 
he  obtained  judgment  before  the  justice  for  his  whole  claim, 
unless  some  new  cause  of  action  was  introduced  before  the 
arbitrators,  which  cannot  be  supposed,  the  enlargement  of  the 
amount  must  necessarily  have  been  caused  by  the  accumulation 
of  interest.  In  this  respect  the  present  case  differs  from  Johnston 
V.  Perkins,  1  Penn.  Rep.  23,  where  the  supreme  court  say,  "the 
interest  being  a  small  matter,  the  plaintiff  may  have  abandoned 
it.'*  Here,  however,  if  the  cause  of  action  were  the  same,  which 
must  be  taken  as  conceded,  the  amount  could  not  be  enlarged 
but  by  the  claim  of  interest.  Why  the  plaintiff  appealed  in  the 
present  case  does  not  appear,  nor  do  we  know;  if  in  mere  wan- 
tonness to  tax  the  defendant  with  the  costs  of  this  court,  surely 
wich  conduct  would  not  be  within  the  spirit  of  the  act  of  as- 
sembly :  to  give  to  a  plaintiff  such  power  is  certainly  contrary 
to  the  intention  of  the  law  establishing  the  civil  jurisdiction  of 
justices  of  the  peace,  and  would  enable  him  to  recover  any 
debt  exceeding  in  amount  $5  33,  even  though  undisputed,  with 
such  costs  by  indirect  means  that  by  a  suit  brought  directly  in 
the  common  pleas  he  could  never  obtain,  and  besides  would 
enable  him  to  vary  the  rights  of  the  defendant  as  to  a  stay  of 
execution,  both  as  it  respects  time  and  the  character  of  the  bail 
to  be  given.  If  the  plaintiff  in  the  case  before  us  had  suffered 
the  defendant  to  go  on  with  his,  the  defendant's  appeal,  then 
would  there  have  been  no  diflSculty  about  the  costs,  as  the  de-. 
fendant  himself  would  have  brought  the  case  into  the  common 
pleas;  but  if  he  chose  to  enter  his  own  appeal  in  June,  in  order 
to  avoid  the  delay  of  wailing  till  the  first  day  of  the  then  next 
term,  which  was  the  privilege  of  the  defendant,  could  he  do  so 
except  at  the  risk  of  costs? 

That  this  court  must,  in  order  to  carry  out  the  2d  proviso  in 
the  aforementioned  act  of  1833,  in  some  cases  take  into  consi- 
deration the  question  of  accumulating  interest,  seems  to  be  clear; 
suppose  that  in  a  suit  upon  a  promissory  note,  the  defendant 
offer  to  confess  judgment  for  a  definite  amount  which  the  plain- 
tiff refu3es  to  accept,  upon  trial  judgment  being  rendered  by  the 
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justice  for  a  greater  amount,  the  defendant  appeals,  and  in  the 
event  of  the  suit  in  court  the  plaintiff  recovers  the  exact  amount 
of  the  tendered  confession  of  the  defendant,  with  the  superadded 
interest  for  the  time  of  the  offer,  would  not  the  defendant  in 
such  a  case  be  entitled  to  his  costs,  and  would  it  not  be  the  duty 
of  the  court  to  look  by  calculation  at  the  amount  of  interest  in- 
cluded, in  order  to  discover  whether  in  truth  the  plaintiff  had 
recovered  a  greater  sum?  If  this  be  not  the  true  construction 
of  the  act,  then  a  defendant  in  any  suit  brought  for  a  demand 
to  which  interest  would  attach,  must  be  deprived  of  the  whole 
benefit  of  this  last  proviso,  unless  in  siddition  to  the  amount 
admitted  by  himself  to  be  due,  he  offer  to  confess  judgment 
before  the  justice  for  a  sum  equal  to  what  would  accumulate  as 
interest  during  the  one,  two  or  three  years,  which  might  elapse 
before  final  judgment  be  rendered  in  court :  a  construction  so 
uncertain  in  the  event,  and  so  unjust  in  its  immediate  effect,  to 
require  a  defendant  to  confess  judgment  as  for  a  present  debt, 
of  that  which  could  not  be  due  for  years  to  come,  and  that  only 
too  in  the  event  of  the  plaintiff  refusing  to  accept  the  offer  thus 
to  be  made,  should  never  be  given  to  the  statute.  It  is  evident 
too,  under  the  statute,  that  the  penalty  for  the  refusal  of  the 
plaintiff  to  accept  the  offered  confession  of  the  defendant,  is  not 
the  loss  of  interest,  as  upon  the  tender  of  the  debt,  but  a  liability 
to  the  payment  of  the  thereafter  accruing  costs. 

In  considering  then,  the  spirit  and  meaning  of  the  act  of  9th 
April,  1833,  we  think  the  court  must  to  do  justice,  at  times  ex- 
amine into  the  grounds  of  the  increased  judgment;  and  our 
conclusion  in  the  present  case  is,  that  the  plaintiff  is  bound  to 
pay  all  the  costs  which  have  accrued  since  the  appeal,  inasmuch 
as  he  has  not  recovered  a  more  favourable  judgment  than  he 
did  before  the  justice,  it  being  apparent  by  calculation  from  the 
recgrd,  that  the  greater  amount  is  caused  by  interest.  In  so 
deciding,  however,  it  must  be  understood  that  we  dispose  of  the 
case  upon  the  conceded  facts  as  presented  by  the  record;  we  do 
not  say,  that  where  there  is  a  disputed  case  before  a  justice,  sub- 
sequently contested  upon  appeal  before  arbitrators  or  a  jury, 
we  will  permit  the  justice  and  arbitrators  or  jurors  to  be  ex- 
amined as  to  the  basis  of  their  respective  decisions,  in  order  to 
discover  whether  they  rest  upon  the  same  foundation,  and  with 
merely  added  interest;  we  only  mean  to  decide,  that  where  a 
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plaiiitiff  obtakis  before  a  justice  all  he  asks,  as  the  amount  due 
to  him  upon  a  daim  bearing  interest,  if  be  appeal,  and  subse- 
quently in  court  recover  no  more  than  the  amount  rendered  in 
his  favour  by  the  justice,  with  his  interest  superadded  from  that 
time,  that  in  such  case  he  will  be  liable  to  pay  the  costs  subse- 
quent to  the  appeal 
In  the  present  case  M«  rule  is  made  absolute. 

Mr.  Baird  for  the  plaintiff. 
Mr.  fVlaikins  for  the  defendant 


IN  THE  COURT  OF  COMMON  PLEAS  FOR  THE 
COUNTY  OF  PHILADELPHIA. 

MII.I.SR   V.    rSES. 

1.  A  writ  of  tei.  fa,  to  rerire  jadgment  obtained  bj  filing  a  transcript  of  a  judg. 

ment  obtained  befiure  an  alderman  in  the  common  pleaa,  must  recite  the  recoTery 

before  the  alderman,  laeoing  a  tranecript  thereon,  and  filing  the  fame  in  the 

prothonotaiy'a  office. 
52.  To  describe  rach  a  judgment  generally  aa  of  the  common  pleas,  is  bad. 
3.  A  plea  of  md  Uel  record  is  the  only  manner  in  which  snch  a  defect  can  be 

reached. 

A  judgment  was  obtained  before  an  alderman,  and  a  trans- 
script  was  filed  in  the  common  pleas,  a  set.  /a.  post  mortem  to 
revive  judgment,  and  quare  executionem  npn  was  issued.  The 
writ  commenced,  <^  whereas,  A.  Miller  lately  in  our  court  of 
conmion  pleas  recovered,  &.C.'' 

Potts  Esq,y  for  defendant,  contended  that  the  writ  did  not 
recite  the  judgment  correctly; — it  is  incorrect  to  describe  the 
judgment  as  one  of  the  common  pleas — there  should  be  a  reci- 
tal of  the  judgment  before  the  alderman — the  issuing  of  the 
transcript  and  filing  the  same  in. the  prothonotary's  office; — such 
was  the  form  of  the  writs  issued  fifteen  or  twenty  years  since. 

Westcott  Esq.j  contra.  A  judgment  on  a  transcript  is  in 
efiect  a  judgment  of  the  common  pleas,  and  may  be  so  styled 
in  a  sci.  fa.  to  revive  the  same.     3  Penn.  R.  98;  Green  v.  Ley- 
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mexy  S  Watts  381;  Hitchcock  t;.  Long,  2  Watts  170.  The 
practice  of  the  prothonotary  has  been  to  issue  writs  in  this  tbftm 
for  the  last  ten  or  fifteen  years  at  least 

Per  curiam.  If  the  practice  has  been  to  issue  writs  in  this 
manner,  it  has  been  wrong.  The  writ  should  describe  the 
magistrate's  judgment,  the  issuing  of  the  transcript,  and  the 
filing  of  the  same  in  the  common  pleas.  A  plea  of  nul  tiel 
record  is  the  only  manner  in  which  this  defect  can  be  taken 
advantage  of. 

Per  Parsons  j.  I  am  acquainted  with  the  practice  of  fifteen 
or  twenty  counties  in  this  state,  and  a  special  writ  is  always 
issued  on  a  judgment  upon  a  transcript. 

Judgment  for  d^endant  on  the  plea. 

Note. — Upon  the  principle  of  the  aboTo  decision,  it  will  appew  that  all  writi 
iasoed  apoo  judj^eots  obtained  upon  magistrate's  jadgments,  should  describn  the 
proceedings  as  above  decided,  viz.  attachment  executionS|^./iM.,  §c%.fa9^  fumre  ex. 
non,  dtc. 
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IN    THE    SUPREME    COURT    OF    PENNSYLVANIA 
FOR  THE  EASTERN   DISTRICT  (NISI  PRIUS). 

[March  30th,  1844. 

B^cre  Judge  Huston. 

MAPLES   V.   HICKS.^ 

1.  Taking  a  new  note  or  bill  from  the  same  parties,  no  one  being  off  who  was  on 
the  old,  the  securities  being  of  equal  effect,  is  not  an  extinguishment  of  the  for- 
mer, and  the  holder  may  sue  on  either  when  the  last  becomes  due. 

S.  But  if  on  the  new  note  or  bill,  the  name  of  the  endorser  is  left  off,  and  the  new 
bill  payable  at  a  ftiture  day  is  accepted  without  the  knowledge  of  some  third 
person  as  endorser,  it  is  gif  ing  time  to  the  maker  or  acceptor,  and  discharges 
him  whose  name  is  left  off. 

This  was  an  action  by  the  endorser  of  a  bill  of  exchange  for 
0553  82,  at  three  months,  dated  March  8th,  1842,  against  the 

'  See  ante,  p.  17. 
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dnwer.  This  bill  was  regularly  presented  at  maturity  and 
{RMested  for  nonpayment,  and  notice  given  to  the  drawers  and 
endorsers.  The  defence  was,  that  some  four  months  after  the 
bill  sued  upon  was  due  and  protested,  the  plaintiff  received 
from  the  acceptor  of  the  bUl,  without  the  consent  of  the  defendant, 
three  promissory  notes  for  the  amount  of  the  bill,  interest  and 
protest,  at  six,  seven  and  eight  months,  and  gave  a  receipt  for 
the  same,  saying  that  when  the  notes  were  paid  he  was  to  return 
to  him  the  bill  in  question. 

His  honour,  judge  Huston,  charged  the  jury  on  the  law  of 
the' case: 

That  if  a  new  note  or  bill,  is  given  by  the  same  parties,  no 
one  being  off  who  was  on  the  old — the  securities  being  of  equal 
effect,  the  latter  may  not  be  an  extinguishment  of  the  former, 
and  the  holder  may  sue  on  either  when  the  last  has  become 
due: — ^but  if  on  the  latter  note  or  bill  the  name  of  the  endorser 
is  left  off,  and  the  new  bill  payable  at  a  future  day  is  accepted, 
without  the  knowledge  and  especially  if  against  the  consent  of 
some  third  person  as  endorser,  it  is  giving  time  to  the  maker  or 
acceptor,  and  discharges  him  whose  name  is  left  off,  and  against 
whose  wish,  or  without  whose  knowledge  the  new  security 
payable  at  a  future  time,  was  taken;  and  the  fact  of  interest 
being  put  in  the  last  notes  and  made  principal,  makes  the  case 
stronger. 

The  defendant  by  giving  written  notice  to  sue  at  once,  might 
possibly  have  been  in  a  better  situation,  or  he  might  if  this 
arrangement  had  not  been  made,  have  taken  up  the  draft  and 
sued  immediately.  The  putting  in  the  interest,  was  a  consider- 
ation. The  new  notes  then  prevented  suit  against  the  acceptor. 
This  was  done  against  the  will  of  the  drawer,  and  it  is  in  effect 
giving  time. 

Verdict  for  the  d^endant. 

Samuel  H.  Perkins  Eaq.^  for  plaintiff. 
EU  K.  Price  Esq.,  for  defendant. 
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IN    THE    DISTRICT    COURT    FOR    THE   CITY  AND 
COUNTY  OF  PHILADELPHIA. 

[March  9, 1844. 
LABOE    V.    BOSLEH. 

1.  Arrean  of  (rroand-rent  doe  at  the  time  of  a  decree  of  hankraptcy  under  the 
bankrapt  act  of  1841,  may  be  recovered  by  aait,  but  the  judgment  therein  mnat 
be  levied  only  upon  the  hind  out  of  which  the  rent  iaraea. 

S.  Where  the  rent  claimed  in  made  up  partly  of  arrears  due  at  the  time  of  the 
decree  of  bankruptcy,  and  partly  of  rent  which  has  accrued  since,  a  single  judg- 
ment consisting  of  two  parts,  as  to  a  portion  of  the  sum  recovered  to  be  confined 
to  the  land,  and  as  to  the  remainder  to  be  general,  cannot  be  rendered. 

3.  Where  the  whole  of  the  rent  claimed  has  accrued  between  the  time  of  the  decree 
of  the  bankruptcy,  and  the  institution  of  the  action,  a  general  judgment  may  bo 
rendered,  because  such  rent  can  in  no  sense  be  said  to  be  a  debt  which  might 
have  been  proved  under  the  act,  although  the  deed  contains  a  stipulation  that  the 
rent  shall  cease  upon  payment  of  the  principal  sum  at  the  time  limited. 

This  was  au  action  of  covenant  on  a  ground-rent  deed 
brought  by  the  grantor  against  the  grantee.  The  defence  was 
the  bankruptcy  of  the  defendant.  The  case  is  stated  at  length 
in  the  opinion  of  the  court,  which  was  delivered  March  9^  1844, 
by  Stboud  justice,  as  follows: 

On  the  19th  of  June,  1839,  a  lot  of  ground  was  conveyed  in 
fee  simple  to  the  defendant,  reserving  a  ground-rent  of  $A50  a 
year,  payable  haf-yearly  on  the  1st  day  of  January  and  July 
in  every  year  forever,  to  the  plaintiff,  his  heirs  and  assigns. 

The  first  half-yearly  payment  became  due  the  1st  of  January, 
1840.  On  the  1st  of  April,  1842,  the  defendant  presented  his 
petition  to  the  district  court  of  the  United  States  for  the  eastern 
district  of  Pennsylvania,  praying  for  the  benefit  of  the  bankrupt 
act  of  the  United  States,  passed  August  19,  1841.  On  the  29th 
of  April,  1842,  he  was  by  the  said  court  decreed  a  bankrupt, 
and  on  the  30di  August  of  the  same  year,  he  received  his  final 
discharge  and  certificate  by  the  decree  of  the  court.  At  the 
time  when  the  defendant  was  decreed  a  bankrupt,  there  were 
four  half-yearly  payments  of  ground-rent  due  by  the  defendant 
to  the  plaintiff,  and  between  that  time  and  the  institution  of  the 
suit,  three  other  half-yearly  payments  of  ground-rent  became 
due.  The  action  is  covenant,  founded  on  an  escprtss  covenant 
in  the  deed  to  pay  the  ground-rent  reserved  at  the  times  before 
mentioned.    The  defence  is,  that  the  defendant  has  been  dis- 
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charged,  ai|d  obtained  his  certificate  as  above  stated  as  a  bank- 
ruptm 

In  respect  to  the  arrears  of  rent  due  at  the  time  of  the  decree, 
April  29, 1842,  we  have  already  decided  that  the  bankruptcy 
of  the  defendant  will  not  prevent  a  judgment  against  him  to  be 
levied,  onijf  however,  upon  the  land  out  of  which  the  grounds- 
rent  is9uea.  It  was  argued  then  that  such  a  restricted  judgment 
in  a  personal  action  was  an  anomaly.  But  as  the  3d  proviso 
to  the  2d  section  of  the  bankrupt  act  is  express,  <<that  nothing 
in  this  act  contained  shall  be  construed  to  annul,  destroy  or 
impair  any  liens,  &c.,  on  properties  real  or  personal,  which  may 
be  valid  by  the  law  of  the  states  respectively,  and  which  are 
not  inconsistent  with  the  provisions  of  the  2d  and  5th  sections  of 
this  act,"  and  as  it  had  been  decided  by  the  supreme  court  of 
this  state,  in  Brown  v.  Johnson,  4  Rawle  146,  that  a  ground- 
rent  like  the  present  was  a  lien  on  the  premises  charged  with 
it,  and  that  on  a  judgment  in  an  action  of  covenant  by  the 
grantee  against  the  grantor  of  such  a  rent,  the  land  might  be 
taken  in  execution  notwithstanding  it  had  been  bona  fide 
aliened  by  the  grantor  subsequently  to  the  creation  of  the  rent, 
we  considered  such  restricted  judgment  necessary,  for  the  dou- 
ble purpose  of  affording  the  benefit  of  the  lien  to  the  grantee, 
and  at  the  same  time  assuring  to  the  person  and  the  future 
acquisitions  of  the  bankrupt,  the  protection  which  the  act 
intended  to  confer.  For  myself,  I  should  have  held  such  re^ 
iricted  ]\xAgaieni  proper,  had  there  existed  no  analagous  prece- 
dent, but  such  precedent  there  was  in  Brown  v.  Furer,  4  S.  & 
R.  216,  approved  in  Gause  v.  Wiley,  ib.  521,  and  Moore  v. 
Rees,  13  S.  &  R.  426.  Had  the  action  therefore,  been  brought 
merely  for  the  rent  due  at  the  time  of  the  decree,  of  bankruptcy, 
the  plaintiff  would  be  entitled  to  a  judgment  of  the  restricted 
character  just  mentioned. 

But  the  three  ha\f-year*s  rent  which  have  become  due  sinc^ 
the  decree  of  bankruptcy,  are  also  sought  to  be  recovered 
in  this  action.  And  in  respect  to  these,  the  plaintiff  is  not  con- 
tent with  a  judgment  restricted  to  the  land,  but  asks  a  general 
judgment  to  have  the  same  effect  as  if  the  proceedings  in  bank- 
raptcy  had  not.  taken  place.  A  sir^le  judgment  consisting  of 
two  parts,  as  to  a  portion  of  the  sum  recovered,  to  be  confined 
to  the  land,  and  as  to  the  remainder  to  be  general,  readiing  both 
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the  person  and  the  aoquiaitions  of  property  by  the  bankrupt 
since  his  discharge,  can  vouch  no  precedent,  violates  the  prmci- 
pies  of  the  law  having  relation  to  the  subject,  and  cannot  be 
enforced  without  great  practical  inconvenience. 

But  granting  that  the  obstacles  in  the  way  of  such  amalga- 
mated and  yet  partible  judgment  are  insurmountable,  the 
plaintiff  asks  our  decision  of  the  question,  whether  abandoning 
all  claim  for  the  arrears  of  rent  due  at  the  time  of  the  decree  of 
bankruptcy,  he  is  entitled  to  a  general  judgment  for  so  much  of 
the  rent  as  has  accrued  between  the  time  of  the  decree  and  the 
institution  of  the  action.  The  defendant's  counsel  deny  the 
right  of  the  plaintiff  to  such  a  judgment,  on  several  grounds;  1. 
That  by  the  3d  section  of  the  bankrupt  act,  <<all  the  property 
and  rights  of  property  of  every  name  and  nature  (with  certain 
exceptions  not  important  in  this  inquiry)  of  every  person  de- 
creed a  bankrupt  are  by  mere  operation  of  law,  ipaofactOj  from 
the  time  of  such  decree  deemed  to  be  divested  out  of  such 
bankrupt,  and  by  force  of  the  decree  vested  in  such  assignee  as 
the  court  shall  appoint;  and  therefore,  it  is  said,  being  deprived 
of  the  ownership  and  enjoyment  of  the  land,  he  ought  not  to 
be  subjected  to  the  payment  of  the  rent  which  issues  out  of  it. 
A  similar  objection  was  prged  in  Mills  v.  Auriol,  1  H.  BL  433, 
S.  C.  4  D.  &  E.  94,  without  effect  Indeed,  I  am  not  able  to 
discover  any  force  in  it,  more  than  obtains  to  a  voluntary  con- 
veyance by  a  bankrupt  of  a  similar  estate  similarly  incumbered. 
For  although  the  bankrupt  is  divested  of  all  title  to  the  land, 
yet  a  voluntary  conveyance  would  operate  the  like  efiect^ 
And  in  either  case  the  bankrupt  may  be  properly  assumed  to 
have  received  full  consideration  for  this  divestiture,  in  respect 
to  the  voluntary  conveyance  directly  to  himself  by  force  of  the 
agreement  of  the  parties;  and  under  the  bankrupt  act,  whether 
the  proceedings  originate  in  the  voluntary  or  involuntary  man- 
ner authorized  by  that  act,  the  property  if  it  has  any  value,  is 
to  be  applied  to  the  payment  of  the  bankrupt's  debts. 

2.  The  second  ground  of  objection  arises  from  the  4th  sec- 
tion, in  which  it  is  provided,  that  the  bankrupt's  ^'discharge 
and  certificate  when  duly  granted,  shall  in  all  courts  of  justice, 
be  deemed  a  full  and  complete  discharge  of  all  debts,  contracts 
and  other  engagements  of  such  bankrupt,  which  are  provable 
under  thia  act/'  taken  in  connexion  with  the  5th  section,  which 
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enacts,  ^Ihat  aU  cxeditois  coming  in  and  proving  their  debts 
under  soch  bankruptcy,  &c,  the  same  l^eing  bona  fide  debts, 
ahali  be  entitled  to  share  in  the  bankrupt's  property  and  eflfects, 
h,c.ypnmded^^hX  all  creditors  whose  debts  are  not  due  and 
payable  until  a  future  cby,  all  annuitants,  holders  of  bottomry 
and  respondentia  bonds,  holders  of  policies  of  insurance,  sure- 
ties, indorsers,  bail  or  other  persons  having  uncertain  or  con- 
tingent demands  ^gainst  such  bankrupt,  shall  be  permitted  to 
come  in  and  prove  such  debts  or  claims  under  this  act,  and 
shall  have  a  right  when  their  debts  and  claims  become  absolute, 
to  have  the  same  allowed  them;  and  such  annuitants  and 
holders  of  debts  payable  in  future,  may  have  the  present  value 
thereof  ascertained,  under  the  direction  of  such  court,  and 
allowed  them  accordingly  as  debts  in  presenH.^^  These  pro- 
visions will  not  exonerate  the  bankrupt  from  the  liability  to 
pay  rent  which  shall  accrue  q/2fer  his  discharge,  unless  such 
after  accruing  rent  constitutes  a  debt  which  may  be  proved 
mider  the  commission.  But  at  the  date  of  the  discharge,  no 
debt  existed.  It  had  not  if  the  expression  be  allowable,  ever 
begun  to  accrue. 

But  it  is  said,  the  principal  sum  on  the  payment  of  which  by 
the  covenantor  at  any  time  within  a  certain  space  named  in  the 
deed,  the  rent  itself  is  to  cease,  falls  within  the  equity  of  the 
words,  ^'having  uncertttin  or  contingent  demands  against  such 
bankrupt,"and  of  the  provision,  that  <<  holders  of  debts  payable 
in  future,  may  have  the  present  value  thereof  ascertained  under 
the  direction  of  the  court,  and  allowed  them  as  debts  in  pre- 
9enti.^*  The  short  answer  is,  that  the  payment  of  this  principal 
sum  depends  wholly  upon  the  election  of  the  bankrupt.  If  he 
chooses  to  pay  it  within  the  prescribed  time,  the  right  to  the 
rent  is  thereby  extinguished;  but  he  is  under  no  obligation  to 
pay  it  He  may  suffer  the  time  to  elapse  without  doing  so, 
and  then  if  paid  at  all,  it  must  be  in  virtue  of  a  new  contract 
between  the  parties. 

.The  ground-rent  is  an  incorporeal  hereditament — a  distinct 
estate,  descendible  upon  heirs — forming  no  part  of  the  personal 
estate  (except  arrears  due  at  the  death)  of  a  decedent,  to  be 
administered  by  executors  or  administrators.  It  is  a  misappli- 
cation of  language,  to  style  It  <<an  uncertain  or  contingent  de- 
mand^'  or  <<a  debt''    It  would  have  been  exceedingly  difficult 
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to  have  devised  any  means  by  which  this  estate  could,  without 
flagrant  injustice,  havQ  been  destroyed  by  the  bankruptcy  of  the 
grantor.  And  it  is  very  clear  I  think,  that  it  was  not  intended 
to  be  embraced  by  the  bankrupt  act. 
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[Ansruflt  Seasioiis,  1S43. 

Before  Judge  Conyngham, 

COmCONWEALTH   V.   THOMPSON. 

1.  To  complete  the  offence  of  obtaining  monej  and  gooda  by  fake  pretenoee,  under 
the  act  12  July,  1843,  it  is  requisite  not  only  that  the  pretence  be  fabe,  but  that 
it  sboold  have  been  suocenfVilIy  used  **  with  intent  to  cheat  or  defraud.** 

9.  No  indictment  will  lie,  where  the  false  pretence  if  successful  would  neither  cheat 
nor  defraud,  nor  should  an  intent  to  defraud  be  even  implied  in  such  a  case. 

db  Therefore,  where  a  constable  by  means  of  ftise  pretences,  collected  the  amoimt 
of  a  judgment  from  the  defendant  against  whom  it  was  rendered,  il  was  heldi 
that  an  indictment  onder  the  act  of  13  July,  1843,  could  not  be  sustained, 
because  he  neither  cheated  nor  defrauded  thereby,  but  only  obtained  payment  of 
an  honest  debt 

The  defendant  was  indlpted  for  obtaining  money  and  gooda 
by  false  pretences.    The  facts  of  the  case  were  as  follows: 

Some  years  since,  John  Learned,  the  prosecutor  on  the  pre- 
sent indictment,  paid  to  A.  R.  Bacon  for  goods  a  ten  dollar  bill, 
which  afterwards  proved  to  be  counterfeit.  Learned  was  fre- 
quently called  upon  by  Bacon  to  take  up  this  note  or  bill  and 
pay  him  the  amount,  and  as  often  promised  to  do  so,  but 
always  neglected  to  fulfil  his  promise,  and  at  length  in  April, 
1838,  Bacon  recovered  a  judgment  against  him  for  the  amount 
before  a  justice  in  a  civil  suit.  Executions  were  issued  upon 
this  judgment,  but  the  officq^^  could  not  find  property  of 
Learned,  out  of  which  to  collect  the  debt. 

Thompson,  the  present  defendant,  was  constable  of  the  town- 
ship of  J'ittston  in  Luzerne  county,  and  Bacon  was  anxious 
that  he  should  use  efibrts  to  collect  the  judgment,  giving  to  him 
authority  to  settle  it,  or  get  it  secured  in  any  way  he  might 
think  proper.  Soon  after  this,  Thompson  met  Learned,  and 
told  him  he  had  a  warrant  against  him  for  passing  a  counterfeit 
bank  note  to  Mr.  Bacon,  and  that  he  must  arrest  him  and  take 
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him  before  a  magistrate,  who  would  bind  him  over  to  appear 
at  the  court  in  Wilkesbarre,  to  answer  the  criminal  chai^. 
He  then  proceeded  to  arrest  him,  telling  him  at  the  same  time 
that  he  was  authorixed  by  Bacon  to  discbarge  him  from  the 
criminal  complaint  if  he  would  pay  or  secure  the  amount  of  the 
civil  judgment  He  alleged  that  he  had  the  warrant  with  him, 
(the  fact  of  his  being  constable  being  well  known.to  Learned) 
and  required  after  the  arrest  that  the  prisoner  should  go  imme- 
diately with  him  to  the  justice,  who  issued  the  process.  Learned 
became  alaraied,  and  by  means  of  a  friend  secured  the  debt,  so 
that  in  a  few  days  it  was  paid. 

It  was  admitted  on  the  trial  of  the  cause,  that  the  assertion 
made  by  Thompson  as  to  the  warrant  was  untrue,  no  complaint 
having  been  entered  before  any  justice  for  any  criminal  charge 
against  Learned,  and  no  warrant  having  been  issued;  and  it 
also  appeared  that  nothing  more  was  demanded  or  received  of 
Learned,  than  the  amount  of  the  judgment  in  favour  of  Bacon, 
whkh  Thompson  was  authorized  to  settle. 

CoNTNGHAM,  president,  in  his  charge. to  the  jury,  adopted  the 
view  of  the  statute  of  1842,  set  forth  by  his  honour,  judge  King, 
in  the  case  of  Hutchinson,  reported  2  Penn.  Law  Jour.  241, 
and  further  observed,  that  in  the  a|iplication  of  those  views  to 
the  case  then  trying,  the  circumstances  in  their  detail  as  nar- 
rated by  the  witnesses,  with  their  apparent  probability,  the 
defendant  being  a  known  officer,  and  the  prosecutor  Learned 
an  ignorant  man,  liable  from  the  fact  of  passing  a  counterfeit 
bill,  to  be  charged  with  doing  so  criminally  and  knowingly, 
were  calculated  to  induce  a  reasonable  belief  of  their  truth,  and 
being  untrue  were  of  such  a  character,  that  the  jury  might 
consider  them  as  false  pretences  within  the  meaning  of  the 
statute. 

"This  however,*'  said  the  judge,  "is  not  sufficient  alone  to 
justify  a  conviction;  the  statute  requires  that  not  only  shall  the 
pretence  be  ialse,  but  that  it  should  have  been  successfully  used 
*with  intent  to  cheat  or  defraud.^  The  falsity  of  the  assertion 
is  admitted,  and  so  also  the  success  of  the  measure  in  producing 
the  intended  result;  but  was  it  done  with  intent  to  cheat  or 
defraud?  What  was  the  object  of  Thompson?  what  was  the 
end  he  desired  to  gain  by  the  false  assertion?  It  is  not  pre- 
tended that  he  desired  any  thing  more  than  to  induce  Learned 
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to  pay  Bacoa  that  which  he  owed  him; — ^it  was  sunply  to 
induce  a  debtor  to  pay  an  honest  debt,  to  do  that  which  it  was 
his  duty  to  do.  It  is  very  clear  that  by  so  doing,  he  could  nei- 
ther be  cheated  nor  defrauded,  and  it  is  equally  dear  that  no 
intent  to  defraud  should  even  be  implied,  where  the  measure 
intended,  if  successful,  would  neither  cheat  nor  defraud. 
Learned  was  legally  and  morally  bound  to  pay  to  Bacon  the 
amount  of  the  judgment;  and  though  his  fears  were  alarmed, 
and  he  was  persuaded  or  induced  to  fulfil  ]o  Bacon  this  legal 
and  moral  obligation,  by  means  of  a  false  pretence  upon  the 
part  of  Thompson,  yet  he  was  thereby  in  no  way  defrauded; 
and  one  of  the  ingredients  necessary  to  constitute  the  statutory 
offence  being  thus  absent,  however  in  a  moral  point  of  view 
the  conduct  of  Thompson  may  be  regarded,  however  he  might 
be  liable  to  a  conviction  for  battery  and  false  imprisonment,  he 
cannot  under  the  present  state  of  the  facts  be  convicted  of  the 
offence  with  which  he  now  stands  charged/' 

The  defendant  was  acquitted,  but  directed  by  the  jury  to  pay 
the  costs. 
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[Deoember  Sewlons,  1843. 
Before  Judge  Battks. 

COMMONWEALTH    V.    SI6MAN. 

1.  A  father  has  no  right  to  enter  a  church,  and  daring  divine  senrice,  take  awaj 
by  force  and  violence,  his  minor  child,  in  such  manner  as  to  disturb  the  congre- 
gation. 

SL  A  fiither  has  no  right  to  control  or  interfere  with  the  rights  of  conscience  of  hu 
minor  child  who  has  arrived  at  the  age  of  discretion,  in  relation  to  the  worahtp 
of  Almighty  God. 

3.  Under  what  circumstances  a  person  may  be  fofcibly  expelled  a  church  ibr 
disturbing  the  congregration. 

This  was  an  indictment  charging  the  defendant  with  an 
assault  and  battery  upon  the  person  of  William  Eckert.  The 
case  involved  questions  of  great  interest,  all  of  which  are  fully 
discussed  in  the  charge  of  judge  Banks  to  the  jiury,  which  waa 
as  follows: 

In  the  examination  of  witnesses,  and  arguments  of  counsel 
in  this  case,  a  pretty  wide  range  has  been  taken.    Some  things 
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have  been  introduced  into  the  arguments,  which  require  some 
notice  from  the  court.  I  will  bestow  upon  them,  what  I  deem 
to  be  a  proper  attention,  before  I  am  done. 

It  is  your  duty  to  pass  upon  the  commission  of  the  offmce 
charged,  and  that  only.  I  do  not  propose  ta  repeat  all  the  tes^ 
timony  which  has  been  given;  you  have  heard  it  all,  and  will 
consider  and  pass  upon  it  all,  and  having  done  so,  return  your 
verdict. 

The  testimony  given  by  the  witnesses  on  the  part  of  the  pro- 
secution, if  it  is  believed,  goes  far  towards  proving  the  offence 
to  have  been  committed  by  the  defendant.  On  the  other  hand, 
if  the  testimony  given  by  the  defendant's  witnesses  is  believed, 
it  goes  about  as  far  towards  proving  that  the  defendant  is  not 
guilty,  and  that  the  prosecutor  committed  an  assault  and  battery 
upon  him.  It  is  for  you  to  determine  what  credit  is  due  to  each 
witness,  and  to  decide  the  facts.  In  this  case  this  duty  is  entirely 
left  to  you. 

The  prosecutor  has  testified  that  he  went  to  the  Methodist 
Episcopal  Church  for  his  dsHighter,  who  was  about  fifteen 
years  of  age,  and  who  was  there^that  he  went  there  about 
ten  o'clock  at  night — that  he  went  into  the  church,  and  looked 
for  his  daughter — ^that  Mr,  Heston,  one  of  the  preachers,  ob- 
served him,  and  asked  him  what  he  wanted — ^that  his  reply  was, 
that  he  wanted  his  daughter.  Mr.  Heston  asked  his  name,  and 
that  of  his  daughter,  and  that  he  told  him — that  Mr.  Heston 
then  said,  "  do  not  disturb  the  congregation,"  that  he  would  stop 
the  service,  and  call  her  by  name,  and  inform  her  that  her 
father  wanted  her;  that  about  this  time  his  boy  pointed  her  out 
to  him — ^that  he  then  stepped  up  to  her,  and  took  her  by  the 
arm,  and  raised  her  from  her  knees,  and  told  her  to  come  home; 
that  at  this  time  the  defendant  rushed  upon  him,  with  both  his 
hands  raised,  and  thrust  one  hand  into  his  face,  and  his  thumb 
or  finger  into  his  eye,  hurting  him  considerably,  and  leaving  his 
eye  bloody,  and  that  it  was  black  for  some  days— -that  he  then 
struck  the  defendant  with  his  cane.  Other  witnesses  for  the 
prosecutor  gave  nearly  the  same  account  of  the  transaction. 

For  the  defendant,  a  number  of  witnesses  have  testified,  that 
the  prosecutor  took  bold  of  his  daughter  rudely,  at  the  same 
time  striking  Mrs.  Ruhe  with  his  cane;  that  at  this  point  of  time 
the  defendant  advanced  towards  the  prosecutor,  with  his  band^ 
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raised^  invoking  him  not  to  disturb  the  congregation,  and  that 
the  prosecutor  then  struck  the  defendant  with  his  cane. 

Mr.  Heston  confirms  what  Mr.  Ek^kert  has  said  in  relation 
to  his  ofifer  to  assist  him  in  getting  his  daughter,  and  that  he 
was  in  the  act  of  stepping  npon  a  bench  to  call  her  by  name, 
when  the  affray  commenced. 

If  Mr.  Eckert  was  peaceably,  in  the  act  of  quietly  taking  his 
daughter  out  of  the  church  with  the  consent  of  the  preacher 
and  without  disturbing  the  congregation,  the  defendant  had  no* 
right  to  rush  upon  him  in  the  violent  manner  he  has  stated. 
Do  you  believe  his  statement  to  be  true?  If  you  do,  then  your 
verdict  should  be  against  the  defendant. 

If  on  the  contrary,  you  believe  the  defendant's  witnesses, 
that  Mr.  Eckert  behaved  rudely,  disturbed  the  congregation,  or 
struck  Mrs.  Ruhe,  then  and  in  that  case,  the  defendant,  or  any 
other  officer  or  member  of  the  church,  might  have  ordered  him 
to  go  out  of  the  church,  and  put  him  out  of  the  house  if  he 
refused  to  go  out,  or  to  be  quiet.  If  you  believe  this  to  have 
been  the  conduct  of  the  prosecutor,  and  that  the  defendant 
approached  him  for  the  purpose  of  preserving  peace  and  order, 
and  that  the  prosecutor  first  struck  the  defendant  with  his  cane, 
then  your  verdict  should  be  one  of  acquittal. 

The  commonwealth's  counsel  have  argued,  that  in  this  state 
a  parent  has  the  right  to  teach  his  minor  children  any  religious 
opinions  and  practices  he  pleases,  and  to  enforce  compliance 
on  the  part  of  the  children,  and  that  in  this  case,  the  prosecutor 
had  the  right  to  enter  the  church,  and  take  his  daughter  out, 
regardless  of  what  noise  and  confusion  he  might  make,  and 
without  caring  whether  he  disturbed  the  worshiping  congrega- 
tion or  not 

The  defendant's  counsel  has  admitted,  that  a  parental  autho- 
rity does  exist,  and  is  part  of  our  law,  but  denies  that  it  can  be 
so  exercised,  as  to  disturb  a  congregation  in  religious  worship. 
A  father  has  charge  of,  and  control  over  his  minor  children. 
He  is  bound  to  support  and  clothe  them,  and  is  entitled  to  their 
labour.  It  is  his  duty  to  educate  and  instruct  them.  It  is  his 
duty,  as  well  as  his  right,  to  give  them  moral  and  religious 
instruction.  He  should  have  a  strict  charge  over  their  persons. 
He  sliould  see  well  to  where  they  are  at  night — who  they  are 
with,  and  what  they  are  doii:g.    He  ^ould  have  a  regular  hour 
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for  closing  his  house,  and  at  which,  all  his  family  should  relire. 
He  should  see  that  all  are  in  before  that  hour,  more  especially 
females  of  tender  age.  The  father  who  does  not  attend  to  these 
things,  neglects  his  duty,  and  is  not  fit  to  have  the  charge  of  a 
house  or  family. 

This  parental  authority,  however,  is  always  for  the  good  of 
the  children,  and  therefore  is  not  absolute  in  all  things,  or  des- 
potic. It  must  at  all  times  be  exercised  in  subservience  to  the 
laws,  and  to  the  rights  of  others. 

A  father  has  no  rightful  authority  to  compel  his  child  to  prosti« 
tute  its  person,  or  its  morals,  to  the  commission  of  crime.  He  dare 
not  forcQ  it  to  commit  acts  of  idolatry,  or  blasphemy.  He  dare 
not  force  it  to  abandon  the  paths  of  innocence  and  virtue,  and 
compel  it  to  worship  at  a  temple  dedicated  to  vice,  corruption, 
and  abomination — at  a  temple  dedicated  to  Dagon  or  Moloch. 
Against  any  such  parental  control,  our  constitution  and  laws 
would  at  once  interpose  their  authority,  and  wrest  the  child 
from  the  dangers  of  such  false  teachings,  and  from  the  influence 
of  such  unholy  opinions  and  practices.  This  is  sufficient  to 
make  it  most  obvious  that  all  parental  authority  must,  in  every 
well  reguQiled  Christian  conununity,be  subject  to  its  institutions 
and  its  laws. 

Every  congregation  of  worshiping  Christians  must  necessarily 
have  an  authority  to  preserve  order  and  decorum  during  the 
time  of  religious  worship.  If  any  man  were  to  force  himself 
into  the  church  during  divine  service,  and  by  noise  and  violence 
disturb  the  congregation,  the  officers  of  the  church  might  request 
him  to  be  quiet  or  to  go  out,  and  if  he  would  not,  to  put  him  out 
by  force;  taking  care  to  do  him  as  little  injury  as  was  possible. 
\i  he  would  commit  acts  of  violence,  and  a  breach  of  the 
peace,  the  officers  of  the  church  or  members,  or  both,  might 
resort  to  any  means  of  defence  which  they  might  reasonably 
deem  necessary  to  defeat  the  assailant's  purposes  and  rid  the 
house  of -such  nuisance.  In  their  means  of  defence,  they  cannot 
always  know  the  precise  extent  of  injury  intended  by  the 
assailant — ^nor  are  they  bound  to  know  it.  This  extent  could 
only  be  ascertained  by  its  actual  commission — for  this  they 
need  not  wait.  It  is  sufficient  that  they  are  in  danger;  this 
gives  tliem  the  right  at  once  to  apply  the  reasonable  and  neces- 
sary force  to  protect  their  persons  from  violence,  and  secure 
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pedbe  and  quietness  to  the  congregation.  These  are  general 
rules;  they  apply  to  avery  Christian  congregation.  They  are 
necessary  for  their  self-preservation.  It  would  not  be  endured, 
that  a  worthless  husband  should  rush  into  your  Lutheran  church 
here  and  drag  from  the  communion  table  a  pious  wife; — would 
it  not  disturb  the  devotions  of  the  whole  congregation — ^would 
not  the  oflScers  of  the  church  put  him  out — would  they  not  have 
a  right  to  do  so?  Most  certainly  they  would,  and  his  marital 
rights  would  be  no  justification.  Nor  do  I  think,  that  a  father 
has  a  right  to  enter  a  church,  and  during  divine  service,  take 
away  by  force  and  violence,  his  minor  child,  in  such  manner, 
and  under  such  circumstances  as  to  disturb  the  congregation. 
The  members  of  the  congregation  have  their  rights;  the  house 
is  theirs,  and  is  dedicated  to  the  worship  of  Almighty  God. 
They  are  engaged  in  His  service,  and  are  protected  by  the  con- 
stitution and  laws  of  the  state.  This  is  a  principle,  which  rests 
at  the  very  foundation  of  all  our  institutions,  as  will  presently 
be  shown.  It  is  a  principle  which  cannot  be  too  tenderly 
nourished,  or  too  carefully  guarded — it  is  one  in  which  every 
worshiping  Christian  has  a  deep  and  solemn  interest — ^it  is  one 
which  no  true  friend  of  civil  or  religious  liberty  will  ever  wish 
to  be  even  invaded,  much  less  annihilated.  Did  then  the  pro- 
secutor invade  the  peace  and -quiet  of  the  church?  Did  he 
disturb  the  congregation  in  their  devotions?  If  he  did,  the 
defendant  might  rightfully  take  the  means  necessary  to  arrest 
the  disturbance,  and  remove  the  cause  which  produced  it. 
This  fact  you  will  decide  from  a  proper  consideration  of  all  the 
evidence. 

It  has  been  urged  in  argument,  that  in  this  country  we  have 
liberty  of  conscience — unlimited  and  unrestrained  liberty  of  con- 
science— that  there  is  not  and  cannot  be  any  legal  restraint 
on  any  man's  opinions  and  practices  on  the  subject  of  religion, 
or  religious  worship,  and  therefore  that  one  man  is  not  bound 
to  regard  the  place  or  manner  of  worship  of  those  who  differ 
with  him  in  opinion,  in  relation  thereto,  as  at  all  sacred.  This 
is  not  true  to  the  extent  claimed. 

We  live  in  a  Christian  community.  Christianity,  as  it  is  in- 
culcated in  the  scriptures,  is  part  of  our  common  law.  It  has 
at  all  times  been  so  understood  j^nd  believed,  not  only  by 
divines,  but  also  by  our  statesmen  and  people.     It  has  been  so 
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declared  by  oar  highest  judicial  tribunals.  This  point  has  at 
no  time  been  seriously  contested,  except  by  single  individuals 
of  desperate  character,  and  of  more  than  doubtful  reputation. 
It  is  true  that  with  us  as  a  people,  this  Christianity  rests  upon 
authority  somewhat  different  from  what  it  does  in  many  oUier 
countries.  Here  it  is  not  founded  upon  a  diurch  established 
by  law.  It  does  not  consist  in  any  particular  religious  tenets^ 
as  defined  and  promulgated  by  any  particular  sect  or  denomi- 
nation of  men.  It  is  not  supported  by  any  tithes  exacted  by 
law,  nor  is  it  enforced  by  the  decrees  of  spiritual  courts.  It  is 
not  founded  on  these  things,  nor  does  it  derive  any  of  its  power 
and  efficacy  from  them.  In  this  state  it  is  general  Christianity, 
with  liberty  to  all  men  to  worship  Almighty  God  according  to 
the  dictates  of  their  own  consciences.  Our  ancestors  well  knew 
the  effects  of  laws  made  to  force  the  consciences  of  men.  They 
4iad  witnessed  the  absurd  attempts,  on  the  part  of  other  govern- 
ments, to  compel  a  conversion  to  what  was  called  Christian 
faith,  by  the  pains  and  cruelties  of  established  inquisitions. 
When  tliey  came  to  this  country,  they  did  not  wish  to  disgrace 
the  great  aad  praiseworthy  cause  of  heathen  conversion,  by  the 
application  of  any  such  control  over  the  religious  belief  or  opi- 
nions of  men.  They  knew  that  the  divine  revelation  which 
they  professed  and  brought  with  them  as  their  guide  and  rule 
of  action^  authorized  the  use  of  no  other  measures  on  their  part 
to  bring  the  unconverted  to  a  right  belief,  than  those  of  religious 
instruction  and  friendly  persuasion.  They  had  seen  in  their 
experience  that  this  constraint  over  the  consciences  of  men,  by 
the  force  of  statute  enactments,  had  proved  to  be  a  most  fruitful 
source  of  public  trouble  and  individual  oppression.  It  has 
sapped  the  very  foundations  of  innocence  and  virtue,  and  left 
their  religion  without  any  power  over  the  hearts  and  lives  of 
men.  They  had  seen  these  attempts  followed  by  tortures, 
plunder,  massacre,  bloodshed,  and  civil  wars.  From  oppres* 
Bion  somewhat  of  this  character  they  had  fled  to  this  country. 
All  the  horrors  of  these  things  were  fresh  in  their  recollections, 
and  every  public  act  on  their  part  evinced  the  most  firm  deter- 
mination to  guard  against  their  ever  occurring  in  this  new 
country. 

In  their  fhune  of  government  of  the  province  of  Pennsylvania, 
together  with  certain  laws  agreed  upon  in  England,  on  the  25th 


j858  Quarter  Sessions  qf  Lehigh  County.  i 

of  April  1682,  will  be  found  the  following  provision  which 
formed  the  35th  section:  "That  all  persons  living  in  this  pro- 
vince who  confess  and  acknowledge  the  one  Almighty  and 
Eternal  God  to  be  the  creator,  upholder,  and  ruler  of  the  world, 
and  that  hold  themselves  obliged  in  conscience  to  live  peaceably 
and  justly  in  civil  society,  shall  in  no  ways  be  molested  or  pre- 
judiced for  their  religious  persuasion,  or  practice  in  matters  of 
faith  and  worship,  nor  shall  they  be  compelled  at  any  time  to 
frequent  or  maintain  any  religious  worship  place  or  ministry 
whatever." 

In  pursuance  of  this  plan  of  government,  thus  formed,  and 
to  carry  out  those  great  and  enduring  principles  will  be  found, 
in  one  of  the  first  laws  enacted  by  them,  and  entitled  a  law 
concerning  liberty  of  concience,  the  following  remarkable  sen-  , 

timents:  «  Almighty  God,  being  only  Lord  of  conscience.  Father  ^ 

of  lights  and  spirits  and  the  author  as  well  as  object  of  all  diviiMk  {m 
knowledge,  faith  and  worship,  who  only  can  enlighten  the 
minds  and  persuade  and  convince  the  understanding  of  people 
in  due  reverence  to  his  sovereignty  over  the  souls  of  mankind: 
It  is  enacted  by  the  authority  aforesaid,  that  ilo  person  at  any 
time  hereafter  living  in  this  province,  who  shall  confess  and 
acknowledge  one  Almighty  God  to  be  the  creator,  upholder^ 
and  ruler  of  the  world,  and  that  professeth  him  or  herself  obliged 
in  conscience  to  live  peaceably  and  justly  under  the  civil  govern- 
ment, shall  in  anywise  be  molested  or  prejudiced  for  his  or  her 
conscientious  persuasion,  nor  shall  he  or  she  at  any  time  be  com- 
pelled to  frequent  or  maintain  any  religious  worship  place  or 
ministry  whatever,  contrary  to  his  or  her  mind,  but  shall  fully 
and  freely  enjoy  his  or  her  Christian  liberty  in  that  respect, 
without  any  interruption  or  reflection;  and  if  any  person  shall 
abuse  or  deride  any  other  for  his  or  her  different  persuasion  and 
practice  in  a  matter  of  religion,  such  shall  be  looked  upon  as  a 
disturber  of  the  peace  and  be  punished  accordingly.'' 

Here  we  have  the  sound  doctrines  and  Christian  precepts  of 
William  Penn,  promulgated  to  the  world  as  the  true  foundation 
of  this  new  government  He  was  attached  to  the  society  of 
Friends,  and  in  a  government  framed  by  him  and  in  laws  dic- 
tated by  his  wisdom,  we  first  find  provision  made  for  true  liberty 
of  conscience  in  relation  to  religious  worship.  Before  this  time 
these  principles  had  no  place  in  the  statute  books  of  any  people 
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They  formed  no  part  of  the  institutions  of  any  country.  They 
do  not  appear  to  have  entered  into  the  mind  of  any  man  except 
lord  Baltimore^  who  was  a  Roman  Catholic,  and  had  introduced 
aimQar  principles  into  Maryland.  Here,  in  this  country,  they 
for  the  first  time  were  made  part  of  the  fundamental  law  of  a 
distinct  people.  They  have  become  part  of  our  civil  code.  All 
our  institutions  are  in  accordance  with  them — our  government 
has  become  matured  under  them.  The  temper  and  judgment 
of  the  people  sanction  them.  Christianity  is,  in  my  judgment, 
the  foundation  and  cement  of  all  our  institutions.  The  essential 
principles  of  revealed  religion  are  part  of  the  common  law. 
Christianity,  with  this  liberty  of  conscience,  is  essential  to  all 
government  and  all  legislation.  By  virtue  of  it,  you  fasten  ob- 
ligations to  discharge  their  duties  faithfully  upon  all  public 
officera-^upon  all  judges,  all  jurors,  and  upon  ail  witnesses. 
Without  it,  to  administer  law  and  justice  would  be  impossible. 
No  free  government  has  ever  successfully  existed  without  it,  and 
never  will.  Wherever  it  is  found,  despotism  and  tyranny  can 
have  no  place.  Of  the  truth  of  it  our  people  entertain  no  doubt. 
In  regard  to  it  there  is  entire  unanimity.  Its  excellences  apply 
to  all  circumstances  and  conditions  of  man,  the  high  and  the 
low,  the  rich  and  the  poor,  the  learned  and  the  unlearned. 
They  reach  all  changes  in  the  modes  and  habits  of  society,  and 
correct  all  new  prejudices  and  new  errors.  It  can  never  be 
outgrown  by  any  refinement  in  life,  and  never  has  and  never 
will  be  out  of  fashion,  while  our  people  and  their  institutions 
retain  their  identity.  It  thus  has  its  foundations  laid  broad  and 
deep  and  strong  in  the  matured  judgment  and  opinion  of  the 
people,  and  its  best  authority  will  ever  be  found  in  their  warm 
affections  and  true  temporal  and  spiritual  interests. 

In  accordance  with  the  foregoing  principles,  we  find  in  our 
state  constitution  the  following  provision:  <<All  men  have  a 
natural  and  indefeasible  right  to  worship  Almighty  God  accord- 
ing to  the  dictates  of  their  own  consciences.  No  man  can  of 
right  be  compelled  to  attend,  erect,  or  support  any  place  of  wor- 
ship, or  maintain  any  ministry  against  his  consent.  No  human 
authority  can  in  any  case  whatever  control  or  interfere  with  the 
rights  of  conscience;  and  no  preference  shall  ever  be  given  by 
law  to  any  religious  establishments  or  modes  of  worship/' 

In  this  part  of  the  constitution  we  have  secured  to  us  true 
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liberty  of  conscience.  The  principles  are  substantially  the  same 
as  those  ordained  by  William  Penn.  They  have  run  through 
all  the  different  stages  of  our  civil  existence  as  a  people,  from 
its  first  origin  to  the  present  time.  In  this  no  change  is  foaod. 
To  this  no  amendment  was  made  or  proposed,  when  our  con- 
stitution was  submitted  to  the  people  for  revision  and  improve* 
ment.    It  was  then  re-affirmed  without  one  dissenting-  voice. 

This  liberty  of  conscience  consists  in  the  right  to  worship  Al- 
mighty God  according  to  the  dictates  of  every  one's  own  con- 
science. In  this  devotion  to  the  Supreme  Being,  every  one  may 
adopt  any  creed  or  mode  of  worship  of  which  his  conscience 
approves.  He  may  worship  in  what  church  he  chooses.  He 
may  attach  himself  to  any  denomination  of  Christians  he  pleases. 
He  may  omit  to  do  anything  which  his  conscience  condenms, 
provided  it  is  not  prejudicial  to  the  public  good  and  ^oes  not 
infringe  upon  the  rights  secured  to  others.  .  The  liberty  of  con- 
science here  secured  is  not  without  limit  It  is  restricted  to  the 
worship  of  Almighty  God  and  extends  to  no  other  worship 
whatever.  Tl!is  is  the  worship  which  is  held  sacred  by  our 
constitution.  vThis  liberty  of  conscience  thus  secured,  gives  no 
sanction  to  blasphemy,  profaneness,  or  idolatry;  against  these 
evils,  laws  have  been  passed,  and  to  their  commission  penalties 
have  been  affixed. 

The  first  member  in  this  section  declares  the  rights,  to  which 
all  men  are  entitled,  and  in  the  enjoyment  of  which  they  shall 
not  be  restrained.  The  second  number  declares,  what  things 
no  man  can  of  right  be  compelled  to  do.  Firstly,  he  cannot  of 
right  be  compelled  to  attend  any  place  of  worship  against  his 
consent.  Secondly,  he  cannot  of  right  be  compelled  to  erect  or 
support  anyplace  of  worship  against  his  consent.  Thirdly,  he 
cannot  of  right  be  compelled  to  maintain  any  ministry  against 
his  consent.  The  last  member  in  this  section  provides  that  no 
preference  shall  ever  be  given,  by  law,  to-  any  religious  estab- 
lishments or  modes  of  worship.  These  provisions  cut  up  by 
the  roots  every  thing  like  an  established  church,  with  all  tithes 
and  contributions  exacted  by  law.  It  places  all  the  difierent 
denominations  of  Christians,  who  worship  Almighty  God,  on  a 
perfect  equality;  no  one  is  there  given  any  preference,  and  aU 
laws  giving  any  preference  to  either,  are  most  peremptorily 
prohibited. 
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There  is  another  member  in  this  section,  which  is  yet  to  be 
noticed,  and  which  bears  more  directly  upon  the  doctrines  urged 
in  the  ailments,  than  those  already  noticed.  It  is  in  the  fol- 
lowing words:  **  no  human  autliority  can,  in  any  case  whatever, 
control  or  interfere  with  the  rights  of  conscience."  The  argu- 
ment has  been,  that  the  father  has  absolute  control  over  the 
chil49  in  all  matters  of  religion,  until  it  arrives  at  the  age  of 
twenty-one  years.  That  he  has  the  right  to  impart  to,  and  give 
religious  instruction  I  have  no  doubt  Has  he  the  right  <<to 
control  or  interfere  with  the  rights  of  conscience'^  of  the  child, 
who  has  arrived  at  years  of  understanding  and  judgment?  This 
is  the  question. 

«*  No  human  authority  can,  in  any  case  whatever,  control  or 
interfere  with  the  rights  of  conscience,''  are  very  general  and 
comprehensive  terms,  llie  idea  contained  therein  is  substan- 
tially the  same  that  is  conveyed  by  these  words:  <<  Almighty 
God,  being  only  Lord  of  conscience,  Father  of  lights  and  spirits, 
and  the  author  as  well  as  object  of  all  divine  knowledge,  faith 
and  worship,  who  only  can  enlighten  the  minds,  and  persuade 
iuid  convince  the  understandings  of  people^  in  due  reverence  to 
his  sovereignty  over  the  souls  of  mankind,"  as  found  in  the 
preamble  to  the  law  enacted  by  William  Penn,  which  I  have 
already  cited.  This  provision  places  the  rights  of  conscience 
beyond  the  reach  of  human  authority.  It  can  exercise  no  power 
over  this  right  It  cannot  control  it,  and  indeed,  cannot  even 
interfere  with  it  The  authority  of  the  church  or  clergy,  can- 
not do  it  The  authority  of  the  executive  branch  of  the  govern- 
ment cannot  do  it;  nor  can  the  judiciary  or  legislature  do  it 
They  cannot  do  it  singly,  nor  can  they  by  their  united  authority 
do  it — and  why?  Because  their  authority  is  human,  and  is 
declared  incompetent  to  perform  any  such  purpose.  ,  It  is  de- 
clared incompetent,  not  in  particular  cases,  bAt  it  is  declared  that 
it  cannot  be  done  in  any  case  whatever. 

What  is  the  right  of  conscience,  that  is  thus  secured?  It  is 
the  right  to  worship  Altnighty  Grod,  aocosding  to  the  dictates  of 
bis  own  conscience.  The  dictates  of  eonscience  in  relation  to 
the  worship  of  Almighty  God,  dare  net  be  stifled  by  human 
authority.  This  work,  with  his  creature  man,  is  left  to  God 
alone.  And  why  should  it  not  be  so  left?  Is  it  not  as  safe 
with  him,  as  it  would  be  with  fmil  and  erring  man?   It  appears 
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that  the  franiets  of  oilr  courtittttioii  thought  to^  and  have  so 
left  it. 

What  is  parental  authorityp  but  human  authority?  Thia 
authority  is  derived  from  law^  and  might  be  enkr^od  or  V8«- 
stricted  by  la-w*  Could  any  law-making  power,  under  our  con- 
stitution, confer  upon  parents  the  right  to  control  or  interfere 
with  the  rights  of  conscieuce  of  a  minor  child  who  had  arrived 
at  the  years  of  discretion?  This  is  at  once  coming  right  up  to 
the  question.  Would  it  not  be  an  exercise  of  human  authority  ? 
Most  certainly  it  would.  No  one  has  yet  been  hardy  enough 
to  say,  that  a  human  being  had  no  conscience  until  he  was 
twenty-one  years  of  age.  As  the  words  are  general,  and  un- 
limited, and  in  my  opinion  intended  to  be  so;  as  they  are  dear, 
positive,  definite,  and  distinct;  as  they  are  unambiguous,  and 
free  from  all  doubt,  I  will  take  them  as  they  are  written.  I 
therefore  conclude  that  the  father  has  no  right  to  control,  or  in- 
terfere with  the  rights  of  conscience  of  such  minor  child  in  rela- 
tion to  the  worship  of  Almighty  God.  His  exercise  of  parental 
authority,  so  as  to  control  or  interfere  with  the  rights  of  con- 
science of  such  minor  child,  would  be  an  exercise  of  human 
authority,  so  as  to  control  or  interfere  with  the  rights  of  con- 
science in  a  particular  case,  whereas,  it  is  declared,  that  it  can- 
not be  done  in  any  case  whatever.  This  is  the  fundamental 
law  of  the  land.  It  is  binding  upon  all  parents,  as  well  as  hus- 
bands, who  dare  not  control  or  interfere  with  the  rights  of  con-» 
science  of  their  wives,  although  their  civil  existence  is  merged 
in  that  of  their  husbands,  during  coverture.  The  husband^s 
authority  is  but  human  authority,  and  the  conscience  of  the  wife 
is  not  to  be  subject  to  its  control.  Her  conscience  is  not  merged 
inhis. 

This  law  is  dictated  to  us  in  the  constitution.  We  cannot 
amend  or  repeal  it,  nor  would  I  wish  to  do  so  if  we  had  the 
power.  Nor  can  we  disregard  it.  It  was  inserted  in  that  in- 
strument for  the  most  wise  and  important  purposes.  AH  for 
whom  this  provision  is  made,  are  entitled  to  its  benefits.  It  is 
intended  to  secure  the  rights  of  conscience  to  all  in  the  woiship 
of  Almighty  Ood.  Wherever  this  conscience  is  found,  its  die* 
tates  are  held  sacred  from  the  control  of  any  human  authority. 
It  is  not  age,  nor  iniancy,  that  is  protected,  but  the  dictates  of 
conscience  on  this  one  subject    This  consists  in  the  secret  tasti* 
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moBy  of  the  soul,  whidi  dictates  the  worship  of  Almighty  God 
as  a  solemn  duty,  and  the  mode  and  manner  of  this  worship. 
Have  those  who  are  under  the  age  of  twenty-one  years  this  in- 
ward testimony 9  and  working  of  the  Spirit,  approving  of  what 
18  right,  cuid  condemning  what  is  wrong?    ^ 

At  the  age  of  fourteen  years,  minors  aure  pfestnned  to  be  com^ 
petent  to  give  testimony  in  courts  of  justice.  Under  that  age 
they  will  be  admitted  as  witnesses,  if  they  appear  to  have  a  pro- 
per degree  of  knowledge  and  understanding,  and  have  a  just 
•sense  of  the  wickedness  and  danger  of  false,  swearing. 

Minors  under  the  age  of  discretion,  cannot  be  punished  in 
^minal  courts.  What  the  age  of  discretion  is  in  different  coun- 
tries, is  a  matter  of  some,  variety.  Thd  best  authorities  appear 
to  agree  upon  the  age  of  fourteen  years.  Notwithstanding  this 
rule,  many  under  this  age  have  been  convicted  of  capital  offences 
and  punished  with  death,  when  it  appeared  that  they  manifested 
a  conscioQsness  of  guilt,  and  a  discretion  to  discern  between 
good  and  evil  So  that  even  as  to  the  capacity  of  minors  to 
commit  crime  and  contract  guilt,  more  depends  upon  the 
strength  of  the  delinquent's  understanding  and  judgment,  than 
^pon  the  number  of  his  days  and  years, 

.  In^  regard  to  the  capacity  of  persons  under  the  age  of  twenty- 
one,  to  understand  the  being  of  Almighty  God,  his  nature  and 
Jiis  attributes,  and  his  just  claims  upon  them  for  adoration  and 
.]^raise,  and  their  duty  to  give  to  him  their  devotion,  we  have  it 
:8ufficientiy  proved  in  the  fact  that  they  are  and  ever  have,  been 
admitted  into  full  membership  and  communion  in  all  churches, 
of  every  denomination  of  Christians,  and  indeed  in  some  of  them 
they  are.  regularly  commissioned  to  preach  the  gospel.  This 
would  appear  to  admit  beyond  all  queistion,  that  they  possess 
ihat  conscience,  and  are  influenced  by  its  dictates  to  worship 
Almighty  God.  Their  admission  is  no  doubt  founded  upon  this 
state  of  things,  otherwise  it  would,  all  be  wrong.  On  such  a 
question,  the  universal  practice  of  all  Christian  churches,  time 
out  of  mind,  should  be  conclusive. 

,  If  a  father  were  found  beating  a  son  or  daughter,  who  was 
twenty  years  of  age,  every  time  he  found  him  or  her  reading 
the  scriptures,  or  engaged  in  secret  or  public  prayer,  would  any 
one  approve  of  it?    Certainly  not    Would  not  the  constitution 
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of  the  country  protect  them  from  such  acts  of  cruelty  and  such 
barbarous  control  orer  their  consciences?    I  cannot  doubt  it 

Whenever  a  minor  arrives  at  the  age  of  discretion,  feels  and 
Jcnows  the  existence  of  Almighty  God,  is  acquainted  with  his 
attributes,  his  goodness,  justice,  and  perfections;  knows  that  he 
directs  and  governs  the  aflfairs  of  men,  inspects  their  actions, 
distinguishes  the  good  from  the  bad,  loves  and  approves  of  the 
former,  is  displeased  with  and  pities  the  latter,  and  will  reward 
the  one  and  punish  the  other;  and  understands  the  glorious 
scheme  of  divine  faith  and  salvation,  as  declared  in  the  scrip- 
tures and  exhibited  in  all  the  works  of  God,  and  executed 
through  his  whole  administration — ^he  then  has  a  conscience  ca- 
pable of  dictating  his  duties  in  relation  to  the  worship  of  Al- 
mighty God,  which  <<no  human  authority  can  in  any  case  what- 
ever, control  or  interfere  with.'' 

By  an  act  of  our  legislature  it  is  declared,  that  no  person  or 
persons  shall  intentionally  disturb  or  interrupt  the  devotion  of 
any  congregation,  society  or^  meeting  assembled  for  the  purpose 
of  religious  worship.  In  this  law,  penalties  are  annexed  to  the 
commission  of  this  offence.  Congregations  are  thus  protected 
in  their  religious  worship;  societies  are  protected  in  their  reli- 
gious worship;  meetings  are  protected  in  their  religious  worship. 
No  matter  where  the  place  is,  or  what  the  number  may  be;  so 
that  where  two  or  three  are  gathered  together  to  worship  Al- 
mighty Ood  according  to  the  dictates  of  their  own  consciences, 
the  law  casts  its  mantle  of  security  around  them,  and  protects 
them  from  all  intentional  disturbance  and  interruption;  no  mat- 
ter whether  this  intentional  disturbance  and  interruption  is  in 
the  house,  around  4he  house,  at  the  doors,  or  at  the  windows, 
or  in  the  midst  of  them,  or  near  them,  it  is  equally  a  violation 
of  this  law.  Religious  worship  is  not  left  at  the  mercy  or  dis- 
cretion of  a  mob,  which  is  alway  worse  than  the  laws  of  a  ty- 
rant. This  discretion  is  always  uncertain;  it  differs  in  different 
places  and  at  different  times.  It  is  guided  by  bad  temper  and 
vile  passions  at  the  best,  and  in  its  worst  form  presents  man  gov- 
erned by  every  folly,  vice,  and  wicked  passion,  to  which  human 
nature  is  liable. 

Every  congregation  must  have  its  place  of  worship,  its  rules, 
its  discipline,  and  its  authority.  In  these  things,  different  de- 
nominations differ.    This  difference,  however,  should  not  make 
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them  aliens,  much  leas  enemies  to  each  other.  Some  of  them 
have  bishops,  some  have  elders,  and  some  have  presbyters.  In 
some,  the  power  is  lodged  in  the  clergy.  In  others,  in  the  clergy 
and  laity.  Some  claim  to  themselves  exclusively  legitimate  and 
direct  succession,  and  deny  it  to  all  others.  In  some  the  clergy 
are  stationed,  in  others  itinerant  These  are  differences  in  form 
and  discipline,  and  not  in  the  object  of  their  worship.  They  all 
profess  the  same  religion.  They  all  acknowledge  and  worship 
the  same  Almighty  God.  They  all  acknowledge  the  same  need 
of  repentance  and  forgiveness  of  sins.  They  all  look  to.  the  same 
Spirit  for  conversion  and  saving  grace.  They  all  hope  to  secure 
to  themselves  in  the  world  to  come,  the  same  blessings  and  the 
same  Heaven.  Each  one's  mode  of  worship,  is  but  a  means 
used  to  secure  the  same  end.  Each  member  selects  that  church 
of  which  his  conscience  approves,  and  should  prefer  that  one 
which  he  does  select.  While  he  prefers  his  own,  he  should  at 
least  concede  outward  respect  for  that  of  others.  Whether  he 
does  this  or  not,  neither  he,  nor  him  who  belongs  to  no  church, 
can  with  impunity,  intentionally  disturb  or  interrupt  the  reli- 
gious worship  of  others.  If  these  things  are  not  so  understood^ 
it  is  time  that  they  should  be.  It  is  not  only  well  that  they 
should  be  known,  but  also  that  they  be  duly  appreciated  by 
every  person  in  the  community. 
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COMMONWEALTH  V.   CUMMINOS. 

1.  A  rammarj  conTiction  mtut  ajfree  with,  and  oannot  exceed  the  cbargpe  in  the 

iiiibrnatMB. 
%  Seven!  ofieaeee  mej  be  oonUined  in  one  oonviction. 
3.  In  a  lammary  conTictiun  before  a  magistrate  for  pro&ne  awearing,  where  the 

information  charn^ed  the  defendant  with  swearing  twentj-five  oaths,  and  the 

ooDviction  and  penalty  waA  for  twenty-nine  oaths,  the  proceedings  were  reversed 

on  oertiorari 

This  was  a  certiorari  to  a  justice  of  the  peace,  in  case  of  a 
summary  conviction  for  profane  swearing.  The  opinion  waa 
delivered  by  Ellis  Lewis,  president  judge,  as  follows: 

This  was  a  summary  conviction  of  the  defendant,  for  swear* 
ing  twei^ty-nine  profane  oaths,  and  a  warrant  to  levy  the 
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forfeitures,  amounting  in  all  to  nineteen  dollars  and  fortf-tfaiee 
cents.  Six  exceptions  have  been  filed.  The  2d  exception, 
<<that  the  conviction  is  not  under  seal/'  has  been  overruled  by 
the  supreme  court;  that  tribunal  having  held,  in  the  case  of 
Commonwealth  v.  Wolf,  3  S.  &  R.  48,  tliat  it  is  sufficient  if 
certified  imder  the  hand  and  seal  of  the  justice,  which  is  the 
case  with  the  conviction  now  before  the  court.  The  4th,  5th, 
and  6th  exceptions  have  not  been  pressed,  and  the  court  are  of 
opinion  that  they  are  not  sustained.  In  support  of  the  1st  ex- 
ception, a  decision  of  the  supreme  court  in  the  Commonwealth 
V.  Caul,  at  June  term,  1822,  has  been  produced.  The  case  is 
not  reported,  and  we  have  nothing  but  a  copy  of  the  record. 
If  a  copy  of  the  exceptions  had  been  produced,  they  would 
probably  have  thrown  some  light  upon  the  ground  of  the  deci- 
sion. These  are  lost  or  mislaid.  The  counsel  who  relies  upon 
this  authority,  was  concerned  in  the  case  of  Cati/,  and  thinks 
that  the  proceedings  were  reversed  upon  the  -ground  contained 
in  the  1st  exception,  to  wit,  ^<that  the  defendant  was  convicted 
of  several  offences  in  one  conviction;"  but  the  clerk  of  that 
court  states  that  he  is  positive  that  no  such  ground  was  alleged 
in  the  assignment  of  errors.  From  the  face  of  the  record,  two 
other  grounds  amply  sufficient  to  justify  a  reversal  of  the  pro- 
ceedings, are  apparent.  The  conviction  did  not  take  place 
until  eight  days  after  the  offence.  The  prosecution  should  have 
been  commenced  within  seventy-two  hours.  Again,  the  con- 
viction is  for  seyen  oaths,  and  six  curses.  The  words  set  forth 
as  constituting  the  six  curses  in  their  repetition  are,  *'God 

d 'd  rascal.*'    These  words  do  not  constitute  a  curse.     A 

curse  must  contain  <Uhe  expression  of  a  wish  of  evil.''  The 
.words  used  by  Caul  instead  of  being  the  expression  of  a  tmsh, 
amount  only  to  the  assertion  of  a  fact,  or  the  expression  of  an 
opinion  that  evil  had  already  befallen  the  person  who  was  the 
object  of  his  ill  will..  It  is  true  that  the  words  are  profane,  and 
highly  irreverent  and  improper,  but  they  do  not  constitute  the 
ofience  prohibited  by  the  act  of  assembly.  This  was  cause  for 
reversal;  and  it  may  fairly  be  inferred  that  the  court  proceeded 
upon  one  or  other  or  both  of  these  grounds.  At  all  events, 
there  is  nothing  to  show  that  the  reversal  was  for  the  cause 
here  assigned  for  error.  In  Rex  v.  Swallow,  which  was  a  con-  • 
viction  of  several  offences  under  the  English  game  laws,  the 
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same  objection  was  made,  but  oTerruled  by  lord  Eenyon,  who 
declared,  <<that  it  was  the  constant  practice  in  actions  on  the 
game  laws,  and  not  unfrequently  in  conrictions.  Even  in 
indictments  for  capital  offences,  several  offences  are  sometimes 
charged.  Justice,"  he  adds,  <<  ought  not  to  be  entangled  in  greater 
forms  and  ceremonies  than  the  superior  courts.''  8  T.  R.  286; 
6  Petersdorff  Abr.  186.  The  English  statute  of  6  &  7  W.  3,1s 
simitar  to  our  own,  and  the  decisions  on  prosecutions  under  it 
for  profane  swearing  deserve  consideration.  The  case  of  King 
V.  Sparling,  was  a  proceeding  for  several  oaths  in  one  informa- 
tion; and  although  the  conviction  was  quashed  for  other  causes, 
it  is  worthy  of  remark,  that  no  objection  was  taken  upon  that 
ground,  the  objection  does  not  appear  to  have  been  thought  of 
as  tenable.  2  Mod.  58.  The  case  of  the  King  v.  Frick  was  a  con- 
viction for  sixteen  oaths;  and  although  it  was  stated  that  there 
was  proof  of  seventeen,  it  was  not  supposed  to  be  a  valid  objec- 
tion that  there  were  several  oaths  in  one  conviction.  The  pro- 
ceedings were  affirmed,  the  court  observing,  <<that  it  was  but 
giving  one  oath  free,  and  that  there  must  not  be  too  much 
nicety  in  these  convictions."  8  Mod.  367;  2  Ld.  Raymond 
1386.  In  the  King  v,  Roberts,  it  was  expressly  held,  that  a 
conviction  for  swearing  one  hundred  oaths,  viz.  by  G—- d,  and 

one  hundred  curses,  viz.  "God  d ^n  you,"  is  good,  without 

repeating  them  a  hundred  times.  4  Com.  Dig.  tit.  Justices,  B. 
23;  Ld.  R^tymond  1376;  1  Strange  608. 

In  regard  to  the  3d  exception,  viz.  that  the  information  and 
conviction  do  not  agree,  the  "general  rule  seems  to  be,  that  the 
information  should  contain  a  complete  statement  of  the  offence 
with  all  its  legal  qualities,  and  the  evidence  subsequently  thereto 
can  only  support  the  charge,  but  by  no  means  extend  or  supply 
what  is  wanting  in  it."  6  Com.  Dig.  167,  tit.  Conviction  n.; 
2  Ld.  Raymond  1268;  2  Salk.  680;  2  B.  &  C.  720.  In  Rex  v. 
Wheatman,  1730,  lord  Mansfield  held,  "that  the  evidence  could 
not  supply  the  defect  in  the  information;"  the  defendant  "can 
only  be  convicted  of  the  charge  in  the  information,  and  that 
must  be  sufficient  to  support  the  conviction."  And  justice 
Ashbridge  observed  in  the  same  case,  "that  the  evidence  must 
prove,  but  cannot  supply  any  defects  in  the  information." 
Douglas  345.  Our  own  supreme  court  seem  to  be  of  opinion, 
that  a  conviction  for  too  much  would  be  bad.    1  Yeates  472. 
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In  confonnity  with  these  principles,  the  Sd  exception  must  be 
sustained .  The  information  contained  a  charge  of  only  twenty* 
five  oaths.  The  process  which  issued,  required  the  defendant 
to  answer  to  the  charge  contained  in  the  information.  The 
justice  has  convicted  defendant  of  swearing  twenty-nine  oaths; 
four  more  than  he  was  charged  with,  and  for  all  that  appears, 
four  more  than  he  was  prepared  to  defend  against.  <<  Where  a 
man  is  to  be  fined  or  to  lose  any  part  of  his  property,  he  ought 
to  have  a  certain  charge  against  him,  and  ought  to  know  what 
he  is  to  defend  against"  2  Salk.  681.  It  is  no  answer  to  say 
that  the  evidence  justifies  the  conviction.  The  testimony  can- 
not go  beyond  the  charge  in  convictions.  The  allegations  and 
proofs  must  agree  in  these  as  in  other  proceedings.  The  pro- 
ceedings are  therefore  reversed. 


MEMORANDA  IN  THE  DISTRICT  COURT  FOR  THE 
CITY  AND  COUNTY  OF  PHILADELPHIA. 

roARD  OF  HEALTH  V.  POTTS.    February  Scf,  1844. 

This  was  a  set,  fa.  sur  claim  filed  under  act  of  1830.  The 
claim  was  filed  against  Potts,  as  owner  or  reputed  owner  of  a 
vacant  lot  in  the  Northern  Liberties,  for  the  removal  of  a  nui- 
sance. Norris  and  Hollingsworth,  owners  of  part  of  the  lot, 
came  in  and  asked  to  be  allowed  to  defend  for  their  interest, 
which  they  set  out  by  metes  and  bounds,  which  was  allowed 
by  the  court;  and  they  pleaded  under  the  act  of  1830,  that  they 
were  owners  of  part  of  a  larger  lot,  and  had  received  no  notice 
to  remove  the  nuisance.  The  plaintiff  demurred,  and  after  argu- 
ment, the  court's  opinion  being  in  favour  of  the  defendant, 
before  judgment  was  entered  plaintiff  asked  to  withdraw  de- 
murrer and  plead  issuably,  which  the  court  refused  without  an 
affidavit  of  merits. 

J.  A.  Phillips  Esq. J  for  plaintiff.  P.  P.  Morris  Esq.,  for 
defendant. 


RILET  V.  HIRST. 

In  this  case,  moneys  collected  by  an  attorney  -at  law,  not  yet 
paid  over  to  his  client,  were  attached  by  the  creditors  of  the 
client.    Defendant  alleged  that  being  an  officer  of  the  court,  the 
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moneys  could  not  be  attached,  that  they  were  in  eusiodSa  legU. 
The  court  sustained  the  defence,  on  the  gfround  that  any  other 
rule  would  lead  to  great  and  intolerable  inconTeniences. 


KATX8  V.  I.XWI8. 

On  the  trial,  this  case  had  been  left  to  the  jury  by  the  court, 
and  the  clerk  was  about  to  take  the  verdict  of  the  foreman, 
when  the  plaintiff's  counsel  offered  to  suffer  a  nonsuit.  Thb 
the  court  decided  could  not  be  done,  that  it  was  too  late,  and 
the  verdict  was  taken  for  defendant  The  case  now  came  up 
upon  a  rule  to  set  aside  the  verdict,  and  show  cause  why  a 
nonsuit  should  not  be  entered.  The  court  said  some  rule  seemed 
to  be  necessary  on  the  subject,  and  it  would  perhaps  be  as  con- 
venient as  any,  that  the  answer  of  the  foreman  to  the  question 
of  the  clerk.  Gentlemen,  have  you  agreed?  Slc,  should  be  the 
period  at  which  the  plaintiff's  right  to  suffer  a  nonsuit  should, 
terminate.    The  rule  was  made  absolute. 

H.  M.  Phillips  and  T.  Westcott  Esqrs.j  for  plaintiff,  /.  fF, 
Ashmead  Esq.,  for  defendant. 


QUARTER  SESSIONS  FOR  THE  CITY  AND  COUNTY 

OF  PHILADELPHIA. 

[Janoarj  Sewions,  1644. 

Btfare  Judge  Parsons. 

COMMONWEALTH  V.  SANDERSON. 

1.  Where  a  fiiest  at  a  pablic  hotel  had  given  ont  in  the  newepapen  that  he  had 
been  robbed  of  his  money  at  the  hotel,  in  the  night  time,  and  the  proprietor 

.  replied  to  the  publication  by  a  counter  statement,  published  in  the  newspapers, 
in  which  he  denied  thai  the  robbery  charged  had  been  committed  at  his  house, 
and  narrated  facts  to  sustain  his  denial :  Held,  that  the  (acts  stated  in  the  pub- 
lication of  the  defendant  were  not  matter  for  public  information,  and  the  truth 
could  not  be  given  in  evidence  by  way  of  justification,  nor  on  the  ground  of  the 
publication  being  {mvileged,  but  that  the  defendant  might  prove  the  truth  of  hia.  - 
■tatement  to  rebut  ^  Ig^aljpresumption  of  malice. 

9.  Where  in  a  prosecution  for  a  libel,  the  defendant  is  allowed  to  rebut  the  pre- 
sumption of  malice,  his  motive  in  making  the  publication  becomes  an  ingredient 
of  the  offence,  and  the  defendant  is  not  guilty  of  tlie  libd  unless  his  motive  was 
malicious. 

ai  The  dalcDdant  may  rebut  the  preeoroption  of  malice,  by  showing  thai  his  motives 
were  innocent  and  honest;  but  malice  will  be  still  presumed,  if  it  can  be  shown 
that  the  defendant  was  aware  that  his  publicatioa  was  calculated  to  injure  the 
prosecutor,  and  produce  no  other  result 
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4.  l%e  question  of  maUee  in  nidi  case  is  Ibr  the  juiy,  who  are  to  consider  not 
mtreiy  the  libfll  itaelf  as  printed,  hut  also  all  the  parol  efiAenoe  nddneed  on  hoth 
sides,  to  show  the  BM|a¥e  of  the  deftadaut. 

This  case  T^as  tried  before  judge  Parsons,  at  the  January 
Sessions  for  1844.  The  alleged  libel  was  contained  in  the  fol- 
lowing article,  published  in  the  Daily  Chronicle  of  the  22d 
September,  1843: 

Ths  M'£s£n  Robbsbt. — Frona  the  voluntary  oath  before 
the  mayor,  and  the  additional  exposition  of  facts  in  tibe  New 
York  Herald,  it  becomes  necessary  for  us  to  state  the  grounds 
upon  which  we  contradicted  M'Keen's  statement  in  the  news- 
papers, and  said  ^^no  such  robbery  was  committed  in  our  house." 

On  the  morning  of  the  14th,  Mr.  M'Keen,  in  the  presence  of 
one  of  our  own  clerks,  made  known  the  story  of  the  robbery, 
and  said  that  he  had  gone  to  his  room  on  the  erening  before  srf 
'  11  o'clock,  and  had  amused  himself  in  counting  his  money — ^ifi 
taking  the  numbers  of  his  notes,  which  he  exhibited  on  his 
memorandum  book,  and  in  writing  letters  to  his  friends — ^that 
he  afterwards  locked  his  door  on  the  inside,  went  to  bed,  and 
in  the  morning  found  the  door  open  and  the  money  gone.  With- 
out pretending  to  doubt  his  veracity,  we  went  to  the  room, 
where  we  found  only  a  small  lamp,  which  burns  one  hour,  and 
the  key  without  any  of  the  marks  that  distinguish  such  opera- 
tions. Yet  the  positive  assertion  that  he  had  the  money  when 
he  went  to  sleep,  induced  us  to  wait  further  developments  before 
we  made  up  our  minds  to  the  loss.  We  then  referred  him  to 
his  friends,  and  afterwards  accompanied  him  to  the  mayor's 
office,  where  the  circumstances  were  related  to  officers  Young 
and  Russell.  Returning  to  the  hotel,  in  company  with  the  offi- 
cers, it  was  then  determined  that  a  copy  of  the  memorandtun 
should  be  furnished  to  the  banks  and  brokers,  and  that  a  similar 
one,  together  with  the  signature  and  description  of  a  suspicious 
person,  be  furnished  to  the  police  of  New  York  and  Baltimore. 
This  being  arranged,  secrecy  was  enjoined,  and  we  separated 
to  pOTform  our  several  portions  of  the  duty.  Towards  the 
middle  of  the  day,  we  found  Mr.  M'Eeen  lying  upoh  one  of  the 
settees,  who  remarked  that  he  thought  ^  this  business  ^ould  be 
advertised.'*  We  replied  that  such  a  publication  would  destroy 
the  only  hope  of  recovering  the  money,  and  that  it  must  not  on 
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Vty  account  be  done — that  if,  would  be  only  adirertisiog  the 
bolder  to  conceal  it.  He  then  went  out,  and  in  the  afternoon 
the  Philadelphia  Gazette  appeared  with  the  whole  particulars^ 
upon  the  authority  of  Mr.  M'Keen  himself. 

This  conduct  appeared  to  us  strange — that  he  who  was  most 
interested  in  the  recovery  of  the  money,  should  advisedly  throw 
difficulties  in  the  way  of  its  recovery;  and,  as  our  mind  was  not 
clear  upon  the  evidence  of  the  robbery,  we  set  about  the  inquiry 
as  to  the  time  he  went  to  his  room,  and  where  and  how  he  had 
passed  the  evening.  But  at  this  point  he  came  in,  when  we 
expressed  our  astonishment,  and  spoke  of  the  construction  the 
people  would  put  upon  his  conduct.  At  this  he  burst  into  a 
furious  rage,  damned  us  and  the  house,  ordered  his  bill,  and 
finally  left  with  the  declaration  that  he  would  publish  as  through- 
out the  country.  But,  while  engaged  in  rebutting  sofbe  of  his 
furious  declarations,  the  porter,  who,  until  then>,knew  nothing 
of  the  robbery,  told  us  that  <<  he  had  let  that  gentleman  in  this 
morning  at  one  o'clock,  gave  him  the  key  of  his  room,  lit  a  lamp 
and  sent  him  to  his  room."  We  then  continued  our  inquiry, 
and  learned  from  the  chief  clerk  that  he  (M'Keen)  had  come 
down  stairs  between  8  and  9  o'clock,  on  the  evening  before, 
handed  him  his  key,  and  went  out  of  the  house.  At  12  o'clock, 
the  time  the  house  is  closed,  and  left  in  charge  of  the  porter,  the 
key  toas  still  hanging  on  the  board. — This  evidence,  conflicting 
as  it  did  with  the  declaration  that  he  had  gone  to  his  bed  at  11  - 
o'clock,  induced  us  to  wait  for  further  evidence. 

Saturday  morning  we  found  ~in  the  papers,  where  we  had 
stopped  the  publication  on  the  previous  morning,  an  advertise- 
ment olSering  200  dollars  reward,  and  beginning — <<  I  was  robbed 
at  Sanderson^s  Franklin  House  of  one  thousand  dollars,"  and 
calls  upon  the  charitable  printers  to  assist  the  unfortunate  by 
giving  it  an  insertion.  We  also  learn  that  he  gave  to  some  of 
the  editors  two  dollars  for  an  insertion  in  the  editorial  columns. 
Believing  then  that  he  was  about  to  carry  his  threats  into  execu- 
tion, on  Monday  morning  we  caused  to  be  inserted  a  declaration 
that  no  such  robbery  had  been  committed  in  our  house.  Shortly 
after  this  appeared,  the  mayor  sent  for  us  to  give  a  farther 
description  of  the  suspicious  person  alluded  to  in  the  beginning 
of  this  article,  and,  while  in  his  office,  obtained  a  copy  of  a  vol- 
untary dedaiation,  made  under  oath,  and  subscribed  by  Mr« 
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M'Eeen.  In  it  he  says  he  went  to  his  room  between  8  and  9 
o'clock  on  the  evening  of  the  13th;  did  not  leave  it  until  the 
next  morning.  The  other  parts  of  the  oath,  which  are  imma- 
terial to'  the  subject^  are  alike  destitute  of  truth,  and  we  are 
prepared  with  proof  to  rebut  every  circumstance  related.  In 
reply  to  the  charge  of  prosecution,  we  unequivocally  say  that  we 
have  not,  nor  do  we  now,  pretend  to  say  that  Mr.  M'Keen  did 
not  lose  his  money.  We  only  wish  to  be  understood  that  the 
circumstances,  as  related  by  himself,  without  the  evidence  before 
us,  do  not  convince  us  that  the  money  was  lost  in  our  house. 
If  Mr.  M'Eeen  had  proposed  an  atnicable  arrangement,  we 
were  ready  to  meet  him,  and  to  have  shown  our  position  from 
the  beginning.  But  no — ^he  first  takes  upon  himself  the  exposition, 
when  the  circumstances  were  not  clear  that  the  money  might 
not  have  Deen  lost  in  some  other  respectable  house.  He  then 
becomes  furious,  leaves  the  house  with  threats,  and,  after  sleeping 
upon  his  passion,  attempts  to  carry  his  intentions  into  execution. 
He  goes  to  the  mayor,  makes  a  voluntary  oath,  and  in  the  He- 
rald, adds  to  his  fancy  sketch,  and  threatens  to  exterminate  us 
with  handbills  and  fury.  But,  as  he  has  appealed  to  the  public, 
we  now  submit  our  case  to  the  jury  of  his  own  choice. 

J.  M.  Sanderson  &  Son. 


I,  James  L.  Burns,  certify  that,  on  the  evening  of  the  13th 
inst.,  about  8  o'clock,  Mr.  A.  C.  M'Eeen,  of  Mobile,  came  to 
the  ofBlce  of  Sanderson's  Franklin  House,  and  asked  for  the  key 
of  his  room,  which  I  delivered.  In  a  short  time  he  came  down 
stairs,  handed  me  the  key,  and  passed  out  of  the  establishment. 
At  12  o'clock,  the  time  for  closing  the  house,  I  left  the  key 
hanging  on  the  board,  and  went  to  my  room,  in  another  part  of 
the  city.  I  also  certify  that  I  was  present  on  the  morning  of 
the  14th  inst,  when  Mr.  M'Keen  told  Mr.  Sanderson  that  he 
had  gone  to  his  room  on  the  evening  before  at  11  o'clock. 

James  L.  Burns,  Chief  Clerk. 
Sworn  and  subscribed,  Sept.  21, 1843,  before 

John  Binns,  Ald'n. 


Thomas  Poole  also  personally  appears  and  swears  that  he  is 
Borter  of  the  house ;  that,  at  or  about  one  o'clock  on  the  mominjg; 
of  the  14th,  Ml.  M'Eeen  came  in  and  asked  for  the  key  of  No. 
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SO,  which  I  handed  hun,  also  a  small  lamp,  which  I  lit,  with 
Which  he  went  to  his  room«  Thomas  Poole. 

Sworn  to  and  subscribed,  Sept  21, 1843,  before 

John  Binns,  Ald'o. 

After  the  counsel  for  the  commonwealth  had  closed  their 
testimony,  by  simply  proving  the  publication  of  the  libel,  and  its 
application  to  the  prosecutor,  A.  C.  M'Keen,  the  defendant  by 
his  counsel  opened  his  cause,  and  then  gave  in  evidence  an 
advertisement  in  the  Philadelphia  Gazette,  with  an  editorial 
remark  of  the  14th  of  September,  1843,  proved  to  have  been 
inserted  at  the  instance  of  the  prosecutor,  all  but  the  editorial; 
also  an  advertisement  by  the  same  in  the  Public  Liedger  of  the 
16th  of  September,  1843,  and  a  communication  from  Mr. 
M'Keen,  in  the  New  York  Herald  of  the  20th  of  September, 
1843.  The  defendant  then  offered  to  prove,  that  the  prosecutor 
left  his  room  on  the  night  of  the  13th  of  September,  between  8 
and  9  o'clock  in  the  evening,  deposited  the  key  of  the  same 
with  the  bar-keeper,  and  went  out  of  the  hotel  and  did  not 
return  until  after  12  o'clock,  when  he  was  let  in  by  the  porter; 
and  that  the  bar-keeper  left  the  office  at  12  o'clock  of  that 
night,  and  the  key  to  Mr.  M'Keen's  room  was  then  hanging 
upon  the  board  in  the  office;  and  that  these  facts  were  not 
known  to  the  defendant  until  after  efforts  were  made  by  him  to 
recover  the  money  which  the  prosecutor  alleged  he  had  lost,  nor 
until  after  the  advertisement  had  been  inserted  by  him  in  the 
Philadelphia  Gazette,  already  in  evidence;  from  which  facts  the 
defendant  was  led  to  believe  M'Keen  had  not  lost  the  money  at 
his  house,  and  that  the  prosecutor's  statements  were  incorrect. 

The  counsel  for  the  defendant  stated  that  he  offered  the  tes- 
timony on  two  grounds — 

1.  That  it  was  matter  necessary  for  public  information,  and 
the  defendant  being  the  keeper  of  a  public  hotel,  his  interest 
being  affected,  he  had  a  right  under  the  constitution  to  give  the 
truth  in  evidence. 

2.  That  this  was  a  privileged  publication,  and  in  order  to 
enable  the  commonwealth  to  sustain  her  case,  if  the  defendant 
showed  the  facts  to  be  true,  she  must  prove  express  malice  on 
the  part  of  the  defendant,  and  that  he  made  use  of  the  time  and 
occasion  to  vent  his  malignity  against  the  prosecutor. 

TGI..  Ill* — ^NO.  VI.  24 
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After  a  full  argument  by  the  counsel  on  both  sidep,  thi9  cowt 
the  next  morning  delivered  the  following  opinion. 

By  JiTDGs  Parsons: 

The  testimony  proposed  to  be  adduced  by  the  defendant  we 
are  asked  to  admit,  on  two  grounds;  1st,  that  under  the  consti- 
tution of  Pennsylvania,  the  matter  contained  in  the  alleged  libel 
was  necessary  for  public  information,  and  therefore  the  truth 
can  be  given  in  evidence  by  way  of  justification;  2dly,  that  this 
is  a  case  which  is  ranked  among  those  sometimes  called  privi- 
leged cases  by.  the  law  writers,  where  from  the  time  and  occa- 
sion of  the  publication  the  truth  should  be  told,  although  the 
matter  published  is  libellous,  and  the  act  is  not  criminal  unless 
expreas  malice  is  proved  on  the  part  of  the  prosecution. 

I  do  not  think  this  evidence  can  be  admitted  as  a  justification 
to  the  defendant  on  constitutional  grounds.  The  prosecutor 
was  not  occupying  any  official  station  conferred  by  any  branch 
of  the  government,  or  placed  in  any  situation  where  it  was 
important  that  the  public  should  know  anything  of  his  private 
aflairs  or  his  pecuniary  losses,  nor  are  the  subjects  contained  in 
the  paper  set  forth  in  the  indictment,  of  a  character  in  which 
the  community  have  any  concern.  Hence,  if  based  upon  the 
provisions  of  the  constitution,  it  must  be  rejected. 

I  likewise  think  this  is  not  a  case  of  privilege;  that  there  was 
nothing  in  the  subject  disclosed  in  the  presumed  libel,  or  at  the 
time  or  on  the  occasion  of  the  publication,  which  on  this  ground 
would  justify  it  or  secure  the  defendant  prima  fade  from  the 
charge  of  guilt,  in  thus  heralding  forth  to  the  world  a  statement 
of  the  private  connexion  which  existed  between  him  and  the 
prosecutor  as  host  and  guest;  because  in  privileged  cases  the  act 
of  publication  is  considered  justifiable,  from  its  connexion  with 
circumstances  important  for  the  public  good  and  the  general 
affairs  of  life;  such  as  a  deposition  given  on  the  trial  of  a  cause, 
facts  averred  in  a  bill  in  chancery,  or  communications  made  to 
the  executive  or  a  branch  of  the  government,  where  important 
information  relative  to  a  pubUc  officer  or  an  individual  may  be 
necessary.  Such  is  not  the  present  case.  Neither  the  prose- 
cutor nor  the  defendant  occupy  any  station  which  concerns  the 
public  generally,  nor  was  any  individual  seeking  information 
affecting  his  interest  necessary  to  be  communicated.  Therefore, 
on  this  ground,  it  ]M  not  admissible. 
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SCiil  the  inquiry  is  presented  for  the  consideration  of  the 
court,  can  this  evidence  be  permitted  to  go  to  the  jury  upon  any 
principle  of  law,  or  in  any  aspect  in  which  the  case  is  presented 
before  us?  In  my  opinion  it  is  admissible  upod  another  ground, 
diffsrent  from  the  positions  assumed  by  the  counsel  for  the  de-- 
fendant,  and  by  the  application  of  a  principle  familiar  to  law- 
yers, advanced  by  writers  upon  legal  science,  constantly  pro- 
nounced, and  often  enforced  by  judges.  I  most  cheerfully 
admit,  that  it  is  rarely  applied  in  prosecutions  for  libel;  but  this 
may  arise  perhaps  from  the  fact,  that  there  are  but  few  cases  pre- 
sented before  the  mind  of  a  judge  Tirhich  will  admit  of  its  appli- 
caticm;  yet  from  this  circumstance  we  are  not  to  infer  that  it 
IB  not  the  law,  and  in  no  case  on  the  trial  for  a  libel  it  should 
be  enforced.  In  my  opinion,  this  is  a  case  where  the  rule  I  am 
about  to  state  should  be  applied.  It  may  be  said  the  doctrine 
is  novel  to  be  advanced  in  cases  of  this  description,  and  not 
before  laid  down  in  this  court,  and  perhaps  but  rarely  in  the 
eCate.  Still  it  is  found  in  the  books  and  sustained  by  autho- 
rities, which  if  not  binding  upon  us,  are  entitled  to  great  respect. 

It  may  safely  be  laid  down  as  a  general  rule  of  law,  that  in 
all  criminal  prosecutions,  the  motive  which  influences  the  mind 
of  die  individual  charged,  at  the  time  he  commits  the  alleged 
offence,  is  the  criterion  by  which  a  jury  are  to  determine  his 
guilt  or  innocence.  On  the  trial  of  the  greatest  crimes  known 
to  the  law,  we  apply  this  principle.  If  one  is  charged  with 
homicide,  and  the  killing  is  proved  to  have  been  done  by  the 
hand  of  the  accused,  the  law  presumes  that  it  was  malicious, 
yet  the  offence  may  be  justified  or  excused,  and  the  legal  pre- 
sumption of  malice  rebutted,  as  the  jury  shall  determine  the 
motive  or  malice  actuating  the  mind,  from  all  the  facts  in  the 
cause.  So  when  one  takes  the  goods  of  another  secretly,  and 
without  the  knowledge  or  consent  of  the  owner,  the  law  pre- 
sumes that  it  was  done  fehmiouslf/;  yet  the  accused  may  rebut 
that  presumption,  by  proving  that  it  was  not  done  with  ^feUh 
ntous  intenty  that  no  corrupt  motive  controlled  his  action,  that 
they  were  taken  by  mistake,  or  under  an  honest  and  fair  claim 
of  right,  or  property  in  them,  even  if  that  claim  should  ulti- 
mately prove  unfounded.  So  likewise  in  a  prosecution  for  ma- 
liekHis  misehief,  it  is  oHupetent  for  the  accused  to  rebut  the 
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allegation  of  malice  against  the  owner  of  the  property  injured 
by  the  circumstances  attending  the  act.  And  even  in  the  small- 
est misdemeanors,  it  is  the  motive^  the  mind  with  which  the  act 
is  done,  which  creates  the  ofience,  and  makes  the  act  which 
might  be  innocent  (although  an  injury  to  another,)  a  violation 
of  law.  And  why  this  rule,  founded  in  common  sense,  eommon 
justice  and  honesty,  should  not  apply  to  one  on  his  trial  for  a 
libel,  it  is  difficult  to  imagine.  That  it  should  be  applied,  and 
ought  to  be  enforced  in  the  admission  of  the  evidence  now 
offered,  it  is  believed  can  be  shown  by  authorities  entitled  to 
the  highest  consideration. 

While  we  say  that  the  mere  act  of  putting  a  man  to  death, 
or  violently  laying  hands  upon  another,  is  not  necessarily  a 
crime,  for  which  the  accused  must  be  punished  by  our  law, 
shall  the  mere  act  of  publishing  what  injures  the  character  of 
another,  necessarily  make  the  offender  a  criminal?  It  may 
safely  be  asserted  that  the  act  alone,  of  publishing  a  libel,  is  not 
of  itself  punishable  as  a  crime,  because  one  may  have  been  the 
ignorant  instrument  of  the  publication  without  any  fault  attri- 
butable to  him;  as  where  the  servant  in  a  post-office  in  the 
regular  course  of  his  business,  cfelivers  a  letter  containing  a 
libel  of  a  third  person,  he  innocently,  though  ignorantly  pub- 
Ushes  a  libel,  yet  who  would  say  that  he  is  to  be  punished  as  a 
violator  of  the  law  ?  It  is  manifest  from  an  examination  of  all  the 
writers  upon  criminal  law,  that  the  evil  motive  must  enter  into 
the  constitution  of  the  offence  of  libel,  as  much  as  that  of  any 
other  crime.     (See  George  on  Libel,-  151.) 

The  main  inquiry  on  most  trials  for  this  offence,  is  how  the 
motive  is  to  be  ascertained,  or  to  speak  more  intelligibly,  what 
shall  be  evidence  of  an  evil  motive,  or  malicious  intent. 

Mr.  George,  in  his  treatise  on  the  law  of  Libel,  says,  <<  the  mo- 
tive to  the  publication  must  be  determined  by  comparing  and 
weighing  testimony  of  all  the  known  circumstances  of  the  case, 
with  the  degree  of  severity  of  remark,  or  if  it  may  be  termed 
the  quantum  of  detraction,  in  the  publication,"  page  153.  On 
the  next  page  he  observes  further,  « that  circumstances  extrinsic 
of  the  meaning  published,  ought  therefore  to  be  taken  into  con- 
sideration." Again,  <<  cases  may  occur  wherein  circumstances 
extrinsic  of  the  meaning  published,  may  rebut  the  presumption 
of  malice  in  publisliing  matter  in  a  certain  degree  detracting." 
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On  the  same  page  this  writer  lays  down  the  following  rule: 
^  That  an  evil  motiye  is  on  every  occasion  to  be  judged  of  by 
comparing  and  weighing  the  testimony  of  extrinsic  circum* 
stances,  with  a  degree  of  severity  of  remark,  or  in  other  words 
the  quantum  of  detraction  in  the  publication.''  It  is  manifest  to 
the  mind  of  every  lawyer,  that  the  province  of  weighing  testis 
mony,  or  of  estimating  its  bearing  upon  the  issue,  is  not  for  the 
court,  but  belongs  exclusively  to  a  jury.  The  same  writer  fur- 
ther remarks,  <<  it  is  a  general  rule  that  meanings,  and  the  ob- 
jects against  which  they  are  directed,  have  been  held  libellous, 
do  of  themselves  afford  presumptive  evidence  of  maUce  in  the 
party  publishing  them,  that  is  to  say,  they  shall  be  presumed  to 
have  been  published  maliciously,  unless  the  presumption  be  re- 
butted by  evidence  of  an  opposite  tendency/' 

Mr.  Starkie  in  his  treatise  on  the  law  of  Evidence,  vol.  2,  page 
880-81,  remarks,  •<  malice  is  essential  to  the  offence,  and  of  the 
existence  of  malice  the  jury  are  to  judge. 

<<The  defendant's  malice  consists  in  his  intention  to  effect  the 
particular  mischief;  and  as  in  all  other  cases,  what  he  intends 
must  be  inferred  from  what  he  does;  if  nothing  appear  from 
which  the  intention  is  collected  except  the  publication  of  the 
libel  itself,  unexplained  by  any  context  of  circumstances,  if  the 
very  terms  of  the  document  itself  tend  to  scandaUze,  degrade, 
and  injure  the  individual,  or  excite  to  acts  of  outrage  and  sedi^ 
tion,  the  intention  on  the  part  of  the  defendant  to  effect  those 
objects  must  necessarily  be  inferred,  without  the  aid  of  any 
extrinsic  proof. 

<<The  defendant  may  in  his  turn  rebut  the  inference  of  malice 
by  evidence;  he  may  show  that  he  delivered  the  libel  as  the 
innocent  agent  of  another,  being  himself  ignorant  of  the  con- 
tents, or  that  it  was  published  by  an  agent  without  his  know- 
ledge or  authority,  or  that  he  delivered  it  by  mistake;  or  give 
in  evidence  any  circumstances  which  show  that  what  he  did 
was  done  in  the  fdXt  and  honest  discharge  of  any  duty  to  society, 
or  even  that  he  acted  bona  fide  in  the  prosecution  of  any  claim 
when  he  supposed  himself  entitled  to  a  remedy,  or  supposed  he 
possessed  an  interest." 

Chief  justice  Parker,  in  the  case  of  the  Commonwealth  9, 
Blanding,  3d  Pickering  317,  in  remarking  on  this  rule  observes: 
^  But  in  ail  such  cases  the  information  is  to  be  given  to  those 
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who  haye  a  right  to  act  upon  it,  and  whose  interest  and  duty 
are  concerned  in  it;  for  a  promiscuous  publication  of  the  same 
facts  would  of  itself  be  the  strongest  evidence  of  malice,  and  in 
such  cases  the  court  must  judge  whether  the  occasion  is  a  fit 
and  proper  one  for  the  admission  of  such  defence,  and  the  jury, 
must  determine  the  motives  and  the  end." 

From  the  authorities  above  cited,  and  others  to  which  I  shall 
hereafter  refer,  it  is  believed  we  may  fairly  deduce  the  follow- 
ing principle : — that  in  all  cases  when  a  publication  is  made, 
which  on  its  perusal  is  calculated  to  scandalize  or  defame  the 
reputation  of  any  one,  or  injure  him  in  the  estimation  of  his 
fellow  men,  or  that  is  calculated  to  excite  the  mind  of  the  injured 
party  or  his  friends  to  a  breach  of  the  peace,  and  renders  the 
person  libelled  an  object  of  contempt,  the  law  presumes  such 
publication  to  have  been  made  maliciously,  and  malice  is  to  be 
inferred  from  the  act  of  publication.     But  that  there  are  cases 
where  this  legal  presumption  or  inference  may  be  rebutted  by 
evidence,  which  tends  to  convince  a  jury  that  the  defendant  was 
governed  by  no  malicious  motive  in  making  the  publication;  or 
this  defence  may  arise  from  facts  and  circumstances  attending 
the  publication,  from  the  examination  of  the  alleged  libel  itself, 
or  by  extrinsic  facts  and  circumstances  which  may  be  adduced 
on  the  part  of  the  accused  as  a  complete  defence,  and  which  if . 
believed  by  a  jury  would  establish  for  him  a  material  part  of 
the  issue  trying,  the  malice  with  which  he  stands  charged,  to 
wit,  the  publishing  of  the  alleged  libellous  matter,  and  that  a 
court  are  not  always  to  confine  the  consideration  of  a  jury 
merely  to  what  appears  on  the  libel  itself,  and  the  fact  of  pub- 
lication as  conclusive  evidence  of  malice  against  the  accused. 
'  And  as  a  further  part  of  the  principle  it  must  be  added,  that  the 
burden  of  proof  is  cast  upon  the  defendant,  of  satisfying  a  jury 
that  there  was  no  malice  in  the  act  of  publication  of  what  would 
appear  to  be  malicious  from  the  perusal  of  the  libel,  for  it  shall 
be  presumed  to  have  been  published  maliciously,  unless  there 
be  evidence  of  an  opposite  tendency  to  rebut  the  presumption, 
and  there  may  be  evidence  produced  on  the  trial  that  the  libel 
was  not  published  maliciously.    George  on  Libel  162,  and  the 
authorities  there  cited.     So,  likewise,  to  illustrate  more  clearly 
the  principle:  where  the  interests  of  an  individual  are  afiected, 
or  in  danger  of  being  afiected  by  another  person,  and  it  becomes 
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necessary  for  the  former^  for  his  better  protection,  to  make  such 
conduct  publicly  known,  the  circumstances  attending  the  pub^ 
lication  may  rebut  the  presumption  of  malice,  notwithstanding 
the  matters  published  are  generally  speaking  libellous.  George 
on  Libel  164. 

The  case  now  on  trial  I  consider  one  for  the  proper  applica- 
tion of  the  rules  of  law  above  stated,  and  on  that  ground  tiiink 
the  evidence  offered  by  the  defendant  is  admissible.  In  our 
opinion,  from  the  matter  apparent  upon  the  libel  itself,  pon- 
nected  with  the  various  publications  already  in  evidence  with- 
out objection,  shown  to  have  been  made  by  the  prosecutor 
previous  to  the  one  now  the  subject  of  controversy,  the  circiun- 
stances  imder  which  it  was  given  to  the  public  can  be  legally 
presented  in  evidence  before  the  jury  by  the  accused — not 
under  the  constitution,  to  justify  anything  he  has  done,  but  for 
the  purpose  of  disproving  a  part  of  the  case  shown  by  the 
commonwealth,  and  enabling  the  defendant,  if  he  can,  to  cofi- 
vince  those  who  are  to  decide  upon  his  guilt  or  innocence,  tlutt 
there  was  no  malice  in  the  act,  but  that  this  publication  was 
made  merely  for  his  own  protection  relative  to  a  matter  deeply 
affecting  his  interest,  and  showing  the  truth  of  the  circum- 
stances which  called  it  forth,  explaining  in  fact  what  in  fact 
appears  on  the  libel.  Its  effect  in  rebutting  the  legal  presump- 
tion, which  has  already  been  proved  by  the  publication  of  the 
paper,  is  for  the  jury,  and  whethw  it  will  avail  the  accused 
before  them,  when  they  hear  the  whole  case  and  the  law  from 
the  court,  is  not  a  question  for  our  determination;  hut  we  think 
the  defendant  entitled  to  the  benefit  of  the  testimony  he  now 
offers. 

The  commonwealth,  in  reply  to  all  this,  may  show  that  the 
assertions  made  by  the  defendant  were  grouDdless  and  false; 
that  he  used  the  occasion  for  libelling  the  prosecutor;  or  satisfy 
the  jury  that  there  is  more  in  the  article  published  than  was  ne- 
cessary for  the  protection  of  the  defendant,  or  fairly  explaining 
the  relation  existing  between  him  and  the  prosecutor,  and  in  fact 
may  prove  anything  which  will  show  the  motive  of  the  accused 
to  be  malicious. 

In  considering  the  admissibility  of  this  evidence,  it  must  be 
borne  in  mind  that  a  part  of  the  libellous  matter  in  the  article 
before  us,  was  m  reply  to  other  statements  which  had  been 
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ittade  the  8ub}^t  of  newspaper  paragraphs,  published  at  the 
faistance  of  the  prosecutor,  affecting  in  a  greater  or  less  degree 
the  character  of  the  defendant's  house.  And  may  he  not  show 
in  evidence  that  he  simply  stated  the  trvth,  not  with  the  inten- 
tion of  libelling  the  prosecutor,  but  only  to  put  the  public  in 
possession  of  all .  the  facts  touching  what  had  occurred  at  the 
house  of  the  accused,  which  the  alleged  injured  party  chose  first 
to  present  to  the  view  of  the  world  relative  to  himself  and  the 
defendant?  Shall  we  now  bind  the  defendant  hand  and  foot — 
not  suffer  him  to  prove  that  he  has  given  a  true  narration  of  the 
facts,  when  it  might  have  ruined  him  in  reputation  or  property 
to  have  remained  silent?  Can  one  publish  in  a  newspaper  of  a 
hotel-keeper,  that  he  was  robbed  in  the  night  time  at  the  house 
of  the  accused,  perhaps  by  his  servant^  and  the  host  not  be  per- 
mitted to  say  through  the  same  medium  of  publication  that  the 
man  was  not  rdbbed  there,  that  he  was  not  his  guest,  that  he 
did  not  lodge  within  on  the  night  when  the  felony  was  com- 
mitted, or  give  such  facts  and  circumstances  in  evidence,  from 
which  the  jury  may  infer  that  the  crime  was  not  committed 
within  the  hotel,  in  order  to  rebut  the  presumption  that  the 
landlord  had  charged  the  guest  with  falsehood,  and  disprove 
the  malice  which  the  law  infers  from  the  publication?  And 
this  is  the  extent  of  the  offer  now  made. 

Must  the  poisoned  arrow  be  always  sent  upon  the  wings  of 
the  wind,  and  is  there  no  case  where  the  antidote  can  follow, 
without  branding  him  who  sends  it  with  being  a- malicious 
defamer  of  character?  Is  a  man  never  suffered  to  appear 
before  the  public  with  facts  for  his  own  self-protection,  without 
being  guilty  of  a  libel?  Such  I  conceive  is  not  the  law.  The 
rule  which  I  have  just  laid  down  sustained  by  authority,  it  is 
believed  is  a  safe  one.  It  is  admitted  the  application  must 
always  be  made  with  care  and  caution.  I  consider  this  case  a 
proper  one  in  which  to  apply  it,  and  therefore  overrule  the 
objection,  and  admit  the  evidence  contained  in  the  offer.  Ob* 
jeetwn  overruled. 

James  L.  Burnes  and  Thomas  Poole,  were  then  called  for 
the  defence,  and  testified,  in  substance,  as  in  their  affidavits  ap- 
pended to  Mr.  Sanderson's  statement;  another  witness  stated 
some  circomstanees  corroborative  of  their  testimony. 
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The  commonwealth  then  called  several  witnesses  to  rebut  the 
eyidence  for  the  defence^  and  establish  a  malicious  intent. 

Alfred  E.  M'Eeeny  the  prosecutor^  testified  that  he  went  to 
his  room,  in  the  Franklin  House,  between  8  and  9  o'clock  on 
the  evening  of  the  13th,  and  did  not  leave  it  again  that  night; 
that  there  was  IS  1000  in  his  pocket  by  his  bed  side,  when  he 
retired  to  rest,  which  was  gone  when  he  awoke  in  the  morning. 

James  M»«rEennedy,  J.  S.  Boyd,  and  E.  Davidson,  testified 
that  jSlOOO  was  paid  to  Mr.  M'Eeen,  on  the  morning  of  the 
Idth.  That  the  day  after  the  loss  of  the  money,  Mr.  Sander- 
sonv  expressed  entire  confidence  in  M'Keen's  statement,  and 
explained  to  the  witnesses  the  manner  in  which  the  room  must 
have  been  entered. 

They  also  testified  to  Mr.  Sanderson's  irritation  against 
M'Eeen,  for  the  publication  of  his  loss  in  the  newspapers,  and 
to  other  conduct  and  expressions  which  were  relied  upon  by 
the  prosecuting  counsel  as  evidences  of  malicious  intent. 

Other  witnesses  were  called  to  confirm  the  statements  of  Mr. 
M^'Eeen. 

The  evidence  having  closed  on  both  sides,  the  court  charged 
the  jury  as  follows: 

Gentlemen  of  the  Jury:  The  testimony  having  been  closed, 
and  after  having  listened  to  clear  and  lucid  arguments  from  the 
learned  coimsel  on  both  sides,  the  duty  devolves  upon  the  court 
of  giving  you  instruction  relative  to  the  law,  which  arises  upon 
the  facts  before  you. 

A  libel  upon  individuals  as  defined  by  the  law  writers,  is 
the  malicious  defamation  expressed  eitlier  in  printing  or  writ- 
ing, or  by  signs,  or  pictures,  tending  either  to  blacken  the  me- 
mory of  one  who  is  dead,  or  the  reputation  of  one  who  is  alive, 
and  thereby  exposing  him  to  public  hatred,contempt,and  ridicule. 

I  will  endeavour  to  present  the  case  with  as  much  clearness 
and  simplicity  as  possible;  therefore  the  following  points  are 
submitted  for  the  consideration  of  the  jury: 

1.  You  must  be  convinced  that  the  paper  set  forth  in  the  indict- 
ment, was  published  by  the  defendant,  or  that  he  caused  it  to 
be  printed  and  published.  From  the  arguments  of  the  counsel, 
thii9  fact  does  not  seem  to  be  much  controverted. 

2.  Does  the  alleged  libel  refer  to  the  prosecutor?     Of  this 
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there  would  seem  to  be  no  doubt  from  reading  the  paper,  as  he 
is  expressly  mentioned  therein  by  name. 

3.  Is  the  publication  a  libel  ?  Does  it  defame  the  repntation 
of  the  prosecutor?  Is  it  calculated  to  blacken  his  character? 
Does  it  expose  him  to  public  contempt,  hatred,  or  ridicule? 
These  questions  you  must  decide  from  a  perusal  of  the  paper 
itself,  when  applied  to  the  individual  who  asserts  that  he  is  in- 
jured. You  will  inquire  whether  a  publication  lilfe  this  directly 
charging  Mr.  M'Keen  with  falsehood,  when  he  had  made  an  oath 
before  the  mayor,  relating  to  his  having  lost  his  money  at  the 
house  of  the  defendant,  is  not  calculated  to  blacken  his  reputa- 
tion? Would  it  render  him  odious  in  the  eyes  of  his  fellow 
men?  If  you  believe  such  is  the  tendency  of  the  publication^ 
then  it  is  a  libel;  and  if  such  is  your  opinion,  it  would  justify 
the  Jury  in  so  finding. 

4.  Was  this  publication  made  maliciously?  Should  you  find 
the  three  first  propositions  above  submitted  against  the  defend- 
ant, then  we  instruct  you  on  the  case  as  the  conunonwealth  has 
presented  it  before  us,  the  law  presumes  the  malice.  On  a  trial 
like  the  present,  the  publication  being  proved,  its  application  to 
the  prosecutor  established,  and  you  believe  the  paper  to  be  a 
libel,  the  law  presumes  that  the  act  was  malicious,  and  no  ex- 
press malice  need  be  proved — ^the  law  establishes  the  malice  for 
you.  So  the  case  would  stand  if  no  evidence  had  been  adduced 
by  the  defendants. 

But  the  court  on  mature  deliberation,  has  permitted  the  de- 
fendant to  prove  all  the  facts  and  circumstances  attending  the 
pubfication,  and  which  called  it  forth,  to  show  that  there  yms 
no  malice  in  the  act,  and  to  rebut  that  presumption  which  the 
law  has  raised  against  him.  He  has  beeiT  suffered  if  he  could 
to  satisfy  this  jury,  that  he  was  actuated  by  no  malicious  mo- 
tive, in  the  publication  he  has  made.  Hence  we  submit  the 
question  to  you  as  a  matter  of  fact  to  decide,  whether  Mr.  San- 
derson has  by  the  evidence  thus  given,  rebutted  the  presuAp^ 
tion  of  malice,  which  the  law  raises  against  him  by  the  mere 
act  of  publication^  and  which  if  not  rebutted  would  render  him 
jfuilty. 

If  the  whole  evidence  in  the  cause  satisfies  your  minds  that 
there  was  no  malice  in  the  defendant  by  the  pubhcation,  but  it 
was  made  from  pure  motives,  and  only  to  give  a  correct  nana- 
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tioa  of  the  facts  in  which  he  was  deeply  interested — ^if  in  no 
part  of  the  article  published  he  has  gone  beyond  a  simple  state- 
ment of  the  truth,  and  made  no  unnecessary  allegations  or 
insinuations  against  the  reputation  of  the  prosecutor,  and  all 
this  was  done  without  a  malicious  motive — that  what  he  pub- 
lished was  necessary  for  his  protection  in  a  matter  where  his 
interest  was  affected  or  likely  to  be  affected  by  it — ^then  malice, 
the  main  ingredient  to  make  his  acts  criminal,  is  wanting,  and 
would  justify  an  acquittal  of  this  defendant.  But  if  he  has 
stepped  beyond  this  ground,  and  exceeded  a  plain  narration  of 
the  facts  in  the  publication,  and  stated  matters  and  things  not 
affecting  his  interest,  or  necessary  for  his  protection,  but  defam- 
ing the  prosecutor,  then  this  defence  cannot  avail  him.  But 
while  we  impart  to  you  this  instruction,  based  as  we  conceive 
on  sound  principles  of  law,  we  are  compelled  to  say  further: 
should  the  jury  believe  that  Mr.  Sanderson  has  failed  to  rebut 
the  legal  presumption  of  malice,  by  showing  that  his  motives 
were  innocent  and  honest — ^that  he  was  governed  by  no  ma- 
levolent feelings,  then  his  defence  has  failed,  and  he  is  driven 
back  to  the  position  where  he  stood  on  the  printed  document 
itself,  and  the  malicious  motive  which  the  law  assigns  to  him 
by  the  mere  act  of  publication,  should  control  your  verdict. 

So  likewise,  if  the  commonwealth  by  the  testimony  which 
she  has  introduced  in  reply  to  the  evidence  of  the  defendant, 
has  neutralized  it,  or  destroyed  the  effect  of  his  evidence,  you 
may  permit  the  legal  presumption  of  malice  which  I  have  before 
stated  to  attain  its  full  force.  And  further,  if  the  commonwealth 
has  shown  by  the  acts  and  declarations  of  Mr.  Sanderson,  that 
he  was  governed  by  malicious  motives — that  the  object  of  the 
publication  was  to  vent  his  rage  upon  the  prosecutor,  because 
he  was  angry  at  him  for  not  following  his  advice  in  relation  to 
the  means  to  be  used  for  the  recovery  of  the  money  which  was 
lost — and  selfish  motives,  united  with  a  spirit  of  detraction, 
alone  governed  the  defendant,  and  there  was  a  misrepresenta- 
tion of  facts  or  a  suppression  of  the  truth — and  his  desire  was 
not  to  correct  erroneous  statements  which  had  been  made  rela- 
tive to  matters  that  affected  his  interests,  then  this  alleged 
defence  cannot  avail. 

The  term  malice  as  applied  in  this  case,  may  be  thus  ex- 
plained: If  the  paper  published  is  a  libel,  the  law  presumes  that 
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by  its  publication  the  individual  who  made  it,  knew  that  what 
he  was  doing,  was  calculated  to  injure  the  prosecutor,  and 
knowing  the  result,  he  intended  to  do  the  act  which  would 
accomplish  it. 

It  is  not  requisite  that  you  should  be  convinced  that  Mr. 
Sanderson  had  any  malignant  or  deep  seated  hatred  towards 
Mr.  M'Eeen.  But  was  he  aware  that  his  publication  was  cal- 
culated to  injure  the  prosecutor  alone,  and  produce  no  other 
result?  Did  he  exhibit  an  iU-regulated  mind,  a  disregard  for 
the  rights  or  feelings  of  others?  Was  his  design  to  present  Mr. 
M'Keen  before  the  world  in  an  odious  or  contemptible  light? 
If  so,  then  you  may  with  propriety  say  the  act  was  malicious. 

On  the  other  hand,  it  is  proper  to  inquire,  did  he  simply  give 
a  statement  of  all  the  facts  touching  the  loss  of  the  money,  and 
conduct  of  the  prosecutor?  Was  the  publication  designed  only 
as  a  narration  of  all  the  matters  which  had  transpired  at  the 
hotel  on  the  occasion  of  the  robbery,  and  made  only  for  the 
protection  of  the  defendant,  by  giving  to  the  public  the  whole 
truth  upon  a  subject  affecting  his  interests? 

In  deciding  upon  the  motive  of  the  defendant,  you  may  in- 
quire, whether  he  omitted  any  material  narration  of  the  facts 
attending  the  loss  of  the  money,  and  draw  a  proper  inference 
from  such  omission. 

In  deciding  the  question  of  malice,  you  may  consider  the 
whole  parol  evidence  on  both  sides  in  connexion  with  the  libeL 
The  motive  for  the  publication  opens  for  this  jury  an.  inquiry  as 
extensive  as  the  evidence  which  has  been  given  in  the  cause, 
and  the  legal  inferences  they  may  choose  to  draw;  and  you  may 
consider  the  whole  conduct  of  the  defendant  from  the  time  of 
the  loss  of  the  money  to  the  hour  of  the  trial  of  the  cause,  as  it 
has  been  exhibited  before  you  by  the  evidence,  and  form  your 
own  judgment  of  his  guilt  or  innocence. 

The  court  called  the  attention  of  the  jury  to  all  the  material 
evidence  adduced  by  both  sides,  as  applicable  ta  the  principles 
of  law  above  stated. 

The  jury  found  a  verdict  of  guilty. 

For  the  commonwealth,  David  Paul  Sroum,  Charles  J. 
Biddkf  Esqrs, 

For  defendant,  J.  G.  Clarkson,  D.  W.  C.  Morris^  Esqrs. 


THE 

PENNSYLVANIA  LAW  JOURNAL. 


BENEFICIAL  ENJOYMENT. 


It  is  no  mere  theory  of  law  which  requires  that  a  tenant's  en- 
joyment of  the  premises  let,  shall  be  beneficial.  The  law  looks 
to  it  as  a  thing  essential  to  his  liability  for  the  rent,  and  it  is 
required  of  the  landlord  first,  to  show  good  faith  at  the  time  the 
contract  is  formed,  and  secondly  to  attend  to  the  comfort  of  his 
tenant  during  the  continuance  of  the  relation  between  them. 

Beneficial  enjoyment,  as  it  is  the  end,  so  generally  it  is  the 
consideration  of  the  contract  between  landlord  and  tenant;  at 
all  events,  in  cases  where  the  premises  are  let  for  the  purposes 
of  occupation,  as  will  be  seen  from  the  cases  to  be  noticed  pre- 
sently. In  baron  Gilbert's  Essay  on  Rents,  p.  145,  the  rationale 
of  this  doctrine  is  thus  stated:  <^A  rent  is  something  given  by 
way  of  retribution  to  the  lessor,  for  the  land  demised  by  him  to 
the  tenant,  and  consequently  the. lessee's  title  to  the  rent  is 
founded  upon  this,  that  the  land  demised  is  enjoyed  by  the  ten-- 
ant  during  the  term  included  in  the  contract,  for  the  tenant  can 
make  no  return  of  a  thing  he  has  not.  If  therefore  the  tenant 
be  deprived  of  the  thing  he  has  letten,  the  obligation  to  pay  the 
rent  ceases,  because  such  obligation  has  its  force  only  from  the 
consideration,  which  was  the  enjoyment  of  the  thing  demised." 

What  is  such  a  deprivation  of  the  tenant's  enjoyment,  as  will 
discharge  him  from  his  liability  for  the  rent,  must  of  course  de- 
pend in  a  great  measure  upon  the  particular  circumstances  of 
every  case.   A  great  degree  of  annoyance  and  interruption  must 
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be  shown;  a  mere  trespass  or  interference,  not  amounting  to  an 
eviction,  will  not  be  sufficient.  Nor  are  we  to  confound  this 
subject  with  eviction,  for  they  are  perfectly  distinct,  as  well  in 
respect  to  their  nature  as  the  legal  consequence  which  they 
each  produce. 

Eviction  differs  from  beneficial  occupation,  principally  in  this 
— ^in  the  one  there  is  an  expulsion  of  the  tenant  from  the  pre- 
mises, ^ither  in  whole  or  in  part,  and  a  possession  adverse  to 
his  rights;  in  the  other,  there  needs  no  intrusion  nor  any  tortious 
act,  either  on  the  part  of  the  landlord  or  by  a  stranger,  but  a 
nuisance  interfering  greatly  with  the  comfort  and  health  of  the 
tenant,  or  the  like*  extreme  and  continued  annoyance  will  suf- 
fice.i  In  Dyett  v.  Pendleton,*  senator  Spencer,  in  delivering  his 
opinion  as  one  of  the  court  of  errors,  reversing  the  decision  of 
the  supreme  court,  after  stating  that  the  principle  upon  which  the 
tenant  is  exonerated  from  the  payment  of  the  rent,  is  the  failure 
of  consideration,  gays:  "It  must  be  immaterial  by  what  acts 
that  failure  of  consideration  has  been  produced, the  only  inquiry 
being,  has  it  failed  by  the  conduct  of  the  lessor."  This  view 
of  the  law  he  carried  out  with  considerable  ability,  as  well  by 
reference  to  the  facts  of  the  case  before  him  as  by  illustration  in 
this  manner:  "Suppose,"  says  he,  "the  landlord  had  erected 
an  hospital  for  the  smallpox,  the  plague,  or  the  yellow  fever,  in 
the  remaining  part  of  this  house.  Suppose  he  had  made  a  de- 
posit of  gunpowder  under  the  tenant,  or  had  introduced  some 
offensive  and  pestilential  materials  of  the  most  dangerous  nature, 
can  there  be  any  hesitation  in  saying,  that  if  by  such  means  he 
had  driven  the  tenant  from  his  habitation,  he  should  not  recover 
for  the  use  of  the  house,  of  which  by  his  own  wrong  he  had 
deprived  his  tenant?"  The  cases  here  supposed  are  strong 
ones,  but  they  serve  to  show  upon  what  principle  this  doctrine 
proceeds,  and  they  likewise  instance  the  capacity  of  the  common 
law  to  expand  with  the  exigency  of  circxunstances.    The  case 


'  In  Dyett  V.  Pendleton,  8  Cowen  727,  it  was  held*  that  the  nana!  plea  of  entry 
and  eviction  would  be  sustained  by  evidence  showing  a  want  of  beneficial  enjoy- 
ment We  have  met  with  no  other  case  where  the  defence  was  presented  under 
that  i>lea:  it  being  always  introduced  under  tlie  general  issue  in  assumpsit  brought 
for  use  and  occupation.  The  action  in  that  case,  however,  was  covenant,  and  the 
propriety  of  the  plea,  either  in  the  form  adopted,  or  one  framed  more  in  accordance 
with  the  eyact  nature  of  the  defence,  is  obvious.  *  8  Cowen  737. 
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cited  was  where  the  lessor  was  in  the  habit  of  bnnging  lewd 
women  under  the  same  roof  with  the  demised  premises,  though 
in  an  apartment  not  demised,  and  thereby  causing  great  noise 
and  disturbance  in  the  night  time,  in  consequence  of  which  the 
tenant  quitted  the  premises  and  remained  away  with  his  family : 
and  it  was  held  that  this  was  evidence  to  go  to  the  jury  under 
a  plea  of  eviction,  in  answer  to  a  claim  for  the  rent,  and  that 
th^  jury  might  upon  such  evidence  find  the  plea  true,' in  which 
caise  the  landlord  would  be  barred  of  his  rent,  the  same  as  on  an 
actual  or  physical  entry  and  expulsion  of  the  tenant 

In  Baker  v.  HoItpzaJQfel,^  it  was  decided  that  the  landlord  of 
premises  demised  in  a  written  agreement,  may  recover  against 
his  tenant  in  an  action  for  use  and  occupation,  the  rent  accruing 
after  the  premises  are  burnt  down  and  no  longer  inhabited  by 
the  tenant.  We  have  already  seen  that  the  law  absolves  the 
tenant  from  the  burden  of  paying  rent,  whenever  the  premises 
cease  to  be  beneficial  to  him.  The  case  just  referred  to  shows 
notwithstanding,  that  even  where  he  is  wholly  deprived  of  the 
premises  by  fire,  or  at  least  of  part  of  them,  his  Uability  for  the 
rent  remains  unaffected.  But  that  decision  was  put  upon  the 
ground  of  there  having  been  a  letting  for  a  term  of  years,  and 
that  the  tenant  still  had  possession  of  the  land  upon  which  the 
messuage  destroyed  by  the  fire  was  erected,  and  therefore  the 
tenant,  it  was  said,  might  have  rebuilt,  and  the  landlord  would 
have  been  a  trespasser  if  he  had  entered.  Thus  lord  Mansfield 
remarks:  <^The  land  was  still  in  existence,  and  there  was  no 
offer  on  the  part  of  the  tenant  to  deliver  it  up.  The  landlord 
could  not  enter  to  rebuild;  the  tenant  might  have  rebuilt  the 
premises  if  he  had  pleased,  and  occupied  them  at  any  time 
within  the  term.*'  And  per  Heath  j.:  "The  defendant  might 
have  rebuilt  at  any  period  of  the  term,  whereas  the  landlord 
would  have  been  a  trespasser  if  he  had  entered  for  that  purpose, 
which  shows  that  the  former  held  the  land.'' 

The  defendant  applied  to  chancery  for  relief,  and  there  he 
met  with  even  a  less  fseivourable  consideration  than  in  the  courts 
of  law ;  for  lord  Eldon,  chancellor,  held  that  he  was  entitled  to  no 
relief,  although  he  offered  to  surrender  his  term,  and  although 
the  agreement  by  which  the  premises  were  let,  contained  an  en-* 

>4Taimt45. 
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gagement  by  the  tenant  to  repair  the  premises  and  keep  them 
in  repair,  <^  reasonable  use  and  wear  and  damage  by  fire  ex- 
cepted.''* 

The  question  as  to  the  payment  of  the  rent  might  arise  in  a  dif- 
ferent shape,  if  the  tenant  merely  engaged  furnished  apartments, 
which  were  destroyed  by  fire  before  the  end  of  the  ternu  If 
Baker  v.  Holtpzaffel  was  decided  on  the  ground  of  the  tenant 
having  possession  and  ownership  of  the  land  until  the  end  of  the 
period  for  which  the  premises  were  rented,  then  that  reason 
could  not  certainly  support  a  similar  decision,  in  a  case  Vhere  he 
had  never  rented  the  land  at  all  but  merely  a  part  of  the  house, 
in  which  the  lessor  himself  resided*  A  case  somewhat  resem- 
bling this  is  to  be  found  in  1  Adol.  &  Ellis  Rep.  N.  S.  p.  421 — 
Packer  V.  Gibbins* — ^where  the  inclination  of  the  lord  chief  jus- 
tice (Denman)  would  seem  to  have  been  to  extend  the  principle 
of  Baker  v.  Holtpzaffel  even  to  such  a  dissimilar  case.  In 
Packer  v.  Gibbins,  it  appeared  that  the  parties  had  agreed  that 
the  tenant's  liability  should  not  continue  after  the  fire,  and  it 
did  not  therefore  become  necessary  to  decide  the  point  which 
we  have  suggested.* 

The  doctrine  formerly  maintained  in  chancery,  under  the 
auspices  of  lord  Northington,  that  upon  the  tenant's  habitation 
being  burnt  down,  he  was  entitled  to  relief,  and  the  landlord 
would  be  restrained  by  injunction  from  bringing  an  action  for 
the  rent  until  the  house  was  rebuilt,  although  now  overruled, 
we  do  not  hesitate  to  approve  of  as  far  more  reasonable  and 
conscientious  than  that  which  has  been  substituted  in  its  place.^ 

The  decisions  upon  the  subject  of  beneficial  enjoyment,  nearly 
all  of  which  have  been  made  within  the  last  twenty  years,  tend 
indirectly  to  favour  a  more  rational  view  of  the  relation  of 
landlord  and  tenant,  and  of  the  equities  subsisting  between 
them  in  various  emergencies. 

Without  digressing  further  from  the  real  object  of  this  article, 
we  will  consider  the  right  of  the  tenant  to  abandon  premises  let 
for  occupation:  First,  by  reason  of  the  state  they  are  in  at  the 

'  Holtpxaffel  «.  Baker,  18  Yes.  116.  •  41  Ed;.  Com.  Law  Repw  546. 

*  Qot  Ne  Izpn  v.  Gorton,  5  Bin;.  N.  C.  501  (34  Eng.  Com.  Law  198). 

*  See  Brown  e.  Qoilter,  Amb.  619;  Camden  e.  Eden  219,  cited  in  Holtpzaffel  «. 
Baker,  18  Yes.  118;  Steel  o.  Wright,  cited  1  T.R.  70a  See  a]M>  WoodiUl's  Land, 
lb  T.  331.    Sed  Tide  Huston  *.  Springer,  3  Rawle  100. 
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time  they  are  taken,  and  secondly,  on  account  of  circumstances 
arising  in  the  course  of  his  tenancy. 

1.  As  the  object  of  the  tenant  is  the  occupation  of  the  premi- 
ses, there  is  always  an  implied  ccMidition  jthat  they  shall  be  fit 
for  occupation.  A  strong  case  of  this  character  is  Smith  v.  A^ar- 
rable,^  where  the  tenant  was  held  to  have  a  right  to  quit  premi- 
ses which  he  had  taken,  because  the  apartments  were  so  infested 
with  bugs  that  no  respectable  family  could  occupy  them.  Lord 
Abinger  c.  b.,  who  tried  the  cause,  adopts  a  course  of  reasoning 
nearly  identical  with  that  pursued  by  senator  Spencer  in  Dyett 
V.  Pendleton.*  Lord  Abinger  says:  <<  I  am  glad  that  authorities 
are  to  be  found  in  support  of  that  which  I  laid  down  at  the 
trial:  but  I  wanted  none.  It  is  plain  good  common  sense,  that 
if  a  man  lets  a  house,  it  shall  be  fit  for  the  purposes  of  occupa- 
tion. Suppose  a  landlord,  perfectly  unconscious  of  the  fact,  let 
a  house  in  which  the  last  tenant  had  died  of  the  plague,  could 
it  be  said  that  the  new  tenant  was  bound  to  stay  in  it?  This 
(the  case  before  him)  is  a  less  strong  case;  but  here  one  of  the 
defendant's  sons  said  that  he  had  passed  the  night  catching  bugs, 
and  that  he  had  killed  thirty-four.'' 

The  same  point  was  virtually  settled  in  Salisbury  v.  Mar- 
shall,^ where  the  agreement  under  which  the  defendant  held, 
stated  that  he  agreed  to  become  tenant  by  occupying;  and  it 
was  there  decided  that  it  would  be  a  sufficient  answer  to  a  claim 
for  the  rent,  in  an  action  for  use  and  occupation,  to  show  that 
the  house  was  not  in  such  a  reasonable  and  decent  state  of  re- 
pair, as  to  be  fit  for  comfortable  occupation. 

We  see  no  reason  why  this  sound  exposition  of  the  law 
should  be  confined  to  premises  rented  for  occupation,  nor 
indeed  do  we  understand  that  such  is  its  limit  The  principle 
would  seem  to  be  one  founded  upon  the  intention  of  the  parties; 
and  it  might  be  stated  more  broadly,  that  there  is  always  an 
implied  condition  that  the  premises  let  are  fit  for  the  objects  and 
purposes  for  which  they  are  taken,  known  as  well  to  the  land- 
lord as  to  the  tenant  Not  that  an  erroneous  judgment  on  the 
part  of  the  tenant  as  to  the  suitableness  of  the  premises  for  his 


■  1  Carr  6l  Marth  479  (41  Eng.  Qom.  Law  Rep.  263). 
"  8  Cowen  737.    Sec  ante  p.  286,  note. 
*  4  Carr  &  Payne  65  C^S  ^ng-  Com.  Law  Rep.  275). 
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business,  nor  the  unprofitableness  of  his  bargain,  should  meet 
with  such  an  excuse;  but  in  cases  where  there  is  plainly  an  en- 
tire failure  of  consideration,  the  same  reasons  which  support  the 
decisions  in  contracts  for  occupation,  would  properly  govern 
tenancies  for  other  purposes.  This  opinion  presupposes  a  want 
of  good  faith  in  the  landlord,  though  not  necessarily  so,  for  he 
m^y  let  his  property  without  knowing  its  inherent  defects,  be- 
cause actual  use  of  it  may  only  render  them  evident,  as  was  the 
case  in  Smith  v.  Marrable. 

'  We  think  no  one  will  contend  that  the  landlord  shogM,  either 
by  concealment  or  misrepresentation,  take  advantage  of  the  con- 
fidence reposed  in  him  by  his  tenant.  The  landlord  ought  to 
be  held  to  the  best  of  faith  in  letting  his  premises.  The  case  of 
Heam  v.  Tomlin*  is  in  principle  consonant  with  this  view.  The 
defendant  had  agreed  to  purchase  a  wharf  from  the  plaintiff, 
under  a  representation  made  by  the  latter,  that  he  had  a  term 
in  it  for  thirteen  years.  The  defendant  took  possession  of  the 
wharf,  made  improvements  upon  it,  and  held  it  for  some  time, 
when,  discovering  that  the  plaintiff's  term  was  for  less  than  thir- 
^teen  years,  he  quitted  the  premises.  The  plaintiff  brought  his 
action  for  use  and  occupation,  and  it  was  held  that  he  could  ilot 
recover.  The  decision  in  this  case  was  ardently  influenced  by 
considerations  such  as  we  have  been  noticing  (although  they 
were  not  essential  to  the  defence),  for  lord  Kenyon,  looking  to 
the  facts,  observes:  <<To  maintain  an  action  for  use  and  occu- 
pation, it  must  appear  that  the  occupation  has  been  beneficial 
to  the  tenant"'  We  cannot  dwell  longer  upon  this  part  of  the 
subject,  though  much  more  might  be  said. 

2.  Where  the  cause  for  which  the  tenant  quits,  first  arises 
after  the  tenancy  has  commenced. 

We  may  observe  here  that  the  decisions  show  that  such  a 
quitting  by  the  tenant  is  justified,  by  reason  of  improper  con- 
duct on  the  part  of  the  landlord,  or  his  neglect  implied  from  the 
existence  of  the  cause  which  compels  the  tenant  to  remove. 
This  we  take  to  be  the  explanation  which  the  law  gives  to  its 
rules  upon  this  subject    And  it  is  one  which  applies  in  other 

*  Peake*8  Cases  192. 

•  See  4  DaU.  135;  4  Cranch  S99;  1  Yeatet  176;  4  Biim.  369;  Com.  Di|r.  tit 
Rent,  C.  4;  lb.  Ut  Suspension,  D.;  Gilbert  on  Rent  179;  GUbert  U  E?.  S73,  383; 
4  Bac.  369,  Ut  Rent,  letter  M.;  1  Rawle  441-49. 
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matters  between  landlord  and  tenant,  as  for  instance  a  covenant 
by  the  tenant  to  repair,  is  held  not  to  be  broken  if  the  premises 
are  destroyed  by  fire  faintly  traceable  to  the  fault  of  the  landlord. 
Thus  in  1  Rolle  Abridgment,  p.  454,  it  is  said:  <<If  the  lessee 
for  years  of  a  house,  covenant  to  repair  it  and  leave  it  in  as 
good  plight  as  he  found  it,  and  afterwards  certain  sparks  of  fire 
come  from  a  chimney  in  the  house  of  the  lessor  not  very  distant, 
by  which  the  house  of  the  lessee  is  burned,  that  shall  excuse  the 
performance  of  the  covenant,  and  the  lessee  is  not  bound  to  re- 
build, because  it  came  of  the  act  of  the  lessor  himself 

In  conformity  with  this  doctrine,  the  tenant  has  been  held 
discharged  from  the  payment  of  rent,  where  he  is  greatly  dis- 
turbed and  incommoded  or  injured  by  the  landlord,  or  where 
the  premises  become  unfit  for  occupation  by  reason  of  an  intol- 
erable nuisance  occurring  in  the  course  of  the  tenancy,-  or  use* 
less  for  want  of  repairs.  For  all  these  things  put  an  end  to  the 
tenant's  beneficial  enjoyment.  To  make  this  appear,  it  will 
only  be  necessary  to  refer  to  the  reports. 

Edwards  v.  Hetherington^  was  a  case  where  the  landlord, 
with  the  consent  of  the  tenant,  who  rented  yearly,  entered  to 
do  repairs,  and  occasioned  so  much  noise  and  inconvenience^ 
that  the  tenant  could  neither  prevail  on  his  lodgers  to  stop,  nor 
could  he  himself  ccurry  on  his  business,  and  in  consequence 
quitted  without  giving  any  notice.  It  was  held  that  he  was  not 
liable  for  the  rent,  although  a  fresh  quarter  had  commenced. 

In  Collins  v.  Barrow,*  it  was  decided  that  a  tenant  of  a  house 
who  Is  bound  by  agreement  to  keep  it  in  tenantable  repair,  may 
quit  without  notice  in  the  course  of  the  term,  if  the  premises 
become  unwholesome  for  want  of  sufficient  drainage,  if  they 
cannot  be  kept  dry  without  extravagant  and  unreasonable  la- 
bour and  expense  on  his  part 

So  in  Cowie  v.  Goodwin,'  a  party  actually  occupied  premises^ 
which  had  been  let  to  him  under  a  written  agreement:  in  the 
course  of  the  tenancy,  a  nuisance  occurred  which  put  an  end  to 
the  comfortable  occupation  of  the  premises;  this  nuisance  was 
not  remedied  by  the  landlord,  and  the  tenant  quitted  as  soon  as 


'  7  Dowl  &,  Ryl.  117  (16  Eng,  Com.  Law  Rep.  371);  S.  C  1  Ryan  &,  Moody 
96S  (21  Eog.  Com.  Law  435). 

«  1  Moody  &  Robinaon  H9.       •  9 Can  dt  Payne  378  (38  £ii|f.Coni.Law  189). 
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he  could  obtain  other  premises.  The  court  held  that  he  was 
not  liable  for  the  rent  for  the  period  between  the  time  of  the 
occurrence  of  the  nuisance  end  that  at  which  he  quitted  the 
premises. 

There  can  be  no.  apportionment  of  rent  in  respect  to  time; 
and  this  is  the  reason  why,  in  the  cases  we  have  given,  and  in 
many  others  where  the  tenant  quits  in  the  course  of  a  current 
quarter  or  year,  under  particular  circumstances,  the  Jandlord 
cannot  recover  rent  The  principle,  although  a  general  one, 
comes  up  in  a  variety  of  ways,  sometimes  with  qualifications 
attached  to  it;  and  a  reference  in  conclusion  to  its  application  in 
reported  cases,  may  not  prove  unserviceable  See  Smith  v. 
Raleigh,  3  Camp.  513;  Hall  v.  Burgess,  5  Barn.  &  Cress.  332 
(11  Eng.  Com.  Law  Rep.  246);  Tomlinson  v.  Day,  2  Brod.  & 
Bing.  679  (6  Eng.  Com.  Law  315);  Trimman  v.  Legg,  8  Bam. 
&  Cress.  334  (15  Eng.  Com.  Law  229)]  1  Yeates  176;  1  Rawle^ 
435.  See  also  Woodfall's  Land.  &  Tent  325;  Pope  v.  Briggs, 
9  Bam.  &  Cress.  245  (17  Eng.  Com.  Law  Rep.);  Whitehead  v. 
CUfford,  5  Taunt  518  (1  Eng.  Com.  Law  173). 


DIVORCES  BY  ACT  OF  THE  LEGISLATURE. 

The  governor  of  Pennsylvania,  during  the'psist  month,  has  had 
occasion  to  communicate  to  the  General  Assembly  in  an  oflSLcial 
manner,  his  views  upon  the  subject  of  divorces  from  the  bond 
of  matrimony  by  acts  of  the  legislature.  The  document  to 
which  we  refer,  and  from  which  we  intend  to  extract  some  pas- 
sages, we  take  pleasure  in  saying,  is  one  embodying  an  enlarged 
view  of  the  laws  and  constitution  of  the  state,  relating  to  the 
subject  under  consideration;  and  its  merit  in  respect  to  the  mo- 
ral obligations  imposed  by  the  marriage  contract,  is  not  less 
conspicuous  and  deserving  of  approbation. 

We  can  imagine  no  greater  perversion  of  the  legitimate  pur- 
poses of  legislation,  than  frequent  special  enactments  for  private 
and  individual  purposes.  Nor  do  we  know  of  a  field  in  which 
it  is  less  excusable  or  more  pernicious,  than  in  that  of  granting 
divorces  from  the  matrimonial  union.  Long  practice  has  shown, 
tl)at  the  laws  now  in  force  are  sufficient  to  meet  the  peculiar 
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sufferings  which  either  the  husband  or  wife  may  sustain,  en- 
titling them  to  a  disunion.  To  increase  the  causes  for  divorce, 
would  only  be  multiplying  the  many  instances  we  now  have 
of  complaints  originated  and  encouraged,  for  the  mere  purpose 
of  dissolving  a  connexion,  rendered  unhappy  or  disagreeable 
only  from  the  ordinary  misunderstandings  incident  to  our  infirm 
nature,  and  which  it  is  the  duty  of  both  parties  to  overcome  by 
kindness,  forbearance,  and  love.  To  treat  with  levity  so  solemn 
a  connexion,  is  not  only  to  sap  the  foundation  of  public  morals 
and  encourage  crune,  but  to  unhinge  society  itself.  Though  the 
law  does  treat  the  marriage  contract  as  one  of  a  civil  nature,  we 
should  guard  against  the  insidious  opinion,  that  infractions  upon 
it  are  to  be  compensated  and  redressed,  as  .in  the  usual  course 
of  remedial  justice. 

Not  less  to  the  causes  than  to  the  manner  of  legislative 
divorces,  do  we  point  our  reprobation.  The  precautions  that 
are  adopted  to  prevent  deception,  it  is  concede^,  do  not  reach 
the  end  in  view;  and  experience  attests,  that  they  are  at  all 
times,  and  in  any  form,  necessarily  defective.  * 

The  case  which  called  for  the  governor's  veto,  furnishes  us 
with  an  illustration  of  the  truth  of  our  remark;  for  we  cannot 
suppose  that  the  legislature,  in  opposition  to  the  requirements  of 
the  law  (as  well  as  the  justice  of  the  case)  in  respect  to  residence, 
when  a  divorce  is  sought  in  the  courts  of  common  pleas,  and 
contrary  to  all  former  practice,  would  annul  the  marriage  con- 
tract between  the  inhabitants  of  another  state,  coming  to  Penn- 
sylvania, to  accomplish  purposes  which  the  laws  of  their  own 
state  forbid.  The  governor,  besides  avowing  his  repugnance 
generally,  to  signing  bills  of  the  description  such  as  was  pre- 
sented to  him  for  his  approval,  says,  that  since  the  bill  was  delir 
vered  to  him,  he  had  received  information  entitled  to  full  credit^ 
that  neither  of  the  parties  whom  the  bill  was  intended  to  divorce, 
was  ever  a  resident  of  Pennsylvania.  "  It  is  probable,  he  further 
observes,  that  Ae  husband  may  have  sojourned  a  brief  period 
in  this  state,  but  he  is  now  in  Ohio,  and  the  wife  in  the  State  of 
New  York." 

His  excellency  treats  this  subject  fully,  in  both  of  the  respects 
in  which  we  have  glanced  at  it,  namely,  the  causes  and  the 
manner  of  divorces  by  acts  of  the  legislature;  and  as  we  think 
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his  views  are  entitled  to  much  atteation,  we  give  a  portion  of 
them  to  our  readers. 

<<  Marriage/'  says  his  excddency,  ^  is  treated  by  our  laws  as 
a  civil  contract)  and  they  permit  its  dissolution  only  in  a  few 
specified  and  extreme  cases.  This  wise  provision  is  based  upon 
the  rule  which  society  has  found  it  necessary  to  adopt,  from 
its  efiects  upon  the  happiness  of  married  life,  that  the  marriage 
contract  should  not  be  lightly  severed,  and  man  and  wife  ab- 
solved from  its  obligations.  Independent  of  the  sanctity  of  the 
contract,  which,  among  a  portion  of  our  community,  is  consi- 
dered as  a  religious  sacrament,  and  among  a  large  majority 
as  being  a  religious,  as  well  as  a  civil  contract,  experience  has 
proved  that  the  best  interests  of  society  require  that  it  should 
not  be  sundered  for  trivial  causes. 

<<  The  marriage  contract  should  be  considered  by  lawgivers  as 
indissoluble,  except  in  extreme  cases,  from  motives  of  general 
utility,  during  the  lifetime  of  the  parties.  This  course,  as  has 
been  well  t)bserved,  Uends  to  preserve  peace  and  concord 
between  married  persons,  by  perpetuating  their  common  inte- 
rest, and  by  inducing  a  necessity  of  mutual  compliance.'  Those 
extreme  cases  are  all  provided  for  in  our  general  law  upon  the 
subject,  which  permits  citizens  of  the  commonwealth  to  be 
divorced  who  have  resided  therein  for  one  year,  before  the  time 
of  filing  their  petitions  or  libels,  in  all  cases  where  the  party 
complained  of  has  committed  adultery — ^has  been  previously 
married — ^is  naturally  impotent,  or  incapable  of  procreation  at 
the  time  of  entering  into  the  contract,  has  wilfully  and  malicious- 
ly deserted  the  habitation  of  the  other,  and  persisted  in  such 
desertion  without  reasonable  cause  for  two  years,  or  where  a 
husband  has  by  cruel  and  barbarous  treatment  endangered  his 
wife's  life,  or  offered  such  indignities  to  her  person,  as  to  render 
her  condition  intolerable  and  life  burdensome,  and  thereby 
forced  her  to  leave  him. 

<<  The  preamble  to  our  divorce  law  recognises  the  sacredness 
of  the  marriage  contract,  and  admits  that  the  best  interests  of 
the  human  family  require  it  should  continue  during  the  joint 
lives  of  the  parties,  and  only  recognises  the  right  of  granting 
reUef  by  dissolving  it,  where  one  of  the  parties  is  brought  within 
the  exceptions  stated.  Neither  the  precepts  of  religion,  the  rules 
of  morality,  nor  the  well-being  of  society,  authorize  the  exten- 
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sion  of  this  rale  to  cases  of  <mere  dislike,  to  opposition  of 
humors  and  inclinations,  to  contrariety  of  taste  and  temper,  to 
complaints  of  coldness,  neglect,  severity,  peevishness  or  jealousy/ 

« The  effect  of  making  the  matrimonial  union  (](eterminable 
only  by  death,  is  beneficial  to  the  parties  in  general.  It  not 
unfrequently  happens  that  different  and  dissonant  tastes,  habits 
and  tempers  are  found  united  by  marriage.  In  suctf  a  case, 
the  consideration  that  they  have  taken  each  other  <  for  better  or 
for  worse,'  will  operate  a  powerful  influence  to  induce  them  to 
abstain  from  what  gives  offence,  and  to  practise  what  will  give 
pleasure  to  each  other.  Where  affection  subsists  and  the  par- 
ties are  possessed  of  an  ordinary  portion  of  common  sense,  this 
follows  of  course,  and  the  change  takes  place,  if  not  impercep- 
tibly, at  least  insensibly.  Where  the  affection,  which  ought 
always  to  be  inseparable  from  the  marriage  state,  does  not 
exist,  the  consideration  that  the  engagement  is  indissoluble,  will 
in  general  produce  this  determination,  that  each  party  will  make 
the  best  of  the  bargain  they  have  made;  and  as  they  can  only 
increase  each  other's  misery  by  continuing  to  differ,  it  will  be 
the  most  comfortable  for  them  to  promote  each  other's,  and 
consequently  their  respective,  happiness,  in  promoting  each 
other's  pleasure.  Thus,  that  which  arises  from  considerations 
of  necessity,  becomes  habitual  and  mutual;  and  if  there  be  less 
enjoyment  of  actual  happiness  in  such  cases,  than  where  mutual 
affection  subsists,  still  there  is  at  least  that  negative  enjoyment, 
arising  from  the  absence  of  differences,  which  renders  the  state 
of  the  married  pair,  at  least  that  of  quietude  and  repose,  if  not 
of  positive  happiness. 

<<On  the  other  hand,  could  the  marriage  contract  be  easily  dis- 
solved, and  the  parties  absolved  from  it  with  little  difficulty, 
there  would  be  a  constant  incentive  to  provocations  and  quar- 
rels, where  affection  may  have  cooled,  or  the  marriage  originally 
have  been  contracted  from  motives  of  mere  interest  or  conve- 
nience. In  cases  where  mutual  affection  subsists,  or  the  arising 
of  those  little  bickerings  and  quarrels,  to  which  the  infirmity  of 
human  temper  in  most  instances  will  sometimes  give  rise,  false 
pride  may  ultimately  impair  the  happiness  of  both  parties,  and 
lead  to  a  formal  separation  and  divorce,  and  thus  consign  them 
to  lives  of  misery  and  discontent;  whereas  they  would  have 
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yielded  to  each  other  had  they  known  that  necessity  as  well  as 
affection  required  them  so  to  do. 

^  There  is  however,  one  safeguard  on  this  subject  All  history 
teaches  us  that  the  standard  of  morals  is  the  most  pure  and 
elevated,  and  consequently  the  happiness  of  the  people  best 
secured,  in  those  countries  where  divorces  canngt  be  obtained, 
except  in  cases  of  actual  necessity,  on  the  highest  grounds,  and 
with  great  difficulty,  even  after  strict  scrutiny  into  the  necessary 
facts  to  entitle  the  party  thereto.  In  relation  to  divorces  granted 
by  courts,  for  the  reasons  set  forth  in  our  act  of  1815,  it  is  pro- 
vided by  that  act  that  <no  person  shall  be  entitled  to  a  divorce 
from  the  bonds  of  matrimony  by  virtue  of  this  act,  who  is  not  a 
citizen  of  the  state,  and  who  shall  not  have  resided  therein  at 
least  one  whole  year  previous  to  the  filing  his  or  her  petition.' 
Under  this  act  our  courts  have  decided  two  principles.  1;  That 
where  the  marriage  contract  has  been  entered  into  in  this  com- 
monwealth, by  persons  bom  and  brought  up  therein,  and  the 
parties  subsequently  removed  into  another  state  to  reside  per- 
manently, and  while  so  residing  therein  the  husband  maliciously 
and  wilfully  deserted  his  wife,  and  persisted  in  such  desertion 
for  two  years  and  upwards,  and  the  wife  then  returned  to  her 
friends  in  Pennsylvania,  where  she  had  resided  for  several 
years,  that  she  was  not  entitled  to  a  divorce  und^  the  laws  of 
Pennsylvania,  although  the  law  of  the  other  state,  like  our  own, 
might  authorize  a  divorce  on  the  ground  of  desertion.  The 
rule  being,  that  the  law  of  the  actual  domicil  at  the  time  and 
place  of  the  injury,  is  the  rule  in  cases  of  divorce  for  every 
thing  but  the  original  obligation  of  marriage. 

"The  courjts  would  seem  to  have  held,  «dly:  That  where  a 
marriage  had  been  contracted  in  another  state,  and  the  party 
complaining  had  removed  into  and  obtained  a  domicil  in  this 
state,  he  cannot,  even  after  having  obtained  such  domicil,  pro- 
cure a  divorce  for  desertion,  or  other  offences,  committed  by  the 
other  party  in  the  state  whence  he  removed,  such  party  never 
having  removed  into  this  state,  so  as  to  obtain  a  domicil  therein, 
whereby  alone  the  courts  could  have  jurisdiction  of  the  matter. 

"  The  right  of  the  legislature  to  grant  divorces  has  been  limited 
by  the  new  constitution  of  the  conunonwealth,  article  1,  section 
11,  as  follows:  <The  legislature  shall  not  have  power  to  enact 
laws  annulling  the  contract  of  marriage  in  any  case  where,  by 


a6^.joiupQ9Mt4tu's  wm.  1197 

\9kVry  Ae  cpiucts  of  this  Mimiioiiweailk  9^  icur  may  l^ieafier  be 
empowered  to  decree  a  divorce/  This  provision  does  certainly 
coAfer  on  the  legislature  the  power  of  dissolving  the  maoriage 
coBtraotj  in  oases  to  which  the  general  epactmeat  of  our  law 
does  not  reach.  But  it  carries  with  it  a  very  dear  admonition. 
I  think,  that  the  power  should  not  be  exercised,  e^coept  on 
ejctraordinary  occasions,  and  under  peculiar  circmnstances;  and 
it  may  be  a  subject  worthy  of  inquiry,  whether  the  facts  on 
which  the  enactment  is  predicated  ought  not' to  be  contained  in  the 
bill,  to  show  that  the  power  has  been  constitutionally  exercised. 
<' A  bill  is  passed  in  the  usual  form,  stating  no  causes  what- 
ever, but  simply  disserving  the  marriage  contract  between  the 
parties.  What  evidence  has  the  executive,  when  it  is  presented  to 
him  for  his  approbation,  that  the  case  does  not  come  within  die 
constitutional  prohibition?  Or  suppose  he  sanctions  it,  and  it 
becomes  formally  a  law,  what  is  there  then  to  show  that  it  is  a 
constitutional  exercise  of  power,  except  the  presumption  that 
may  arise,  that  all  things  are  rightly  done?  But  the  legislature 
can  no  more  legally  exercise  the  power  of  dissolving  a  marriage 
contract,  where  the  marriage  was  contracted  and  the  domicil  of 
the  parties  was  out  of  this  commonwealth,  than  our  courts  can, 
and  the  enactment  would  in  such  cases  be  void  for  want  of 
legislative  jurisdiction  over  the  parties  and  the  subject  matter. 
Were  a  different  construction,  however,  to  prevail,  I  think  the 
policy  a  bad  one  to  grant  divorces  to  citizens  of  other  states, 
even  while  temporarily  sojourning  among  us:  and  would  tend 
to  load  down  our  legislators,  who  have  enough  to  do  in  their 
legitimate  business,  with  matters  not  properly  the  subject  of  their 
consideration.    For  these  reasons  I  cannot  approve  the  bilL'' 
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Ukst  the  soggeallon  of  several  subscribers^  we  give  place  to  the 
following  extracts  from  this  document.  The  whole  instrument 
ia  eminently  characteristic  of  its  author*  The:  strong  interest 
whieh  he  felt  in  the  various  institutions  with  which  he  was  con-> 
nected,  is  evinced  by  the  advice  and  suggestions  containad  in 
our  extracts,  of  which  that  in  relation  to  a  Law  Prpfe«|orai^Pi 
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is  worthy  the  serious  consideration  of  the  profession  in  Penn« 
sylyania. 

After  various  legacies  of  books  and  money  to  the  Athenssum, 
the  Philosophical  and  Historical  societies^  the  Law  Academy 
and  Law  Association,  and  the  disposal  of  his  residuary  estaje  to 
relatives,  he  says: 

«  Having  thus  disposed  of  my  worldly  property,  I  take  the 
liberty  to  recommend  to  my  brethren  of  the  bar,  The  Law 
Academy  of  Philadelphiay  that  they  may  take  it  under  their 
special  protection,  so  as  to  make  it  as  useful  as  possible  to  the 
progress  of  our  noble  science. 

«A  Law  professorship  has  long  been  wanted  in  this  city; 
several  of  the  states  have  the  advantage  of  us  in  this  respect 
I  recommend  this  important  subject  to  the  friends  of  the  legal 
science,  and  who  are  desirous  of  making  it  redound  more  and 
more  to  the  honour  of  Pennsylvania. 

"The  Historical  Society  of  Pennsylvania  is  in  danger  of 
perishing  for  want  of  support.  While  almost  every  other  state 
has  an  historical  society,  shall  it  be  said  that  Pennsylvania 
wants  one!  Under  the  auspices  of  its  illustrious  founder,  Wil- 
liam Rawle,  it  has  produced  interesting  and  valuable  memoirs. 
.The  honour  of  the  state  requires  that  the  work  should  be  con- 
tinued. I  recommend  to  them  to  increase  the- number  of  their 
members  and  perhaps  to  raise  the  annual  subscribers  to  five 
dollars.  I  would  also  recommend  to  them  to  apply  for  aid  to 
the  legislature.  None  would  be  better  able  than  a  committee 
from  their  body  to  continue  the  publication  of  our  ancient. re- 
cords, so  honourably  begun  and  which  appears  to  be  suspended. 
Science  and  literature  are  the  gtory  of  a  state:  canals  and  rail- 
roads are  perishable.  The  noble  aqueducts  and  temples  and 
roads  of  the  Greeks  and  Romans  have  perished,  but  their  lite- 
rary fame  will  last  forever.  If  England  were  sunk  into  the 
ocean,  her  fame  woud  be  perpetuated  by  the  works  of  their  ad- 
'  mirable  historians,  philosophers  and  poets.  Let  those  whose 
minds  are  impressed  with  these  feelings,  exert  themselves  and  act 

^I  hope  the  annual  celebration  of  the  landing  of  the  great 
William  Penn  may  not  be  discontinued,  and  that  die  society 
will  revive  imder  better  auspices  than  have  for  sometime  at«- 
fended  it  Might  it  not  be  remodelled  and  united  to  the  Histo- 
ricail  Society? 
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.   ^The  Amerioan  Philosophical  Society  have  only  to  puimie 
their  present  honourable  course. 

<<  The  aboye  objects  being  near  my  heart,  I  have  ventured  to 
give  yent  to  my  feelings  upon  them:  perhaps  it  is  out  of  place, 
but  my  heart  is  full  and  I  could  not  help  ic^' 
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IN    THE    DISTRICT    COURT   FOR  THE    CITY    AND 
COUNTY   OF   PHILAPELPHIA. 

[April  dOth,  1844. 

WEST  £T  AL.  V.  THE  FRAVKLIir  FIRE  INSURANCE  COMPANY. 
1.  A  claim  on  a  fire  insurance  company  for  damages  arising  from  a  loss  of  property 
bj  fire,  although  not  adjusted,  is  the  subject  of  a  foreign  attachment 

The  facts  of  this  case  are  stated  in  the  opinion  of  the  court, 
which  was  delivered  by  Stroud  J.  as  follows : 

The  plaintiffs  on  7th  of  March,  1843,  issued  a  writ  of  foreign 
attachment  against  H.  Diffenderfer  &  Co.  of  Baltimore,  and 
summoned  the  Franklin  Fire  Insurance  Company  as  garnishee. 
Judgment  in  the  attachment  was  duly  obtained  by  the  plainti£b, 
who  afterwards  sued  out  a  scire  facias  to  the  garnishee.  An- 
swers by  the  garnishee  to  interrogatories  propounded  by  the 
plaintiff,  exhibit  the  following  facts. 

.  A  policy  of  insurance  was  executed  on  the  6th  of  March,  1 84 1 , 
by  the  Franklin  Fire  Insurance  Company,  coveriqg  goods  be* 
longing  to  Diffenderfer  &  Co.  for  one  year;  and  before  the  expi^ 
ration  of  that  time  it  was  renewed  for  a  second  year,  within 
which  a  fire  occurred  by  which  the  goods  insured  were  des- 
troyed. On  the  1 1th  of  April,  1843,  the  fire  insurance  company 
received  a  notice  in  writing  that  Diffenderfer  &  Co.  had  on  that 
day  made  an  assignment  of  their  claim  under  the  policy,  to  R. 
Carter  &  Sons,  and  on  the  5th  of  September,  1843,  R.  Carter  & 
Sons  brought  to  the  office  of  the  company  the  policy  of  insurance 
having  thereon  the  following  endorsement:  <<  For  vahie  received, 
we  hereby  assign  to  R.  Carter  &  Sons,  all  our  right,  claim  and 
interest  in  and  to  the  within  policy  of  insurance,  and  all  and 
every  sum  or  sums  of  money  which  may  or  might  be  collecte^i 
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recorerdd  or  iMeived  tinder  the  same.  April  11, 1643.  H.  Zkif- 
fenderfer  &  Co.''  On  the  same  5th  of  September,  the  loss  bf 
fire  was  adjusted  and  the  damages  fixed  at  $  7393  34,  all  of 
which  excepting  9 1000,  was  paid  by  the  company  to  R.  Carter 
&  Sons.    The  9 1000  still  remain  with -the  garnishee. 

On  this  state  of  facts,  the  question  is  whether  the  claim  of  H. 
Diffenderfer  &  Co.  on  the  insurance  company,  which  had  not 
been  adjusted  when  the  attachment  was  laid,  is  the  subject  of 
foreign  attachment. 

By  the  44th  section  of  the  act  relating  to  the  commencement 
of  actions,  passed  June  13, 1836  (Purd.  Dig.  49,  6th  ed.),  a  writ 
of  attachment  is  authorized  to  be  issued  against  the  real  or  per' 
sonal  estate  of  any  person  not  residing  within  this  common- 
wealth, &c. 

The  claim  for  indemnity  under  the  policy  of  insurance,  is  a 
chose  in  action,  and  as  such  is  unquestionably  a  species  of  pro- 
perty— ^is  personal  estate.  Unless,  therefore,  these  words  per 
sonal  estate^-^^re  qualified  by  other  parts  of  the  act  of  Assembly, 
it  is  not  easy  to  see  why  the  subject  of  the  present  attachment, 
can  be  regarded  as  beyond  the  reach  of  this  process. 

The  language  of  the  43d  section  in  prescribing  the  form  of  the 
writ,  taken  in  connexion  with  the  summons  and  capias  clauses 
to  garnishees,  and  the  directions  to  the  sheriff  as  to  the  mode  <^ 
executing  the  process,  has  been  referred  to  as  importing  sueh  a 
qualification.  The  writ  commands  the  sheriff  to  attach  the 
defendant,  <<  by  all  and  singular  his  goods  and  chattels,  lands 
and  tenements,  in  whose  hands  or  possession  soever  the  same 
may  be."  And  by  the  45th  section,  it  is  directed  that  in  erery 
writ  of  attachment  as  aforesaid,  shall  be  contained  a  clause 
commanding  the  officer  to  summon  all  persons  in  whose  hands 
or  possession  the  said  goods  and  chattels  or  any  of  them,  may 
be  attached;"  and  the  capias  clause  against  the  garnishee  re- 
quires an  oath  or  affirmation  to  be  previously  filed  with  the 
record,  that  such  person  hath  goods,  chattels  or  effects  in  his 
possession  or  care,  or  that  he  is  indebted  to  the  dtfendant  in  a 
sum  of  money  due  or  to  become  dueJ*  The  directions  in  re^ ' 
pect  to  the  mode  of  executing  the  attachment,  in  the  48tb  sec- 
tion, are,  ^  the  officer  to  whom  such  writ  shall  be  directed,  shall 
go  to  the  person  in  whose  hands  or  possession  ttie  defendant^ 
goods  or  effects  are  supposed  to  be,  and  then  and  there  decbure, 
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&c.,  that  he  attaches  the  said  goods  or  effects.^'  There  are  nu- 
merous other  sections  in  the  act,  in  which  the  subject  of  the 
attachment  process  is  spoken  of,  and  in  these^  the  words  are  also 
estate,  goods,  chattels,  effects.  See  §§  54, 55, 57, 58, 59,  60, 61, 
64,  70,  72,  73,  74,  and  75. 

"The  word  effects,'^  it  is  said  by  lord  EUenborough  in  An-  ^ 
drews  v.  Laiachbury,  11  East  296,  <<in  its  natural  sense,  more 
peculiarly  imports  moveable  personal  property."  And  this  is 
no  doubt  correct;  yet  it  is  not  unfrequently  employed  with 
greater  comprehensiveness,  to  express  personal  estate  generally. 
And  in  the  construction  of  the  bankrupt  blcXs,  goods  and  chattels 
bsBLve  been  held  "  to  comprehend  all  kinds  of  personal  property, 
whether  in  possession  or  action  only/^  per  lord  Hardwicke  in 
Ryall  V.  Rolle,  1  Atkyns  182;  and  in  Ford  and  Sheldon's  case, 
12  Ca.  2,  it  is  laid  down  that  personal  actions  are  as  well  in- 
cluded in  the  word  goods  in  an  act  of  parliament,  as  goods  in 
possession.^^ 

In  most  of  the  instances  above  cited,  in  which  these  words, 
goods,  chattels,  effects,  estate,  are  found  in  the  act  of  Assembly, 
they  are  spoken  of  as  being  in  the  hands  or  possession  of  the 
garnishee — ^language  more  properly  expressive  of  moveable  or 
tangible  things.  And  as  it  must  be  extremely  inconvenient  to 
ascertain  by  a  trial  what  the  value  of  the  claim  under  a  policy 
of  insurance  against  fire  is,  and  there  is  great  reason  to  fear  that 
as  the  assured  is  not  a  party  on  the  record,  his  interest  may  be 
overlooked,  it  is  impossible  not  to  sea  that  to  extend  the  act  of 
Assembly  to  such  a  subject,  is  of  very  doubtful  expediency. 
And  besides  under  the  custom  of  London  it  has  been  decided 
that  damages,  the  proper  subject  of  an  cation  qf  covenant,  can** 
not  be  attached,  2  Shower  373. 

Still,  on  the  other  hand,  it  is  clear  that  a  debt  may  be  attached, 
both  by  the  custom  of  London  and  under  our  attachment  law. 
And  unless  admitted  by  the  garnishee,  the  ascertainment  of 
what  is  so  due,  must  be  effected  through  the  instrumentality  of 
a  jury,  and  to  that  issue,  also,  the  defendant  in  the  attachment 
is  not  directly  a  party.  And  moreover,  it  has  been  recently  de- 
cided by  oiur  supreme  court,  that  the  attachment  execution  pro- 
cess authorizedby  the  act  relating  to  executions, notwithstand- 
ing the  word  in  the  statute  is  debt,  was  designed  to  embrace  a 
state  <^  circumstances,  in  which  nothing  was  due  to  or  could  bq 
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Mconrered  at  all  by  the  original  debtor  defendant  fitmi  the  gaj^ 
nishee:  Stewart  v.  M'Minn,  5  W.  &  S.  100. 

Looking^  then,  at  the  broad  language  of  the  enacting  section 
of  the  attachment  act,  to  the  decisions  both  under  the  custom  of 
London  and  our  own  system,  in  respect  to  chores  in  fiction  tedi* 
nically  classed  as  debts,  and  to  the  recent  case  of  Stewart  v. 
M'Minn,  under  process  bearing  the  closest  analogy  io  foreign 
attachment,  the  plaintiff  appears  to  me  to  be  entitled  to  judg- 
ment, and  the  rule  must  be  made  absolute  .accordingly. 


MooRBHEAD  V.  HAR WOOD,  defendant ;  and  woodward,  garnishee. 
i«iKEBUR]ffBR  V.  HARWOOD,  defendant;  and  woodward,  Mar- 
seilles, and  DULLES,  garnishees. 

Rule  by  sramiiheee  to  thaw  eaiue  why  •ttaebtnent  of  execntioQ  and  proeeedinfi 
thereon,  ehdold  not  be  set  aeide,  beoauee  the  defendant  waa  not  aerred  with  pio- 


These  were  attachments  of  execution  under  the  act  of  1836, 

and  came  before  the  court  in  bank  on  a  rule  to  show  cause  why 

^  the  attachments  and  proceedings  thereon  should  not  be  set  aside. 

The  ground  of  the  rule  was,  that  the  attachments  had  not 
been  served  on  the  defendant  in  the  original  action.. 

The  return  of  the  sheriff  in  the  first  case  was  in  these  words: 
<< Attached  and  summoned  as  within  commanded.^' 

And  in  the  other  case:  <<Made  known  to  the  garnishees. 
Woodward,  Marseilles,  and  DuUes,  by  leaving  a  true  and  at- 
tested copy  at  their  dwelling-houses  with  adult  members  of  their 
families.'' 

An  appearance  bad  been  entered  in  each  case  for  the  garni- 
shees, but  none  for  the  original  defendant.  Interrogatories  and 
answers  had  been  filed  and  pleas  put  in,  and  the  cases  had  been 
upon  the  trial  list 

Fallony  for  garnishees,  contended  that  the  provisions  of  the 
act  of  13th  of  June,  1836,  §  36,  were  imperative,  and  that  the 
attachment  was  a  nullity  unless  the  original  defendant  was 
served.  He  cited  Purd.  Dig.  416,  and  Corbyn  v.  Bollman  {4  W. 
&  S.  342). 

Perkins  for  plaintiffs,  contended  that  the  provisions  in  the 
act  of  assembly  were  merely  directory  to  the  officer.  The  gar- 
nishees by  appearing,  by  answering  interrogatories,  and  by 
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pleftdiDg^  had  waived  all  irregularities  if  aiKjr  Ifaero  weiei  in  the 
sMTYiee  (^  the  attachments.  In  many  cases  the  original  defend- 
ant cannot  be  fomid ;  or  may  avoid  service  of  the  attachnmity  or 
may  have  removed  beyond  the  jurisdictions  of  the  court.  In 
all  these  cases,  if  actual  service  on  the  original  defendant  were 
required  to  give  validity  to  the  proceeding;  the  plaintiff  must 
loeehis  remedy  without  any  default  of  his  own. 
The  court  discharged  the  rules. 

IN  THE  SUPREME  COURT  (NISI  PRIUS). 

[Febrotry  34,  ISU. 
COirWAV  TO  USS  V.  ViaS  IKStrXANCS  co. 

.  This  wa&  a  motion  to  strike  off  an  appeal  from  an  award  of 
arbitrators.  The  affidavit  was  taken  and  recognizance  entered 
into  by  Carter  the  cestui  que  use. 

T.  L  Wharton  Esq.  for  the  rule  argued  that  the  act  of  as- 
sembly required  the  party^  his  agent  or  attorney,  to  make  the 
affidavit,  and  that  it  was  not  competent  for  Carter  to  do  so. 

William  Rawle  Esq.  contra. 

His  honour  judge  Eknnsdt,  decided  that  the  cestui  que  use 
was  oompetent  to  make  the  affidavit,  and  the  rule  was  dis^ 
charged. 


IN  THE  COURT  OP  QUARTER  SESSIONS  OF   PRI- 
LADELPHIA. 

[KpriX  a7»  1841 
COMMONWEALTH  SX  BSL.  V.  CBAR8. 

1.  Under  the  17Ui  section  of  the  act  of  Jane  10, 18S6,  the  defendant  in  m  aetioii 
of  aUuider,  where  the  judgment  waa  oyer  one  hundred  deUara^  ia  entitled  ta  a  dia* 
charge  from  cuatody  on  giving  hond,  although  he  has  not  undergone  the  eixty 
days  imprisonment  required  by  said  section.  But  he  will  not  be  diachafged  on 
the  final  hearing  until  thia  requisition  of  the  act  be  complied  with. 

A  judgment  had  been  obtained  against  the  relator  in  an  action 
on  the  case  for  slander  in  1840,  for  a  sum  above  one  hundred 
dollfirs. 

On  the  27th  of  April,  he  was  arrested  on  a  ca.  sa.  issued 
on  the  same.  He  offered  to  give  bond  to  take  the  benefit  of  the 
inscdrent  laws:  this  was  refused  by  the  prothonotary  on  the 
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ground  that  the  17tfi  section  of  the  act  of  June  10, 1836,  requiied 
an  imprisonment  of  sixty  days  previous  to  an  application  for  the 
benefit  of  the  insolvent  laws,  and  he  was  now  brought  before 
bis  honour  judge  Kino  upon  a  writ  of  habeas  corpus:  upon  the 
hearing  of  which  his  honour  decided  that,  under  the  provisions 
of  the  17th  section  of  the  act  of  lOth  June,  1836,  the  relator  was 
entitled  to  give  bond,  and  to  be  thereupon  discharged  from  cus- 
tody, but  that  before  he  could  be  finally  discharged,  he  would 
be  compelled  to  undergo  the  imprisonment  required  by  said 
section. 
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IN  THE  COURT  OF  QUARTER  SESSIONS  OF  DELA- 
WARE  COUNTY. 

DIRECTOBS  OF  THE  POOR  OF  THE  COUNTT  OF  DELAWARE  V.  ISAAC 

MERCER. 
1.  A  hutband  who  by  cruel  usage  compels  his  wife  to  withdraw  from  his  habita- 

Uoo,  is  liable  to  be  ordered  to  provide  for  ber  a  maintenaaoe,  under  the  aet  of 

13th  of  June,  1836,  on  the  application  of  the  directors  of  the  poor  of  the  coontf. 
3.  The  lapse  of  twenty  years  since  the  separation  of  the  parties,  daring  which  time 

the  wife  supported  herself,  is  no  bar  to  such  ah  application. 
3.  Nor  is  an  oSbr  by  the  husband  to  receive  and  maintain  the  wife  again,  unless 

the  court  be  convinced  it  is  made  in  good  faith,  and  from  the  ohaFMter  of  tibe 

husband,  likely  to  be  adhered  to. 

On  return  of  the  order  of  two  justices  of  the  peace  to  seize  the 
goods,  chattels,  and  personal  estate  of  Isaac  Mercer,  on  com- 
plaint of  the  said  directors,  that  he  had  separated  himself  from 
his  wife,  PhcBbe  M.  Mercer,  without  a  reasonajile  cause,  leav- 
ing her  a  charge  on  the  county  of  Delaware. 

Lewis  for  the  complainants. 

S.  Edwards  for  defendant 

The  opinion  of  the  court  was  delivered  by  Bell,  president, 
as  follows: 

From  the  proof  in  this  case  it  appears  that  the  respondent, 
Isaac  Mercer,  by  cruel  and  barbarous  treatment,  forced  his  wife 
Phoebe  to  withdraw  herself  from  his  house  and  protection  in  the 
year  1822;  that  the  husband  continued  to  keep  house  for  about 
one  year  after  that  time,  when  he  declined  housekeeping,  and 
has  had  no  settled  place  of  residence  since;  that  the  wife  has 
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flupported  henrtf  aad  uteie  of  her  ehOdN;^,  wlK>m  she  earned 
wkh  her  when  she  left  the  x^poadent,  until  the  present  pro- 
oepedmg  was  instituted,  but  from  iU  health  is  unable  to  do  ao 
k»ger. 

It  \m  objected  that  the  couart  ought  to  dnouss  this  complaint 
and  discharge  the  warrant  of  seizure,  because  the  case  presented 
by  the  eridence,  is  not  within  the  purview  of  the  act  of  the  13th 
Jtme,  1836,  inasmuch  as  the  hteband  did  not  separate  himself 
from  his  wife,  but  the  wife  withdrew  from  the  husband^  and, 
aitfaough  this  may  have  been  compelled  by  the  conduct  of  the 
respondent,  die  wife's  remedy  is  not  by  this  summary  proceecU 
ing,  but  ouj^t  to  be  by  petition  to  the  court  of  common  pleas, 
fer  a  divorce,  a  mtnsn  et  thoro,  and  alimony.  But  it  must  be 
recollected^  that  this  is  a  proceeding,  not  by  the  wife  but  by  the 
dixeetors  of  the  poor,  to  indemnify  the  county  for  the  support  of 
the^^me,  left  a  diarge  on  the  funds  of  the  public,  and  that  she 
eaimot  be,  compelled  to  apply  under  the  act  providing  for  alir 
mony.  The  remedy  existing  in  the  wife  does  not  operate  to 
bajr  the  remedy  of  the  directors,  and  in  die  absence  of  a  decree 
of  alimony,  they  axe  entitled  to  an  order  appropriating  such  por- 
tion of  the  husband's  property  as  is  necessary  to  provide  for  the 
wife,  if  the  former  has  separated  from  the  latter  without  reason- 
able cause.  Within  the  meaning  of  the  act,  this  separation  may 
be  effibcted  in  a  variety  of  ways.  The  most  obvious,  as  it  is  the 
most  usual,  is  where  the  husband  withdraws  himself  from  the 
habitation  of  his  family,  and  deserts  the  neighbourhood  of  their 
residence.  But  this  is  not  the  only  mode.  He  may  also  sepa^ 
rate  himself  by  an  exertion  of  brute  force  in  thrusting  his  wife 
forth  from  his  dwelUng,  and  refusing  to  receive  her  again  under 
has  protection.  A  case  like  this  would  be  so  clearly  within  the 
remedial  scope  of  the  statute,  as  not  to  admit  a  doubt,  and  yet 
there  is  no  chfference  in  principle  between  such  a  case  and  that 
where  the  husband  by  a  succession  of  injuries^  involvmg  the 
infliction  of  stripes,  menaces,  and  repeated  threats  of  violence^ 
renders  the  life  of  the  wife  burdensome  and  her  condition  intol^ 
erable,  and  so  compels  her  to  withdraw  from  her  coh jugid  duties 
In  all  these  cases,  the  result--«-a  separation*-^is  the  same;  and 
this  result  is  brought  about  by  the  misconduct  of  the  httsbMd 
He  is  the  actor,  and  of  him  it  may  be  said  with  liberal  tiut^ 
that  be  has  separated  himself  from  his  ifife.    Thai  thi»  view 
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was  entertained  ttndior  this  statute,  by  the  snpreme  court  of  lliis 
commonwealth,  is  shown  by  the  case  of  the  Overseers  of  the 
Poor  V.  Smith  (2  S.  &  R  363).  There,  the  complaint  was  that. 
Smith  had  by  cruel  and  barbarous  treatment  endangered  the  Itfs 
of  his  wife,  and  had  offered  such  indignities  as  to  render  her 
condition  intolerable  and  her  life  burdensome,  and  thereby 
forced  and  compelled  her  to  withdraw  herself  from  the  house 
and  family  of  her  husband.  The  sufficiency  of  the  allegation 
to  support  the  proceeding,  was  not  called  in  question,  and  the 
order  of  the  court  of  quarter  sessions  was  quashed,  only,  because 
it  refused  to  hear  eyidence  on  the  part  of  the  husband;  that  the 
separation  was  brought  about  by  the  fault  of  the  wife. 

The  case  at  bar,  then,  is  one  in  which  the  court  has  power,  to 
be  exercised  or  not,  as  in  its  discretion  it  shall  be  thought  the 
circumstances  demand.  The  only  reasons  which  can  be  urged 
against  granting  the  order  asked  for,  is  1st,  that  twenty  yean 
have  elapsed  since  the  separation  of  the  parties,  and  2d,  that  the 
husband,  on  one  occasion,  offered  again  to  receive  his  wife. 

As  to  the  first,  it  is  sufficient  to  answer  that  the  omission  of  a 
deserted  wife  to  call  on  her  husband  for  aid,  while  her  health 
and  strength  permits  ^personal  exertion  for  her  own  support, 
ought  not  to  and  cannot  in  reason  and  humanity,  release  the 
man  from  the  performance  of  a  duty  rendered  more  necessary 
and  imperative  by  the  foiling  energies  of  one  he  has  undertaken 
to  cherish  and  support  in  sickness  and  in  health. 

'  As  to  the  second  objection:  It  is  generally  true,  that  where  a 
husband,  after  a  separation,  offers  in  good  &ith  to  receive  his 
wife,  and  expresses  his  willingness  to  maintain  her  if  she  will 
come  home  and  do  her  duty,  the  court  will  not  by  this  summary 
mode,  devote  his  property  to  her  support  without  his  consent 
But  this  rests  in  the  discretion  of  the  court;  and  it  ought  to  be 
convinced  not  only  that  the  offer  is  made  in  sincerity,  but  that 
from  the  character  and  conduct  of  the  man,  there  is  a  reasonable 
probability  it  will  be  faithfully  adhered  to.  Under  certain  cir- 
cumstances, such  an  offer  would  be  a  mockery,  as  where  the 
husband  is  habitually  intemperate,  and  therefore  violent;  or 
without  being  the  subject  of  habits  of  intoxication,  is,  from  un- 
governable passions  or  <»ilculating  malignity,  dangerous.  To 
compel  a  wife  to  trust  herself  to  such  a  protection  as  this,  would, 
l»  wai  Justly  remarked  in  analogous  cases  (Kinsey  v.  Einsey, 
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Thompson  v.  Thompsori,  1  Yeates  75)  <<b6  fmiA  in  the  highest  • 
degree  to  unfortunate  married  women.'^ 

From  the  character  of  this  defendant,  and  his  conduct  before 
aad  since,  we  are  satisjSed  his  wife  could  not  with  safety,  have 
acceded  to  his  request  for  her  return,  made'  about  a  year  after 
the  separation;  and  we  see  nothing  else  in  the  case  which  ought 
to  prevent  the  action  of  the  court 

It  was,  therefore,  ordered  that  a  certain  annual  sum  should 
be  charged  on  the  estate  of  the  husband,  for  the  maintenance  of 
the  wife. 
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IN  THE  COMMON  PLEAS  OF  CHESTER  COUNTY. 

QUAY  V.  KXTOKKfiR. 

1.  Though  the  affidavit  made  and  bonds  executed  by  the  plaintiBE^  nnder  the  provi- 
sions of  the  27th  section  of  ttie  act  of  July  12th,  1842,  to  found  an  attachment 
be  defective,  the  defendant  waives  the  irregularity  by  appearing  and  confesshig 
a  jodgment 

Od  the  rettiTn  of  the  proceedings  had  before  the  Justice,  it 
appeared  the  suit  was  commenced  by  attachment  issued  under 
the  27th  section  of  the  act  of  July,  1842^  abolishing  imprison* 
ment  for  debt,  &c.  To  found  this  attachment,  the  plaintiff  made 
affidavit  before  the  justice  that  the  defendant  *^  is  about  to  re* 
move  from  the  county  aforesaid  his  property,  with  intent  to 
defraud  his  creditors,  or  has  assigned,  disposed  of,  or  secreted, 
or  is  about  to  assign,  dispose  of,  or  secrete  any  or  some  of  his 
property  with  the  like  fraudulent  intent,  and  that  he  believes 
the  said  K.  is  about  to  remove  out  of  the  said  county  of  Chester^ 
and  that  he  the  said  Q.  is  afraid  of  losing  his  demand  against 
the  said  K,  which  is  about  $  30. 

The  plaintiff  also  executed  a  bond  in  the  penalty  of  $80^ 
conditioned  according  to  the  act.  No  sureties  joined  in  the 
bond,  but  underneath  was  written  a  bond  executed  by  two 
sureties,  conditioned  that  the  plaintiff  should  comply  with  the 
conditions  of  the  bond  executed  by  him,  or  that  they,  the  sure** 
ties,  would  comply  with  and  perform  the  same. 

On  the  return  of  the  attachment,  the  defendant  appearedLand 
eonfessed  a  judgment  in  favour  of  the  plaintiff  for  a  sum  certaiflip 
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•     The  defendant  Keying  sued  e«t  a  tetHorariy  Bed  tnlitr  mmSm 

the  following  exceptions  4o  die  pvooeadingB: 

1.  The  affidavit  of  the  plaintiff;  en  whioh  the  attachment  issoed, 
10  not  positiye  but  m  the  ateemative.  It  is  so  ragoe 
indefinite  that  the  defendant  could  not  know  what  he 
called  on  to  answer,  and  it  does  not  state  ttie  amoonC  oi  die 
plaintiff's  claim  with  certainty. 

!B.  No  bond  <<  widi  good  and  sufficient  securities"  was  eKsented 
prerioQS  to  issning  the  attachn^ent. 
Darlington  argued  for  defendant 

The  opinion  of  the  court  was  delivered  by  Bejljl,  president 
In  this  case  it  appears  by  the  magistrate's  return,  that  the 
proceeding  before  him  was  by  attachment  issued  under  the  27th 
section  of  the  act  of  July,  lM2y  to  abolish  imprisonment  for 
debt,  &c.,  and  it  is  objected  against  its  validity  that  the  affidavit 
of  the  plaintiff  to  found  an  attachment  is  in  the  alternative,  and 
not  direct  and  positive  as  the  act  contemplates,  and  that  no  bond 
with  good  and  sufficient  securities  was  executed  by  the  plaintiff, 
or  some  one  for  him,  before  the  writ  was  issued. 

The  affidavit  and  bond  prescribed  by  the  statute  are  for  the 
benefit  of  the  defendant,  and  though  making  the  one  and  giving 
the  other  are  conditions  precedent  to  the  issuing  of  the  writ, 
they  may  be  waived  by  the  act  or  agreement  of  the  party.  In 
this  respect  there  is  a  difference  between  proceedings  that  are 
altogether  void  for  want  of  jurisdiction,  and  such  as  are  merely 
irregular.  The  former  cannot  be  made  good  by  ratification,  as 
where  a  justice  of  the  peace  assumes  jurisdiction  where  the  sum 
demanded  exceeds  {^100,  without  the  voluntary  appearance  of 
the  parties  before  him,  in  pursuance  of  the  provisions  of  die  14tibi 
section  of  the  hundred  dollar  law.  Camp  v.  Wood,  10  W.  118« 
But  where  the  tribunal  has  jurisdiction  of  the  subject  matter, 
and  the  objection  only  arises  from  the  form  in  which  the  pro- 
ceedings are  brought  before  the  court,  it  may  be  waived  by  the 
aet  of  the  party.  Thus  when  on  an  appeal  from  the  judgment 
of  a  justice  of  peace  to  the  court  of  common  pleas,  the  appeUaat 
had  neglected  to  enter  into  a  recognizance  to  prosecute  his 
appeal  with  effect,  it  was  held  that  the  defect  was  cured  by  the 
plaintiff  filing  a  declaration  and  accepting  a  plea  for  the  deftnd- 
ant    By  so  doing  the  appeUee  agpreed  that  tfie  appeal  was 
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properly  lodged.  Duffield  v,  Flahaven,  1  Br.  R.  95.  So  an 
appeal  from  an  award  of  arbitrators^  under  the  act  of  1810,  made 
after  time  or  without  payment  of  costs,  making  the  regular  affi- 
davit or  giving  the  proper  security,  may  be  made  good  by 
waiver.  Zeigler  v.  Fowler,  3  S.  &  R.  238;  Clark  v,  M'Anulty, 
ib.  368;  Mayes  v.  Jacoby,  8  S.  &  R.  526.  In  either  and  all  of 
these  cases,  the  judgment  would  have  been  declared  absolute  if 
an  objection  had  been  made  in  time,  but  in  the  language  of  the 
judge  who  ruled  Mayes  v.  Jacoby,  "Any  one  may  dispense 
with  provisions  that  are  intended  to  operate  in  his  own  favour;" 
and  as  the  authorities  abundantly  show,  this  may  be  done 
tacitly  by  acquiescence,  as  well  as  by  express  agreement 

In  these  cases  jtoo  it  was  urged,  that  the  appeals  not  being 
made  according  to  the  several  statutes  prescribing  the  mode  of 
appeal,  were  null,  and  consequently  conferred  no  jurisdiction 
on  the  appellate  tribunal;  but  the  answer  was,  that  although 
consent  cannot  confer  jurisdiction,  yet  if  the  tribunal  have  juris^ 
diction  of  the  subject-matter  of  the  suit,  no  objection  of  defect, 
arising  out  of  the  mere  omission  of  circumstances  necessary  to 
bring  the  case  properly  and  regularly  before  the  court,  will  be 
listened  to  in  the  face  of  the  party's  tacit  or  express  agreement 

This  principle  recommends  itself  as  founded  in  reason  and 
justice,  and  is  strictly  applicable  to  the  case  under  consideration. 
Here  the  previous  affidavit  and  bond  required  by  the  statute 
are,  as  I  have  said,  intended  for  the  benefit  of  the  defendant, 
and  by  insisting  on  them  at  a  proper  time  he  would  be  entitled 
to  exact  them,  as  necessary  to  the  legal  existence  of  the  attach- 
ment, just  as  a  recognizance  and  affidavit  may  be  called  for  as 
essential  to  the  validity  of  an  appeal.  But,  as  we  have  seen,  he 
may  waive  them.  What  under  all  circumstances  will  amount 
to  a  waiver  it  is  not  now  necessary  to  determine,  or  whether 
.  appearing  before  the  justice,  and  contesting  the  claim  of  the 
plaintiff  without  any  objection  made  to  the  form  of  the  process, 
will  have  that  effect.  But  it  cannot  be  doubted  that  appearing 
and  confessing  a  judgment  for  the  amount  of  the  plaintiff's 
Remand,  as  was  done  in  this  case,  is  tantamount  to  an  agree- 
ment to  waive  the  defects  and  omissions  now  complained  of. 
A  judgment  confessed  wipes  out  all  objections  to  prior  pro- 
ceedings not  founded  in  the  allegation  of  fraud  or  misappre- 
hension.   Conaenstii  toilet  errarum. 

YOL.  in. — ^HO.  vii.  27        -  . 
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There  is  nothing  in  the  remaining  exceptions;  bnt  if  there 
was,  they  are  all  answered  by  the  appearance  of  the  defendant 
and  his  confession  of  judgment. 

Proceedings  affirmed. 

IN  THE  COURT  OF  QUARTER  SESSIONS  FOR  THE 
CITY  AND  COUNTY  OF  PHILADELPHIA. 

[April  25, 1844 
m'daniels'  case. 

1.  The  term  **  election  district,^  as  employed  in  the  constitation  and  the  act  of  Sd 
July,  1839,  signifies  any  part  of  a  city  or  ooanty  having  &L<odi  boundaries  wiUun 
which  the  citisens  residing  therein  mast  vote;  and  a  citixen  must  have  resided  in 
the  district  where  he  offers  to  vote  at  least  ten  days  before  the  election. 

2.  In  this  sense,  a  ward  in  the  city  or  county  of  Philadelphia  is  an  election  district 

3.  Residence  is  a  question  of  intention,  bat  to  oonstitate  a  diange  of  residence 
there  roost  be  an  actual  remoral. 

i.  Where  a  person  has  voted  illegally,  he  is  bound  to  disdose  on  oath  for  whom 
he  voted,  or  the  fact  may  be  established  aliunde;  and  when  it  is  ascertained  for 
whom  he  voted,  that  vote  must  be  taken  from  the  candidate  for  whom  it  was 
polled. 
But  a  qualified  voter  cannot  be  compelled  to  disclose  how  he  voted, 

5.  To  reject  an  illegal  vote  it  must  be  shown  for  whom  it  warn  polled,  and  it  cannot 

.  be  taken  from  the  candidate  who  received  a  majority  of  votes,  unless  it  is  proved 
that  the  vote  was  polled  for  him. 

tt.  A  court  of  quarter  sessions,  in  judging  of  the  validity  of  H  township  election,  has 
not  the  power  to  order  another. 

In  this  case^  the  election  for  assessor  of  the  Sixth  Ward  of 
Northern  Liberties  was  contested  on  several  grounds,  all  of 
which  are  comprised  in  the  elaborate  opinion  of  the  court  which 
follows. 

James  Goodman  Esq.j  for  complainantSL 

Henry  M.  Phillips  Esq,,  contra. 

Parsons  J.,  delivered  the  following  opinion: 

This  case  arises  on  a  petition  presented  by  the  requisite  ntun* 
ber  of  electors  of  the  Sixth  Ward  of  the  Northern  Liberties, 
asking  us  to  set  aside  the  election  for  •Assessor,  held  on  the  15th 
of  March  last,  upon  the  ground  that  the  oflBcers  conducting  said 
election  rejected  the  vote  of  one  Charles  Thomson,  who  it  is 
alleged  was  a  qualified  voter  of  said  ward.  It  appears  &om 
said  petition  and  the  return,  that  William  Jacobs  received  31^ 
votes  for  the  office  of  assessor,  and  that  William  M'Daniete 


[ 


iPJDamUbf  cote.  SAl 

reeeired  312  votes  for  the  same  office,  and  it  is  contended,  and 
in  &ict  proved,  that  Thomson,  a  man  who  claimed  to  be  an 
elector,  offered  his  vote  for  M'Daniels  and  it  was  rejected;  hence 
it  is  asserted  by  the  comj^inants,  had  this  vote  been  received 
the  votes  would  have  been  even,  therefore  there  was  no  election 
by  the  people.  The  decision  of  the  case  mainly  turns  upon  the 
question,  whether  Charles  Thomson  had  a  legal  right  to  vote  in 
the  Sixth  Ward,  from  whence  this  complaint  is  made.  It  is 
clear  from  the  evidence,.that  Mr.  Thomson  had  been  an  inha- 
bitant of  this  ward  for  at  least  twenty  years  past,  that  he  owned 
real  estate  there,  and  had  paid  a  county  or  state  tax  within  the 
last  year;  but  it  is  now  contended  that  about  three  days  before 
the  election  he  had  removed  into  Penn  Township,  and  therefore 
had  lost  the  right  of  voting  in  the  Sixth  Ward. 

In  the  discussion  of  this  case  various  questions  of  law  have 
been  raised  by  counsel,  which  are  deemed  of  some  importance; 
these  we  will  first  dispose  of. 

It  is  contended,  that  admitting  Thomson  removed  out  of  this 
ward  three  days  before  the  election,  as  he  had  not  resided  in 
another  for  ten  days  previous  to  the  day  when  the  votes  wer^ 
to  be  cast  for  township  officers,  and  obtained  no  residency 
therein,  still  he  had  a  right  to  vote  in  the  ward  where  he  had 
last  resided  at  any  election,  until  he  acquired  his  right  to  vote 
by  a  ten  days'  residence;  that  the  right  of  suffrage  is  not  to  be 
lost  by  a  mere  change  of  residence;  that  the  elective  franchise 
once  acquired  is  not  taken  away  by  a  simple  removal  from  one 
township  to  another,  till  a  place  of  residence  has  been  obtained 
which  gives  him  the  enjoyment  of  this  invaluable  right  to  the 
citizen;  while  on  the  other  side  it  is  contended,  that  each  county 
is  an  election  district,  and  the  removal  from  one  ward  or  town- 
ship to  another,  gives  to  the  elector  a  right  to  vote  wherever  his 
residence  is,  although  he  has  not  been  within  the  same  ten  days. 

A  correct  solution  of  these  questions  depends  principally  upon, 
a  construction  of  the  first  section  of  the  third  article  of  the  con- 
stitution, and  the  sixty-third  section  of  the  act  of  the  dd  July, 
1839,  passed  immediately  after  the  adoption  of  the  constitution 
by  the  people,  and  based  upon  it.  That  part  of  the  constitution 
referred  to  is  in  these  words :  ^<  In  diections  by  ^he  citizens,  every 
white  freeman  of  the  age  of  twenty-one  years,  having  resided 
in  this  state  one  year,  and  in  the  election  district  where  he  offern 


312  Quarter  Sessions  qf  Philadelphia. 

to  vote,  ten  days  immediately  preceding  such  election,  and  within, 
two  years  paid  a  state  or  county  tax,  which  shall  have  been 
assessed  at  least  ten  days  before  the  election,  shall  enjoy  the 
right  of  an  elector."  The  sixty-third  section  of  the  act  of  1839 
is  as  follows:  "No  person  shall  be  permitted  to  vote  at  any 
election  as  aforesaid,  other  than  a  white  freeman  of  the  age  of 
twenty-one  years  or  more,  wY\p  shall  have  resided  in  this  state 
at  least  one  year,  and  in  the  election  district  where  he  offers  to 
vote  at  least  ten  days  immediately  preceding  such  election,  and 
within  two  years  paid  a  state  or  county  tax  which  shall  have 
been  assessed  at  least  ten  days  before  the  election.'' 

The  term  "  election  district,''  as  employed  in  the  constitution 
and  the  act  above  quoted,  may  be  defined  to  be  any  part  of  a 
city  or  county,  where  its  boundaries  are  fixed  by  law,  either  by 
legislative  enactments  or  by  the  adjudication  of  a  court,  or  other 
authorities  to  whom  this  power  is  delegated,  where  the  citizens 
within  the  boundaries  thus  established  assemble  to  vote  for 
public  officers,  whether  their  authority  is  local,  or  they  are  to 
act  in  governing  the  affairs  of  the  state  or  nation. 

This  construction  of  the  law,  I  think,  is  fully  sustained  by  a 
reference  to  various  acts  of  assembly  which  were  in  force  when 
the  new  constitution  was  adopted,  and  which  have  since  been 
passed. 

The  act  of  the  15th  of  April,  1834,  relating  to  townships  and 
township  officers,  provides  that  each  township  in  the  state  may 
sue  and  be  sued  by  its  known  and  designated  name.  It  also 
gives  authority  to  the  citizens  within  the  boundaries  thereof 
annually  to  elect  one  assessor,  a  constable,  and  other  officers, 
which  are  mentioned  in  the  act,  who  are  to  perform  certain 
duties  relating  to  the  good  government  of  the  township.  Other 
acts  of  assembly  authorize  every  borough  to  elect  an  assessor, 
and  divides  boroughs  into  different  wards  for  that  purpose,  and 
gives  the  citizens  power  to  elect  numerous  other  officers  for  a 
proper  regulation  of  their  municipal  affairs.  Other  acts  give 
authority  to  the  electors  of  the  various  wards  in  cities  to  elect 
an  assessor,  constables,  &c.,  where  the  territory  embraced  within 
such  wards  has  been  designated  by  law.  Hence  we  decide  that 
these  are  << election  districts;"  and  it  was  in  reference  to  such 
legally  constituted  parts  of  coimties  or  cities,  that  it  was  intended 
these  words  should  apply.    It  is  an  expression  in  common  use, 
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•ad  p^rleedy  imderatood  by  the  people^  as  denoting  any  Meh 
portioa  of  territory  ^  whether  coming  imder  the  name  of  to  wnship, 
boroughi  ward,  or  district;  nor  was  it  intended  when  so  employed 
by  the  law'-maktng  power,  to  have  a  more  extended  application, 
as  I  think  is  manifest  from  ether  parts  of  the  act  of  the  Bd  of 
July,  1839. 

The  5Ist  section  of  that  act  provides,  that  <<the  election  for 
assessors  in  the  several  townships,  wards,  and  districts  in  this 
commonwealth,  shall  be  conducted  under  the  same  regulations 
as  are  hereinbefore  provided.^'  In  this  section  the  term  district 
is  used;  so  also  in  other  sections  of  the  same  act  which  will  soon 
be  mentioned,  and  that  in  connexion  with  wards  and  townships, 
and  not  designed  to  have  a  more  extended  signification — ^not 
.  intended  to  embrace  a  whole  city  or  county;  and  a  residence  of 
ten  days  was  not  to  be  in  any  part  of  a  city  or  county,  but  must 
be  in  some  <<  election  district,'^  where  the  citizens  had  a  right  to 
assemble  and  vote  for  pubUc^officers,  and  where  none  could  vote 
but  those  who  had  been  domiciled  within  those  designated 
boundaries  for  at  least  ten  days  next  immediately  preceding  the 
time  of  holding  an  election.  Other  sections  of  the  same  act 
contain  almost  the  same  expression  and  denote  a  similar  appli- 
cati<m,  and  at  all  times  appear  to  have  relation  to  elective 
purposes. 

The  3d  section  of  the  same  law  also  provides  that  the  qua- 
lified citizens  of  the  several  wards,  districts,  and  townships, 
shall  meet  in  every  year  at  the  time  and  place  of  holding  the 
election  for  constable  of  such  ward,  district,  or  township,  and 
then  and  there  elect,  as  hereinafter  provided,  two  inspectors 
and  one  judge  of  Sections.  The  6th  section  of  the  same  act 
declares,  diat  the  judges  of  the  election  within  the  limits  of  their 
respective  wards,  districts,  or  townships  shall  have  power,  and 
are  hereby  required  to  decide  on  the  qualification  of  any  person 
i*lfttfniing  to  vote  at  an  dection,  &c.  The  7th  section  of  the 
same  law  also « provides,  that  when  any  township  has  been 
or  shall  be  divided  in  forming  an  ^<  election  district,"  the  qua- 
lified citizens  of  each  part  of  such  divided  township,  shall  seve- 
rally elect  in  the  manner  and  at  the  time  and  place  aforesaid, 
two  inspectors  for  eadi  of  said  several  election  districts,  and 
shall  also  elect  one  person  to  serve  as  judge  of  elections  in  each 
^district,"  to  peribon  the  duties  enjoined  by  the  6th  section  of 
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this  act  I  am  aware  that  a  city  or  county  is  authorized  by  law 
to  elect  one  or  more  repre^entatires  to  the  state  legislature,  a 
senator,  or  a  member  of  congiess,  and  in  some  statutes  it  is 
called  an  <<  election  district.^'  It  is  an  election  district  for  that 
special  purpose,  and  it  would  be  mcHre  proper  to  call  it  a  repre* 
sentative,  senatorial,  or  congressional  district,  and  in  common 
conversation  it  is  generally  so  denominated.  But  it  cannot  be 
said  with  any  propriety  that  it  is  such  an  «  election  district^'  as 
is  referred  to  in  the  constitution.  Would  any  one  seriously 
contend,  that  an  elector  could  vote  in  any  part  of  the  county 
because  he  resided  in  it,  simply  because  it  was  entitled  undw 
the  enumeration  of  its  inhabitants  to  elect  two  members  of 
assembly  and  a  member  of  congress?  If  so,  then  you  may  call 
the  whole  state  an  << election  district'^  for  the  elisction  of  a  gov-, 
ernor,  and  a  man  could  vote  in  any  part  of  the  commonwealth 
with  the  same  propriety  that  a  city  or  county  is  to  be  denomi- 
nated an  <<  election  district,"  under  the  constitution  or  the  act  of 
1839.  If  we  have  given  a  correct  definition  of  the  term  «eleo- 
tion  district,"  then  it  is  clear  that  no  citizen  has  a  right  to  vote 
at  any  election  unless  he  has  resided  in  the  ward,  township,  oft 
district  where  he  offer  his  vote,  at  least  ten  days  immediately 
preceding  such  election,  and  it  is  equally  clear  that  he  must  vote 
in  the  ward,  township,  or  place  where  he  resides  at  the  time  the 
election  is  held.  If  he  has  lost  his  residence  in  a  ward,  town- 
ship, or  district  by  a  removal,  although  he  has  not  obtained 
another,  still  he  cannot  return  to  his  last  place  of  inhabitancy 
and  claim  the  right  of  voting,  because  the  law  and  the  constitu- 
'  tion  jequire  that  he  shall  vote  in  the  election  district  where  he 
shall  have  resided  ten  days  immediately  preceding  the  election, 
and  the  loss  of  three  days'  residence  is  as  affective  as^to  his  legal 
rights,  as  three  hundred.  There  can  be  but  one  place  of  domidl, 
and  that  is  instiCntaneously  acquired,  and  when  once  attained 
all  others  are  terminated;  nor  can  any  vestige  oflithe  last  resi- 
dence be  retained  for  election  purposes.  It  has  been  strenuoudy 
contended  that  no  citizen  is  to  be  disfranchised,  that  the  right  of 
an  elector,  so  dear,  is  not  to  be  taken  away  by  a  mere  change  of 
residence  from  one  side  of  a  street  to  another.  Perhaps  it  is  a 
3ufficient  reply  to  this  argument  to  say,  that  the  constitution 
gives  this  right  to  an  elector  on  three  conditions,  one  is,  that  he 
shall  have  resided  in  the  state  one  year,  the  second,  ten  days 
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(in  the  election  district  where  he  offers  his  vote)  inunediately 
preceding  the  election,  and  die  third,  that  he  has  paid  a  state 
or  county  tax  within  two  years,  ffow  if  a  citizen  violates 
^ther  of  those  conditions,  his  right  to  a  vote  at  that  election  is 
taken  away  by  his  own  act.  Man  is  a  free  agent  for  most  pur- 
poses; if  therefore  he  should  choose  to  neglect  to  pay  a  tax  for 
two  years,  and  deprive  himself  of  the  elective  franchise,  can  he 
censure  any  one  but  himself?  If  it  suits  the  convenience  of  an 
elector,  or  he  finds  it  for  his  interest  to  remove  from  one  ward 
to  another  less  than  ten  days  previous  to  an  election,  and  thereby 
deprive  himself  of  a  vote,  can  he  complain  of  injustice  if  his  vote 
is  refused  in  the  district  he  has  just  left  and  in  the  one  to  which 
he  has  removed,  but  where  he  has  not  had  a  residence  of  ten 
days?  Surely  not.  He  violates  one  of  the  conditions  of  the 
constitution  to  which  he  has  subscribed  which  gave  him  the 
original  right.  This  the  court  believe  to  be  the  law,  and  a  pro- 
per construction  to  be  put  upon  it  for  the  purpose  of  preventing 
aay  avenue  to  fraud  or  imposition  being  opened,  and  most 
clearly  we  should  be  doing  violence  to  the  constitution  and  the 
law  to  give  any  other  opinion.  The  language  is  clear  and  unam- 
biguous, and  in  our  opinion  admits  of  no  other  fiiir  interpreta- 
tion. It  has  been  framed  in  wisdom,  nor  would  we  change  its 
provisions  if  we  had  the  power  so  to  do.  The  elector  has  all 
the  privileges  which  any  reasonable  being  could  a^.  He  may 
remove  within  the  ten  days  before  an  election,  and  lose  his  right 
to  give  ar  vote  if  he  pleases,  if  the  advancement  of  his  interest  or 
convenience  is  more  dear  to  him  than  the  right  of  vdting  for 
public  officers.  Any  other  decision  might  open  wide  the  gate 
for  illegal  voting,  which  would  suUy  the  purity  of  the  ballot 
box.  The  people  have  endeavoured  by  clear  statutory  provi- 
sions to  protect  it  from  fraud  or  dishonour,  and  covered  it  with 
a  protecting  sliield,  and  we  are  not  disposed  to  suffer  its  sanctity 
to  be  invaded.  On  the  contrary,  we  will  give  every  fair  inter- 
.  pretation  to  the  law  which  is  calculated  to  guard  it,  with  firmer 
bars  and  stronger  locks  if  possible.  Public  justice  demands 
this  from  those  entrusted  with  the  administration  of  the  law. 

Hie  next  inquiry  is,  had  Thomson  lost  his  residence  in  the 
Sixth  Ward  before  the  day  of  election.  It  is  clear  that  down  to 
the  11th  of  March  last  he  resided  in  the  Sixth  Ward,  that  for  a 
few  days  before  he  had  been  removing  his  effects  into  Penn 
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(his  act^    1  am  aw?  ^  ruJ-  ^x.  \xr    j        iv^     j 

.     1    *        ^-  ^.  /^j^fdi%  Sixth  Ward,  on  Monda7 

to  elect  one  or  mr  >^J?'^    ^u    i        r*u    u         *   *u 

_  ^  ^  X%^^e  the  key  of  the  house  to  the 
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11  -1        ^^-.1-*  ^'  jT^^^iiuP^^^^^  to  pay  the  rent  till  the  5th 

called  an  «ele  -^KC^^^  .   u         t?  -j       *u     ,*.*u     r 

special  purpr  ^  /^^^^  ^«^  ''^^^  ^^  ^"^^^  *^  ^^  ^^ 

*       .  i  '^'V  '^f^es  that  he  owned  a  mill  in  said  Sixth 

SentatlVe,  F  A^^t^  \.      •      tic  uwuou  a  uuu  u*  oaiu  oi*u^ 

«g^|-         -^^  >**^  ^^^  b'lsiJioss  therein  as  a  manufacturer 

*d     it'         '"X u^^ii^^  ^  ^  ^^  ^^'^*  ^"^^  ^®  ^^^^  '^  family  slept 

/.  J^^^^^^^'^^  neither  himself  or  family  slept  at  the 

w  /^^^'/rJJo  ^*th  he  lodged  with  his  family  in  Penn 

rh'  "^  ^^'^I'-  ^^'edJlesd:ly  night,  he  says,  he  was  at  work  in 

^ifp^^0e  Sixth  Ward.    On  Thursday  he  was  at  the  mill, 

/  hif^^/tbe  time  asleep,  and  staid  at  his  mill  for  the  purpose 

^n^  to  his  business,  and  did  not  stay  for  anything  elae; 

of^^^^^f  all  night;  and  it  was  too  far  from  his  residence  to 

^/ta  ^^^  place  to  the  other  without  interfering  with  his 

^  ^  06  also  testifies  that  from  the  11th  to  the  15th  of  March 

^^^jc  bis  meals  at  different  places,  sometimes  at  his  own 

^056  ifl  P^JMi  Township,  at  others  in  the  Sixth  Ward,  and 

-jgatimes  in  the  Fifth  Ward,  and  the  reason  he  assigns  for 

taking  his  meals  from  his  own  house  was  in  consequence  of  the 

distance;  that  it  was  too  far  to  go  from  the  mill  home;  that  his 

^ife  and  children  lived  and  slept  entirely  in  Penn  Township. 

0e  says  he  has  always  lived  with  them,  unless  separated  to 

attend  to  his  business. 

From  the  testimony  of  Thomson  himself,  it  is  manifest  that 
he  had  lost  his  residence  in  the  Sixth  Ward  of  the  Northern 
Liberties  before  the  15th  of  March,  the  day  of  the  election.  It 
is  equally  clear  that  for  all  legal  purposes  he  had  gained  a  resi- 
dence— ^was  domiciled  in  Penn  Township  on  the  12th  of  March, 
three  days  before  the  election.  He  was  as  much  an  inhabitant 
of  Penn  Township  after  the  12th  of  March  as  if  he  had  Uved 
there  for  three  years,  for  all  but  election  purposes. 

No  principle  of  law  is  better  settled  than  that  residence  is  a 
question  of  intention.  It  was  decided  by  this  court  in  the  case 
of  James  Casey,  an  insolvent  debtor,  that  in  cases  involving  the 
question  of  residence,  the  inquiry  is  the  mind  with  which  a 
party  moves  to  or  from  a  state.  1  Ashmead  126.  The  deter^ 
mination  of  this^question  depends  entirely  upon  the  f3su^t  whether 
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individual  has  gained  or  lost  a  resndence.  There  must  be 
an  actual  remoiral  to  lose  a  residence.  A  mere  intention  to  re- 
move not  consummated,  can  neither  forfeit  the  party's  old 
domicil  nor  enable  him  to  acquire  a  new  one.  The  intention 
must  be  followed  by  an  actual  removal.  Hence  if  there  is  an 
intention  to  remove  for  the  purpose  of  acquiring  a  new  domicil, 
and  an  actual  removal  with  a  design  of  eflfectuating  the  intent, 
then  the  old  residence  is  lost  and  a  new  one  is  acquired,  And 
such  I  conceive  to  be  the  case  before  us.  Thomson  began  to 
remove  his  effects  to  Penn  Township  before  the  11th;  on  the 
morning  of  the  12th  of  March  he  continued  that  removal,  and 
on  the  evening  of  the  12th  we  find  him  in  Penn  Township  with 
his  family  where  he  lodged  with  them,  and  where  his  wUe  and 
children  have  continued  to  reside  ever  since.  This  was  three 
days  before  the  election.  His  residence  in  the  Sixth  Ward  was 
as  completely  lost  on  the  day  of  the  election,  as  though  he  had 
been  absent  for  a  year.  True  it  is  he  had  not  obtained  the  right 
of  voting  in  another  place,  because  he  had  not  been  in  Penn 
Township  ten  days.  But  whose  fault  was  it  that  he  lost  his 
vote?  It  was  his  own.  If  he  wished  to  continue  to  enjoy  the 
privilege  of  an  elector,  he  should  have  removed  ten  days  before 
the  election,  or  delayed  the  act  till  after  the  15th  of  March.  It 
was  a  right  which  he  was  at  liberty  to  surrender  if  he  chose. 
His  domicil  was  fixed  in  Penn  Township.  The  evidence  is  that 
it  was  his  intention  to  remove  from  the  Sixth  Ward;  that  inten- 
tion is  effectuated  by  an  absolute  removal  on  the  12th,  and  for 
all  legal  purposed  was  complete  and  perfect.  He  could  have 
but  one  domicil;  his  residence  could  be  in  but  one  place;  and 
his  residence  in  the  Sixth  Ward  was  as  completely  ended  when 
he  left  that  ward  on  the  12th  of  March,  as  if  he  had  removed 
across  the  river  to  Camden.  Suppose  Thomson  had  started 
with  his  family  and  effects  for  New  York,  in  the  train  of  cars 
on  the  morning  of  the  12th  of  March,  and  had  arrived  there  the 
same  evening,  and  put  his  family  into  a  house  and  continued 
with  them  during  the  night,  and  came  back  here  on  the  15th, 
the  day  of  the  election,  I  apprehend  that  no  one  would  seriously 
contend  he  could  legally  have  given  his  vote.  During  the  inter- 
val his  property  in  the  Sixth  Ward  would  have  been  liaUe  to 
a  foreign  attachment  for  his  debts,  if  he  had  any.  And  why? 
Because  he  was  the  inhabitant  of  another  state;  he  was  domi- 
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ciled  there;  Us  intentioa  to  leave  the  state  had  been  efiectoated 
by  an  absolate  removal. 

The  cafle  of  Lyle  t;.  Freeman,  1  Dallas  480,  is  full  on  this 
point.    Peters'  Admiralty  450,  contains  the  same  principle. 

In  deciding  the  question  of  domicil,  as  to  an  elector's  remov- 
ing from  one  part  of  the  state  to  another,  or  from  one  township 
to  another,  these  rules  are  applicable.  The  framers  of  the  con- 
stitution in  1838,  and  the  legislature  when  passing  the  act  ci 
1839,  were  perfectly  aware  that  the  question  of  residence  was 
fixed  by  repeated  judicial  decisions  in  this  country  and  in  Ekig- 
land;  and  they  intended  that  the  elector  should  have  a  fixed, 
certain  abode  in  a  district,  township,  or  ward,  for  ten  days;  and 
that  he  should  be  permitted  to  vote  where  he  then  actually  re- 
sided, and  no  where  else. 

In  our  opinion  the  residence  of  Charles  Thomson  was  in  Penn 
Township  when  this  election  was  held ;  that  he  had  no  legal  right 
to  vote  in  the  Sixth  ward  of  the  Northern  Liberties,  on  the  15th 
of  March  last,  and  that  the  officers  of  the  election  performed 
their  duty  correctly  when  they  rejected  his  vote. 

Another  ground  presented  for  setting  aside  this  election  is, 
that  one  William  M'Donald  was  permitted  to  vote  who,  it  is 
alleged,  was  an  illegal  voter. 

It  appears  from  his  deposition,  that  he  was  bom  in  this  state; 
that  he  has  been  a  sailor  for  twenty  years;  that  he  entered  the 
service  of  the  United  States,  and  went  to  the  Mediterranean; 
and  landed  from  th^  ship  Preble  in  Boston,  the  latter  part  of 
August  last,  that  he  had  been  absent  ten  years  and  nine  months, 
and  he  had  a  wife  and  children  residing  in  the  sixth  ward  of 
Northern  Liberties.  He  says  he  has  paid  uo  tax  but  a  hospital 
tax  of  twenty  cents  per  month,  retained  out  of  his  wages  by  the 
government;  and  on  that  evidence  he  was  permitted  to  vote. 
He  says,  that  he  voted  five  tickets,  but  who  he  voted  for  for 
assessor,  he  does  not  know,  but  that  he  voted  the  ticket  headed 
by  Jolm  Apple  for  alderman,  that  it  was  called  the  <<Apple' 
ticket.'' 

It  is  conceded  that  this  was  an  illegal  vote,  and  the  officers  of 
the  election  had  no  right  to  receive  it;  and  as  an  illegal  vote  was 
polled,  we  are  asked  to  take  it  from  the  majority,  according  to 
a  rule  that  it  is  said  has  been  acted  upon  by  committees  of  the 
legislature. 
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I  think  it  vottld  be  difficult  to  produce  any  case  where  a  com- 
mittee,  in  deciding  upon  contested  elections,  have  taken  the  ille- 
gal votes  from  him  who  had  the  majority,  if  it  would  change 
the  result  of  the  election,  unless  those  votes  had  been  cast  for 
him,  and  give  to  the  minority  candidate  the  office.  Whatever 
may  have  been  the  practice  of  committees  of  that  body,  I  will 
not  pretend  to  say;  but  we  are  called  upon  to  lay  down  a  rule 
of  law  for  ourselves,  and  this  we  think  is  the  correct  one;  that 
if  a  man  has  given  a  vote  who  did  not  possess  the  legal  qualifi- 
cations of  a  voter,  he  is  bound  to  disclose  on  oath  for  whom  he 
voted,  or  that  fact  may  be  established  by  any  other  legal  proof, 
and  when  it  is  ascertained  for  whom  he  voted,  that  vote  must 
be  taken  from  the  candidate  for  whom  it  is  given. 

I  know  it  is  said  you  cannot  compel  an  elector  to  disclose 
how  he  voted;  but  this  does  not  apply  to  one  who  is  not  an 
elector.  When  once  the  fact  is  made  clear,  that  an  individual 
has  been  suffered  to  vote,  who  had  no  legal  right  to  have  voted, 
the  veil  of  secrecy  does  not  protect  him,  because  he  is  not  an 
elector,  he  is  a  stranger,  an  intruder,  and  therefore  is  entitled  to 
none  of  the  privileges  which  appertain  to  legal  voters;  hence  he 
may  be  compelled  to  testify.  But  if  the  individual  does  not 
know  for  whom  he  voted,  and  the  fact  cannot  be  established  by 
any  other  evidence,  then  the  complaint  must  fail  for  want  of 
proof,  like  any  other  case  which  is  lost  for  the  want  of  sufficient 
evidence  to  sustain  the  cause.  For  it  is  difficult  to  see  upon 
what  principle  of  justice  we  should  take  this  vote  from  Jacobs, 
who  has  but  one  majority,  thereby  change  the  result,  thwart  the 
will  of  the  people,  and  give  the  appointment  of  the  assessor  to 
the  county  commissioners — ^when  it  is  quite  as  probable  the  vote 
was  given  for  M  "Daniels. 

Perhaps  committees  of  the  legislature  in  deciding  upon  con- 
tested  elections,  have  taken  illegal  votes  which  have  been  polled, 
from  the  candidate  who  had  the  majority,  even  where  it  would 
change  the  result,  when  it  was  not  disclosed  for  which  candidate 
they  were  cast;  but  I  think  in  every  such  case  it  will  be  found 
a  new  election  was  ordered;  and  the  matter  referred  back  to  the 
people.  But  according  to^a  late  decision  of  the  supreme  courts 
the  court  of  quarter  sessions  in  judging  of  the  validity  of  town- 
ship elections,  have  not  the  power  to  order  another,  and  there- 


MO  Quarter  Sessions  of  Philadelphia. 

fore  cannot  exercise  that  discretion  which  is  used  by  committ^s 
of  the  legislature ;  and  a  rul^  which  influenced  a  tribunal  clothed 
with  a  great  discretionary  power,  might  be  a  very  unsafe  and 
unjust  one  to  be  adopted,  by  those  who  must  decide  upon  prin- 
ciples more  confined  and  restricted,  and  who  cannot  give  to  the 
people  an  opportunity  of  correcting  an  error  into  which  their 
officers  have  fallen.  Hence  we  are  led  to  believe  the  rule  above 
stated  is  better  calculated  to  do  justice  to  the  candidates,  and 
the  electors,  than  any  other  we  can  take  for  our  guide.  No 
election  should  be  set  aside  on  slight  or  trivial  grounds,  where 
the  will  of  the  people  has  been  fkirly  and  legitimately  expressed, 
nor  without  clear  and  satis&ctory  proof  of  illegality  or  impro- 
priety. When  once  it  is  proved  that  smy  candidate  has  received 
the  vote  of  one  who  had  no  right  to  give  it,  we  will  take  it  from 
him,  no  matter  what  may  be  the  effect;  but  we  think  it  unjust 
to  deprive  him  of  his  election,  when  in  all  human  probability 
the  illegal  vote  was  cast  for  his  opponent  who  is  in  the  minority. 
It  would  be  unjust  to  adopt  a  principle,  which  in  its  application 
would  produce  such  a  result. 

M'Donald  testifies  that  he  does  not  know  who  he  voted  for 
as  assessor;  but  if  we  were  to  weigh  the  evidence  and  take  cir* 
cumstances  for  our  guide,  the  inference  might  be  fairly  drawn 
that  he  voted  for  M'Daniels.  It  was  admitted  on  the  argument 
by  counsel,  that  he  run  on  the  << Apple  ticket ;''  the  witness  says 
he  voted  five  tickets,  that  they  were  given  to  him  in  a  bundle, 
that  he  cannot  read  or  write,  but  that  he  asked  for  a  ticket 
headed  by  John  Apple  for  alderman,  and  they  gave  him  one. 
From  the  zeal  in  which  closely  contested  elections  are  generally 
conducted  in  this  state,  and  the  nice  manner  in  which  entire 
tickets  are  arranged,  it  would  not  be  a  strained  inference  to  pre- 
sume that  the  witness  voted  for  M^Daniels.  If  so,  then  it  should 
be  taken  from  his  votes,  and  that  would  increase  the.  majority 
for  the  candidate  who  has  the  return.  But  we  do  not  place  our 
decision  upon  that  ground,  but  upon  the  rules  of  law  which  we 
have  already  laid  down. 

We  are  oif  the  opinion  from  the  evidence  before  us,  that  the 
candidate  who  has  the  return  was  duly  elected  assessor  of  the 
sixth  ward,  and  therefore  order  this  complaint  dismissed,  and 
the  election  of  Jacobs  confirmed;  likewise  order  and  direct  that 
the  county  pay  tfie  costs  of  these  proceedings. 
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IN  THE  COMMON  PLEAS  OF  LANCASTER  COUNTY. 

[Juiuazy  23»  1844. 
B^ort  Judge  Lewis, 

SHAFFER  V.  HULL. 

1.  A  mechanic's  lien  may  be  filed  for  articles  fbrnished  and  work  done  for  a  boild- 
ing-,  in  pursuance  of  an  agreement  to  furnish  all  the  lumber  and  perform  all  the 
carpenter  work  for  the  building,  the  contractor  being  a  carpenter  and  lumber 
merchant,  and  the  contract  confined  to  matters  within  the  line  of  his  own  busi- 
nese,  and  not  requiring  the  employment  of  otiiers  protected  by  the  mechanics* 
lien  law.  But  in  such  case,  the  lien  cannot  be  filed  until  all  the  work  has  been 
done  and  materials  fiimished,  and  the  claimant  can  aver  entire  performance. 

2.  A  building  described  as  situate  **  in  Dillersville  adjoining  land  of  P.  Hentz  and 
the  PennsyWania  Rail-road,*'  held  to  be  sufficiently  described,  it  not  being  shown 
that  there  was  any  other  building  there  answering  to  that  description. 

The  defendant's  property  had  been  sold  on  a  levari  facias 
issued  in  the  above  case,  No.  18,  November  term,  1843.  This 
was  a  rule  to  show  cause  why  the  balance  of  the  purchase 
money,  after  payment  of  the  mortgage  and  interest  due,  with 
costs,  together  with  the  lien  in  favour  of  H.  T.  Benedict  with 
costs,  should  not  be  paid  to  the  administrators  of  William  Cooper 
on  a  judgment  which  they  had  obtained  against  the  defendant, 
founded  upon  a  lien  which  the  decedent  had  filed  in  his  lifetime. 

The  opinion  of  the  court  was  delivered  by  Lewis,  president, 
as  follows: 

An  objection  has  been  taken  to  the  lien  claimed  by  Israel 
Cooper  for  work  done  and  lumber  furnished  "  per  agreement/' 
The  first  inclination  of  the  court  was,  that  the  lumber  furnished 
and  the  carpenter's  work  done  for  a  house,  could  not  be  in- 
tended to  have  been  furnished  and  performed  in  one  day — ^the 
day  on  which  the  claim  is  dated.  But  on  ftirther  reflection,  it 
seems  to  the  court  that  where  the  articles  are  furnished  'and 
work  done  for  a  building  in  pursuance  of  an  agreement  to  fur- 
nish all  the  lumber  and  perform  all  the  carpenter  work  for  a 
building,^  the  lien  cannot  properly  be  filed  until  the  claimant  is 
in  a  situation  to  maintain  an  action,  or  at  least  until  he  is  in  a 

'  It  i*  a  material  circumstance  in  this  case^  that  Israel  Cooper  was  a  carpenter 
and  a  lumber  merchant,  and  that  the  contract  was  confined  to  matters  within  the 
tine  of  his  own  business.  Had  the  contract  extended  to  the  erection  of  the  houso 
•ad  fbmisbing  all  the  materials,  and  thus  required  the  employment  of  others,  who 
in  entitled  to  proteetioii  under  the  mechanics'  lien  law,  it  is  preanroed  that  the 
Uen  would  not  have  beea  rastauMd  in  ft  Your  of  the  contractor.  This  aeems  to  be 
the  prindple  settled  in  Hoots*.  PattcrseiH 6  W.4&  &  370^1\«M  Oejiu^e**  lifted 
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condition  to  aver  entire  performance  of  his  agreement  This  is 
where  he  has  done  all  the  work  and  furnished  all  the  materials 
required  by  the  contract.  The  limitation  of  six  months^  woidd 
not  begin  to  run  until  that  time.  The  claim  may  be  dated  and 
filed  on  the  day  the  contract  is  executed  by  the  claimant.  The 
claim  may  therefore,  in  this  instance,  be  considered  as  stating 
that  the  work  was  done  and  materials  furnished  on  the  day  it 
bears  date,  to  wit,  the  26th  February,  1841.  The  building  may 
be  sufficiently  identified  by  the  description.  It  is  not  shown 
that  there  is  any  other  building  "  in  Dillersville  adjoining  lands 
of  Peter  Hentz  and  the  Pennsylvania  Rail-road/'  The  objec- 
tions to  this  lien  are  overruled,  and  the  decree  of  the  court  is 
that  the  money  arising  from  the  sale  of  the  parcel  of  land  oh 
which  the  brick  building  stands,  be  applied  in  the  following 
order:  first  to  the  mortgage  of  jS  1000,  dated  April  2d,  1835,  in 
favour  of  Charles  Shafier,  with  interest  on  the  same  from  the 
1st  of  April,  1839,  the  interest  up  to  that  period  having  already 
been  paid.  Secondly,  to  the  payment  of  the  mechanics'  lien  of 
the  26th  February,  1841,  in  favour  of  Israel  Cooper,  for  the  use 
of  Charles  Shaffer,  for  the  sum  of  $  700  with  interest  from  the 
said  26th  February,  1841.  Thirdly,  to  the  mechanics'  lien  in 
favour  of  Henry  J.  Benedict,  of  the  21st  September,  1841,  for 
jS  79  59,  with  interest  on  the  same  from  the  day  last  mentioned; 
and  the  residue  (if  any)  of  the  said  money  in  court  arising  from 
the  sale  of  the  said  building  and  land  on  which  the  same  is  situ- 
ate, to  be  applied  to  the  judgment  of  the  1st  September,  1841,  in 
favour  of  William  Cooper's  administrators  for  the  sum  of$\  346. 
The  proceeds  of  other  parcel  of  land,  not  subject  to  mecha^ 
nics'  lien,  to  wit,  7  acres  50  perches,  are  directed  to  be  applied 
first  to  discharge  the  lien  in  favour  of  the  heirs  of  Henry  Wolf, 
now  for  the  use  of  the  said  Charles  Shaffer,  the  balance  due  on 
the  same  being  1^204  53,  with  interest  from  the  11th  April, 
1840;  and  secondly,  to  the  judgment  of  William  Cooper's  ad- 
ministrators, already  mentioned,  if  any  balance  on  the  same 
remain  unpaid,  after  deducting  a  credit  of  $  399  10,  and  so 
much  of  the  fund  as  is  already  directed  to  be  applied  arising 
from  the  buildings,  &c.  The  judgments  next  in  order  are  those 
of  S.  Rowland  of  26th  August,  1842,  for  jK  302  16;  M.  Mercer 
of  the  8th  November,  1842,  1140  43;  and  C.  Bucknmn  of  3d 
December,  1842,  for  ^153  95.— In  this  order  the  hetis  were 
directed  to  be  paid.  *  . 
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,  IJulj  lit,  1843. 

IN  THE  MATTER  OP  GILBERT  HILL's  ESTATE. 

1.  The  oonversion  of  a  large  old  building  formerly  owDed  bj  one  person,  into  vix 

separate  dwellings  by  six  different  owners,  are  so  many  separate  erections  within 

the  meaning  of  the  acts  relating  to  mechanics*  liens,  Slc 
S.  A  description  in  a  mechanics*  lien,  *«  a  house  and  stoUe  in  North  Queen  street, 

ttdjoiniog  property  of  Jacob  Zecker  and  others,*'  and  the  name  of  the  owner  or 

repute4  owner  not  designated,  is  bad  foruncertainty. 

3.  Where  materials  were  furnished  upon  a  contract  on  six  months*  credit,  no  lien 
could  be  filed  until  the  last  parcel  of  materials  was  supplied ;  and  the  lien  held 
to  be  in  time,  although  the  last  item  was  the  only  onefttniished  within  six  months 
of  the  filing  of  the  lien. 

4.  The  omission  of  the  Christian  names  of  claimants  is  not  available  in  a  question 
of  distribution. 

*  This  case  arose  upon  the  distribution  of  the  proceeds  of  real 
estate  sold  under  execution.  The  facts  fully  appear  in  the  opi- 
nion and  decree  of  the  court,  delivered  by  his  honour,  judge 
Lewis,  as  follows: 

The  money  in  court  for  distribution  after  costs  deducted,  is 
92QQ  88,  and  a  contest  has  arisen  Between  the  judgment  cre- 
ditors of  Gilbert  Hill  and  two  claimants  under  the  law  respect- 
ing mechanics'  liens.  The  claims  of  the  material  men  are 
resisted  upon  various  grounds,  and  among  others  it  is  alleged, 
that  the  materials  were  furnished  for  repairs,  and  not  for  the 
erection  of  a  building. 

It  appears  that  a  large  building  was  erected  during  the  French 
war,  for  the  purposes  of  a  public  storehouse,  that  afterwards  it 
was  used  as  a  tannery,  afterwards  it  was  owned  by  Franklin 
college,  and  used  as  an  academy,  and  that  upon  the  sale  of  the 
property  it  was  divided  into  seven  lots,  which  were  sold  to 
seven  different  individuals,  six  of  whom  have  erected  six  elegant 
dwelling  houses,  adjoining  each  other,  designed  for  the  separate 
accommodatioh  of  the  respective  families  of  the  owners.  These 
erei(itions  were  made  by  taking  out  all  the  old  woodwork  of  the 
old  storehouse,  except  the  joists  and  roof,  tearing  down  the 
wh6le  of  the  front  brick  wall,  running  up  brick  division  walls, 
and  brick  front  walls  in  front  of  each  house,  in  the  place  of  the 

-front  wall  which  was  torn  down — making  new  windows  and 
doors,  front  and  rear,  building  chimneys^  dividing  the  cellars 
into  apartments  for  kitchens  and  dining  rooms. 
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It  is  the  opinion  of  tlie  court,  that  the  conversion  of  the  old 
storehouse  of  the  French  war,  owned  by  one  indiiridual,  into 
six  separate  dwelling  houses  by  six  different  owners,  may  be 
regarded  as  so  many  separate  erections,  within  the  meaning  of 
the  law  securing  to  mechanics  and  material  men,  liens  for  work 
done  or  materials  furnished. 

But  it  is  objected  against  the  claim  of  Withers  and  Eane,  that 
they  have  not  set  forth  their  own  Christian  names,  and  that  they 
have  failed  to  describe  the  house  upon  which  they  claim  a  lien. 

The  omission  to  set  forth  the  Christian  names  of  the  plaintiffs 
in  suit,  can  only  be  taken  advantage  of  by  the  debtor,  is  pleadable 
only  in  abatement,  and  is  not  an  available  objection  in  this  col- 
lateral proceeding.  But  the  whole  description  of  the  house  is 
comprised  in  these  words:  "A  house  and  stable  in  North  Queen 
Street  in  the  city  of  Lancaster,  adjoining  property  of  Jacob- 
Zecker  and  others.''  Now  Jacob  Zecker  is  admitted  to  be  the 
owner  of  a  house  and  two  lots  of  ground  on  the  west  side,  and 
also  of  a  house  and  lot  on  the  east  side  of  North  Queen  Street, 
80  that  the  call  for  Jacob  Zecker  as  an  adjoiner,  is  not  sufficient 
to  identify  the  property  upon  which  the  lien  is  claimed.  It  is 
said  that  Gilbert  Hill  is  owner  of  but  one  house  and  lot  in  North 
Queen  Street.  This  would  be  a  material  circumstance,  and 
would  be  quite  sufficient  to  identify  the  building,  if  the  descrip- 
tion in  the  claim  filed,  had  designated  it  as  a  building  of  which 
Gilbert  Hill  was  the  owner  or  reputed  owner.  But  the  build- 
ing is  not  thus  designated.  It  is  true  that  the  claim  is  filed 
against  Gilbert  Hill  as  the  person  who  contracted  the  debt,  for 
it  is  drawn  up  in  the  form  of  a  bill  against  him.  But  the  lien 
may  exist  against  property  owned  by  persons  who  have  had 
no  agency  in  contracting  the  debt;  and  the  statement  in  the  bill 
charging  Gilbert  Hill  as  the  debtor  who  purchased  the  articles, 
cannot  fairly  be  understood  as  an  averment,  also,  that  he  is  the 
owner  or  reputed  owner  of  the  building  upon  which  the  lien  is 
claimed.  The  act  of  Assembly  of  16th  June,  1836,' is  express 
that  the  claim  must  set  forth  the  name  of  the  owner  or  reputed 
owner,  and  must  also  set  forth  the  locality  of  the  building  and 
the  size  and  number  of  the  stories  of  the  same,  or  such  other 
matters  of  description  as  shall  be  sufficient  to  identify  the  build- 
ing- . 

In  the  claim  of  Withers  and  Kine,  it  is  not  stated  who  is  the 
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owner  or  reputed  owner,  nor  is  the  precise  locality  of  the  bnild- 
ing  set  forth,  or  .the  size  of  it  or  the  numbers  of  stories,  or  any 
other  matter  sufficient  to  identify  it  If  the  claim  had  stated 
-  who  was  the  owner  or  reputed  owner,  this  might  have  supplied 
all  the  other  omissions  in  the  description,  because  perhaps  it 
might  have  been  shown,  that  the  owner  had  but  one  building 
in  the  street  indicated;  and  the  rule  is  that  in  any  thing  requir- 
ing certainty,  that  is  always  sufficiently  certain  which  can  be 
rendered  certain.  But  m  the  present  case,  'it  appears  that  there 
are  several  houses  and  stables  in  North  Queen  Street,  adjoining 
Jacob  Zecker.  The  description  is  as  uncertain  as  a  deed  to  A. 
or  B.,  which  according  to  lord  Coke  is  void  for  the  uncertainty, 
it  being  impossible  for  the  court  to  determine  which  of  the  two 
was  intended  to  be  the  grantee. 

It  is  equally  impossible  for  the  court  to  determine  without 
departing  from  the  description  filed,  which  of  the  several  houses 
and  stables  in  North  Queen  Street  adjoining  Jacob  Zecker  was 
intended  to  be  bound  by  the  lien. 

As  the  claim  is  postponed  on  this  ground,  it  is  not  necessary 
to  consider  the  other  objections  arising  firom  the  part  of  the  ma- 
terials having  been  furnished  for  the  house  and  part  for  the 
stable,  part  within  six  months  and  part  more  than  six  months 
before  the  claim  was  filed. 

In'the  claim  of  A.  W.  Rnssell,  it  appears  that  the  materials 
w^e  furnished  at  difierent  times,  commencing  on  the  1st  July, 
1841,  and  ending  on  the  18th  November,  1841.  The  lien  was 
filed  on  the  13th  May,  1842;  a  large  portion  of  the  materials 
were  furnished  more  than  six  months  before  filing  the  claim. 
In  an  action  brought  on  an  account  where  there  are  no  mutual 
demands,  although  the  plaintifi*  may  have'  given  several  credits, 
it  has  becQ  determined  that  all  the  items  over  six  years'  old,  are 
barred  by  the  statute  of  limitations.  B.  N.  P.  149;  Peake's  case 
164;  Sir  W.  Jones  401;  2  W.  &  S.  137.  If  this  rule  has  been 
adopted  in  the  construction  of  a  statute  which  enables  a  debtor 
to  avoid  the  payment  of  a  debt  honestly  due,  there  is  much 
stronger  reason  in  adopting  the  same  rule  in  constniing  another 
statute  of  limitations  designed  only  for  the  protection  of  honest 
creditors  and  purchasers  from  secret  incumbrances  not  of  record 
which  have  never  been  viewed  with  favour  by  the  legislature 
or  by  the  courts.   Kau&lt  v.  Bouer,  7  S.  &  R. 
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The  elfldm  of  Rassell  would  therefore  be  barred,  except  the 

last  item,  but  for  the  proof  which  he  has  made  that  the  articles 
were  furnished  in  pursuance  of  an  entire  contract  upon  a  credit 
of  six  months.  Under  this  evidence,  he  had  no  claim  to  file, 
until  he  complied  with  his  entire  contract;  he  could  not  have 
recovered  for  a  part,  without  performing  the  whole  of  his  con* 
tract.  The  six  months  commenced  running  upon  delivering  the 
last  parcel  of  materials  according  to  his  contract;  and  upon  this 
ground  his  daim  is  sustained.  It  is  true  that  the  contract 
is  established  by  the  testimony  of  Gilbert  Hill.  But  the 
court  believe  his  testimony,  and  cannot  pronotmce  him  in- 
competent without  being  informed  of  the  time  of  his  promise  to 
pay  Russell,  and  of  the  time  of  discharge  under  the  bankrupt 
law.  A  promise  before  his  discharge  would  not  be  binding,  and 
without  some  particular  interest  i^own,  we  must  take  it  that  he 
is  indifferent  to  which  of  his  creditors  the  money  shall  be  applied, 
inasmuch  as  any  method  of  appropriation  will  leave  him  as 
largely  indebted  as  before. 

It  is  ordered  that  the  money  in  court  be  applied  in  the  first 
place  to  diischarge  the  claim  of  A.  W.  Russell,  filed  13th  May, 
1842,  and  that  so  much  of  the  residue  as  shall  be  necessary  for 
the  purpose,  be  applied  to  discharge  the  judgment  in  favour  of 
John  C.  Montgomery,  No.  55,  December  1841,  and  that  the 
residue  if  any  be  paid  pro  rata  to  the  two  judgments  entered  on 
the  2d  April,  1842,  one  in  favour  of  Thomas  Baumgardner,  No. 
272,  January  term,  and  the  other  in  favour  of  George  B.  Mark- 
ley,  No.  205,  February  term  1842. 


IN  THE  QUARTER  SESSIONS  OF  BRADFORD  CO. 

[December,  184X 
Before  Judge  Canyngham. 

TOWNSttIP  OF  HONBOE  V.  TOWNSHIP  OF  DUBSLL. 

1.  Where  the  husband  of  a  ftmale  pauper  had  grained  a  Bettleraeut  bj  residence  and 
payment  of  taxes  for  tsro  years  in  a  township  a  portion  of  which  was  afterwards 
made  part  of  a  new  township,  the  pauper  having  resided  in  that  portion  of  di9 
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tttl^tarf  wUdii  renalaed  mte  Urn  old  bum  at  Ow  tinM  «r  ^*'^r^'"f  hii  Mt- 
dement  (L  e.  oa  peyment  of  the  leocmd  year's  tazet),  held  that  the  old  townihip 
alone,  under  the  13th  section  of  the  Act  cf  13th  June,  1836,  was  bound  to  sup. 
port  the  pauper. 

Appeal  by  Monroe  fir om  the  judgment  of  two  justices  of  the 
peace,  refusing  to  issue  an  order  of  remoiral,  Ace,  upon  the  fol- 
lowing proof. 

A.  B.  gained  a  settlement  in  the  Township  of  Monroe  in 
Bradford  county,  by  residence  and  the  payment  of  county  taxes 
for  the  years  1836  and  1837,  and  dying  soon  after,  his  widow 
became  chargeable  as  a  pauper,  was  duly  entered  on  the  town- 
ship books,  and  has  been  thus  supported  from  that  time.  In 
the  year  1842,  after  the  pauper  became  a  town  charge,  the 
Towiuship  of  Monroe  was  divided,  ^nd  one  portion  of  its  origi- 
nal territory  connected  with  a  part  of  Asylum  township,  was 
established  as  a  new  township  by  the  name  of  Durell,  the  ap- 
pellees in  the  present  case,  the  appellant  being  that  part  of  old 
Monroe  not  included  within  the  lines  of  Durell,  and  still  retain- 
ing its  former  name.  The  object  of  the  present  application  is 
to  o)t>tain  an  order  to  remove  the  pauper  from  Monroe  to  Durell. 

Evidence  was  produced  for  the  purpose  of  establishing  the 
fact  of  A.  B.  owning  freehold  property,  and  enjoying  the  requi- 
site leasehold  interest  in  the  territory  now  part  of  Durell;  but 
the  proof  failed  in  this  respect,  and  it  was  clearly  shown  that  he 
had  acquired  his  settlement  in  Monroe  only  by  residence  and 
payment  of  tax^  as  above  stated;  and  the  evidence  fiirther 
showed  that  he  was  living  in  that  part  of  ^the  territory  of  the 
original  township,  still  at  this  time  Monroe,  when  the  tax  of 
1836  was  assessed,  but  when  be  paid  it,  had  removed  into  that 
part  of  the. territory  now  a  portion  of  Durell  township,  where 
he  continued  to  reside  at  the  time  of  the  assessment  of  the  tax 
of  1837,  but  when  he  paid  this  second  tax,  had  removed  again 
into  (now)  Monroe. 

The  court,  CoNYNaHAM  president,  dismissed  the  appeal,  con- 
firming the  judgment  of  the  justices,  inasmuch  as  the  appellant 
Township  Monroe  had  failed  in  making  out  an  exclusive  settle- 
ment in  that  part  of  the  old  township  now  Durell;  and  as  the 
question  was  raised  and  argued,  whether  under  the  testimou^y 
as  above  stated,  the  Township  of  DureU,  or  that  part  of  it 
formerly  ^Monroe,  would  in  any  event  be  liable  to  contribute  to 
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ttie  support  of  the  pauper  under  the  18th  tsection  of  act  of  4836, 
relating  to  the  poor  (Purd.  Dig.  6th  ed.  873),  disposed  also  of 
this  point  as  follows: 

The  12th  section  of  the  act  aforesaid  provides,  that  <'if  the 
last  place  of  settlement  of  any  person  who  shall  have  become 
chai^able,  sbaU  be  in  any  township  which  shall  have  been 
divided  by  the  authority  of  the  laws,  such  person  shall  be  sup- 
ported by  that  township  within  the  territory  of  which  he  resided 
•at  the  time  of  gaining  such  settlement."  This  section  is  the  only 
one  which  relates  to  paupers  after  the  division  of  a  township, 
and  seems  to  have  been  introduced  to  supply  the  2d  section  of 
the  act  of  24th  March,  1803  (Purd.  Dig.  ed.  of  1830,  725),  relat- 
ing  to  the  same  subject,  which  is  in  these  words:  <<If  the  last 
legal  place  of  settlement  of  any  person  or  persons  under  the 
poor  laws  of  the  commonwealth,  no w  is  or  hereafter  shall  be  in 
-ajay  township  divided  by  virtue  of  this  act^  and  such  person  or 
persons  shall  become  chargeable  after  the  division  thereof,  he, 
she,  or  they  shall  be  supported  by  that  township,  within  the 
territory  of  which  he,  she,  or  they  resided  at  the  time  of  gaining 
•the  settlement."  This  last  recited  section  received  a  judicial 
construction  in  the  case  of  Whitehall  v,  Whitehall,  3  S.  &  R.  1 17, 
where  it  was  ruled  by  a  majority  of  the  judges  of  the  supreme 
court,  relying  upon  the  words  "  become  chargeable  after  the 
division  thereof,"  that  the  case  of  paupera  who  became  charge- 
able before  the  division  of  a  township,  was  not  reached  by  this 
act,  and  that  they  continued  to  be  a  chaise  upon  the  territory  of 
the  whole  township,  as  it  was  before  the  division;  and  such  if 
there  be  np  alteration  by  the  act  of  1836,  must  be  the  rule  ap- 
plicable to  the  case  now  before  us. 

We  think,  however,  that  the  law  is  changed.  We  have  stated 
that  the  words  <<  after  the  division"  in  the  act  of  1803,  were  con- 
sidered by  the  judges  of  the  supreme  court,  as  implying  an  in- 
tention upon  the  part  of  the  legislature,  to  leave  paupers  charge- 
able before  the  division  of  a  township,  a  burden  upon  the  whole 
original  territory:  now  in  the  section  of  the  act  of  1836,  at  this 
time  in  force,  these  words  are  omitted,  and  the  language  is 
otherwise  altered;  all  going  to  show  that  the  legislature  intended 
to  do  away  with  the  distinction  between  the  ante  and  post  pau- 
-pers,  and  to  change  the  rule  adopted  by  the  supreme  court, 
which  in  many  cases  would  be  dilSBtcult  in  application  and  almost 
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impiacticable.  It  would  m  f»iA  be  entirely  impiacticabley  with- 
out judicial  or  other  legislatioa  in  the  present  case,  where  one 
dismembered  portion  of  Monroe  is  attached  to  part  of  the  old 
territory  of  Asylum,  thus  forming  the  new  Township  of  Durqll, 
and  where  if  this  new  township  be  liable  to  a  suit  ibr  contribu- 
tion, it  would  be  imposing  upon  these  citizens  of  old  Asylum 
an  obligation  which  by  law  existed  only  upon  the  old  territory 
of  Monroe:  it  presents  indeed  one  of  the  very  cases  which  his 
honour,  the  present  chief  justice  so  clearly  anticipates  in  his  dis- 
senting opinion  in  the  case  of  Whitehall  v,  Whitehall^  before 
cited.  We  are  of  opinion  that  under  the  law  as  it  now  stands, 
the  pauper,  having  <<  become  chargeable"  (meaning  says  judge 
Duncan,  <<  originally  chargeable")  in  a  township ^which  has  been 
divided  by  authority  of  law,  shall  be  supported  in  that  township 
within  the  territory  of  which  she  resided  at  the  time  of  gaining 
a  settlement. 

To  ascertain  this  place  of  residence,  we  must  first  understand 
the  time^  when  the  pauper  or  her  husband,  gained  a  settlement. 
It  is  argued  upon  the  part  of  Monroe  township,  that  <<  to  gain  a 
settlement"  under  the  9th  section  of  act  of  1836  (Purd.  Dig.  6th 
ed.  872),  requires  a  continued  residence  for  two  years,  with  the 
payment  of  two  successive  public  taxes,  and  that,  even  admit- 
ting the  view  of  the  court  in  relation  to  the  12th  section  of  the 
act,  to  be  correct,  the  residence  and  payment  of  taxes  as  proven, 
not  being  continuous  in  either  territory  during  the  whole  <<  time 
of  gaining  a  settlement,"  presents  what  may  be  considered  cctstits 
omissttSf  one  not  provided  for  in  the  case  of  a  divided  township, 
and  therefore  leaving  the  respective  portions  of  the  territory 
subject  to  the  liabilities  recognised  by  the  supreme  court  in  the 
decision  already  cited.  We  have  abready  said,  that  we  are  un- 
able to  see  how  that  rule  could  be  practically  carried  out,  in  a 
case  situated  like  the  present;  and  as  in  our  opinion  the  legisla- 
ture in  the  new  act,  desired  to  provide  for  all  cases  of  paupers 
on  the  division  of  a  township,  it  is  our  duty  to  give  the  act  ?uch 
a  construction,  if  it  can  reasonably  be  done,  as  to  effectuate  their 
purposes. 

There  is  an  impUed  contract,  under  the  statute  relating  to  the 
poor,  between  a  township  and  a  resident  within  its  territory, 
that  if  he  reside  there  two  years  and  pay  two  successive  public 
taxes,  the  township  will  thereafter  support  him  if  he  become 
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poor  and  unable  to  provide  for  himself:  upon  the  part  of  the 
individual,  these  are  the  precedent  duties,  and  until  all  be  per- 
formed, no  obligation  upon  the  part  of  the  township  in  ordinary 
cases  arises.  Regarding  their  relation  then,  in  this  manner, 
when  can  the  mdividual  allege  performance  upon  his  part,  so 
as  to  justify  a  claim  upon  the  township?  It  is  when,  having 
discharged  the  last  item  in  the  account  of  duties,  the  whole  sum 
is  complete;  when,  having  fulfidled  every  prerequisite,  he  has 
thereby  become  entitled  to  the  full  privileges  of  a  citizen  of  the 
township.  When  he  has  resided  the  two  years  and  has  paid 
the  last  of  the  two  successive  tares,  then  the  liability  of  the 
township  accrues;  and  this  liability  has  accrued  because  he  has 
then  «  gained  a  settlement."  In  the  case  before  us,  this  liability 
accrued  when  the  last  tax  was  paid,  the  two  years*  residence 
having  been  previously  completed;  and  at  the  time  when  this 
was  done,  the  husband  of  the  pauper,  within  the  meaning  of  the 
act  of  Assembly,  gained  his  settlement  in  the  old  Town^ip  of 
•  Monroe.  He  at  this  time  resided,  as  we  learn  from  the  evi- 
dence, in  that  part  of  the  territory  which  is  still  Monroe,  and  ;j 
therefore  this  township  alone,  under  the  12th  section  above  j 
quoted,  is  bound  to  support  the  pauper.                                               "^ 

This  construction  of  the  act,  we  think  to  be  plain  and  simple,  " 

making  the  pauper  law  unfform  in  every  case  of  a  divided 
township,  and  establishing  a  rule  of  liabihty,  easy  to  be  enforced  I 

and  not  unjust  in  its  operation. 

Messrs.  Ward  and  Ellwell  for  Monroe  township. 

Mr.  Wtlmot  for  Durell  township. 


0BXTVAB7. 

On  Sunday  evening,  April  21st,  A.D.  1844,  the  honourable 
Henry  Baldwin,  one  of  the  associate  justices  of  the  supreme 
court  of  the  United  States,  died  at  Philadelphia,  in  the  sixty-fifth 
year  of  his  age. 

All  ttie  courts  of  Philadelphia  which  convened  on  Monday 
morning,  adjourned  as  a  tribute  of  respect  to  the  memory  of  this 
eminent  judge,  immediately  upon  the  announcement  of  his. 
death.   The  Bar  of  Philadelphia  held  an  unusual  l^ge  meeting, 
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at  which  chief  justice  Gibson  presided,  <<to  unite  in  presenting 
a  tribute  of  aflfectionate  regard  to  the  memory  of  one  who,  in 
the  faithful  discharge  of  his  elevated  trust,  has  gained  an  impe- . 
rishable  fame  for  spotless  integrity,  thorough  research,  and  pro- 
found learning,  and  who  in  his  private  intercourse  has  been 
endeared  by  his  kind  and  unostentatious  deportment  to  the  bar/' 
We  were  engaged  in  preparing  a  sketch  of  the  deceased, 
when  the  following  was  handed  us;  and  as  it  contains  all  that 
we  designed  to  say,  we  transfer  it  to  our  pages. 

JUDGE    BALDWIN. 

This  distinguished  jurist  and  eminent  man  expired,  in  our 
city,  at  his  lodgings  at  the  Merchants'  Hotel,  on  Sunday  evening 
last.  He  arrived  here  about  two  weeks  since,  to  hold  the  April 
sessions  of  the  circuit  court  of  the  United  States,  over  which  he 
has  presided  for  more  than  fourteen  years  with  marked  ability 
and  learning.  Shortly  after  his  arrival  he  was  attacked  with 
paralysis,  which  at  first  did  not  appear  to  wear  a  fatal  character, 
but  subsequently  became  so  serious,  as,  for  some  days  past,  to 
leave  his  friends  but  little  hope  of  his  recovery.  Happily  his 
lady  and  his  immediate  connexions  reached  the  city  in  time  to 
be  with  him  and  to  be  recognised  by  tiim,  during  the  closing 
scenes  of  his  life,  which  were  attended  with  no  suffering,  and 
marked  by  tranquillity  and  composure. 

Henry  Baldwin  was,  we  believe,  a  native  of  Connecticut, 
but,  immediately  after  completing  his  legal  studies,  he  established 
himself  at  Pittsburg  in  this  state,  where  he  continued  to  reside  - 
until  his  removal,  a  few  years  since,  to  Meadville  in  Crawford 
county.  His  rise  at  the  bar  was  rapid;  and  he  early  acquired 
a  position  that  he  never  lost,  of  eminent  distinction  as  a  lawyer. 
HLs  powers  of  reasoning  were  strong,  his  knowledge  was 
remarkably  various  and  profound,  and  being  within  the  ready 
command  of  a  most  retentive  memory,  gave  to  all  his  argu- 
ments, at  the  bar  and  on  the  bench,  a  singular  fullness  of  illus- 
tration and  authority;  his  language  was  always  fluent,  and  often 
ardent  and  eloquent,  so  that  his  powers  as  an  advocate  were  of 
a  high  order.  He  was  elected  to  congress,  as  one  of  the  repre- 
sentatives from  Pennsylvania,  in  1817,  and  continued  there  until 
1822.  In  the  year  1819,  at  the  commencement  of  the  sixteenth 
congress,  a  distinct  stapding  committee  on  the  subject  of  manu-  . 
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factures  was  constituted,  and  Mr.  Baldwin  was  appointed  the  I 

chairman — a  post  which  he  held  without  intermission  until  he 
retired  from  congress,  and  in  which  he  distinguished  himself  as 
an  advocate  of  the  encouragement  of  American  industry,  in 
ability  surpassed  by  none  and  equalled  by  few  of  his  associated 
During  the  exciting  debate  on  the  Missouri  question,  he  was 
one  among  a  small  minority  of  the  delegation  from  Pennsylva- 
nia, who  sustained  on  -its  final  passage  the  resolution  for  the 
admission  of  that  state  into  the  imion.  In  the  discussion  of 
other  important  questions,  he  took  a  prominent  part,  preserving 
throughout  his  whole  legislative  career,  the  high  deputation 
which  he  had  previously  acquired  for  superior  talents,  and 
extensive  information  and  learning. 

In  1829,  on  the  death  of  judge  Washington,  he  was  appoint- 
ed by  president  Jackson  one  of  the  associate  justices  of  the 
supreme  court  of  the  United  States.  The  third  circuit  was 
assigned  to  him,  and  he  has  presided  ever  since  over  the  courts 
of  the  United  States  in  Pennsylvania  and  New  Jersey.  The 
great  ability  which  has  marked  his  judicial  career,  is  familiar  to  \ 

all  those  who  have  been  acquainted  with  the  judgments  of  the  ^ 

supreme  court  during  this  long  interval,  and  with  those  of  the  ' 

tribunals  in  which  he  was  more  especially  engaged.  They 
.place  him  in  the  first  rank  of  those  distinguished  men  whose 
decisions  have  most  contributed  to  confer  on  the  judiciary  its  \ 

merited  reputation.  I 

The  published  works  known  to  have  proceeded  from  judge 
Baldwin's  pen  are  not  numerous,  and  chiefly  relate  to  topics 
connected  with  general  or  constitutional  law.  By  those  to 
whom  such  subjects  are  interesting,  they  are  deservedly  esteemed 
as  rich  storehouses  of  reflection,  reasoning  and  research. 

Of  his  private  character  it  may  be  truly  said,  that  his  dispo- 
sition was  frank,  generous  and  kind;  evincing  to  those  who 
were  honoured  with  his  friendship,  a  steady  and  affectionate 
attachment;  willing  to  encounter  any  sacrifice  for  those  he  loved ; 
extending  to  all  who  were  brought  into  personal  or  professional  J 

intercourse  with  him,  a  just  consideration;  and  participating 
with  ready  warmth  in  the  cheerful  amusements  of  society.  The 
community  from  which  he  is  thus  separated  by  the  hand  of 
death,  will  long  retain,  with  respect  and  affection,  the  remem- 
brance of  his  publie  services  and  his  personal  worth. 


THE 

PENNSYLVANIA  LA¥  JOURNAL. 


THE  LORD  GEORGE  GOSUX)^  RIOTS,  AND  THE  LAW  CONCERNING 

THEM. 

I,  Ik  the  life  of  sir  Samuel  Romilly,  lately  published  by  his  sons, 

it  is  mentioned  that  during  the  lord  George  Gordon  riots,  the 

^  members  of  the  several  inns  of  court  armed  themselves  and  did 

duty  for  the  public  defence.  Romilly  himself,  it  is  stated,  suf- 
fered great  fatigue,  and  incurred  much  illness,  after  being  <^for 
one  whole  night  under  arms,  and  standing  sentinel  for  several 
hours  at  the  gate  in  Holborn."  So,  many  of  the  Philadelphia 
bar  have  lately  undergone  similar  duty, — watching  for  even 
more  than  <<  one  whole  night  under  arms''  in  front  of  St.  Pa^ 
trick's,  or  keeping  guard  at  noon,  with  the  few  remaining 
priests  at  the  church  of  the  Holy  Trinity,  or  «  standing  sentinel" 
for  much  more  than  «  several  hours"  by  St.  Charles  Borromeo — 
that  it  may  be  a  matter  of  some  interest  to  them,  to  look  back 
for  a  moment  at  what  the  profession  did,  and  what  the  profession 
said,  during  the  time  of  those  great  disturbances  to  which  the 
late  Philadelphia  riots  bear  so  unfortunate  a  resemblance.^ 

*  Erasmus  said  that  the  English  lawyers  Were  doctiasimiim  ^nds  indoctissimomm 
hominum.  Rogfer  North  mentions,  as  an  instance  of  the  attachment  of  the  prof^« 
sion  to  naked  form,  that  when  the  coort  of  common  pleas,  which  used  then  to  tit 
in  Westminster  hallj  close  to  the  great  door,  was  much  exposed  to  tlw  ootd,  lord 
chief  justice  Bridgman  opposed  the  removal  to  a  warmer  place,  **  as  agrainst  MagftB 
Charta^  which  says  that  the  common  pleas  shall  he  held  in  eerto  foco,  or  in  a  cer- 
tain place,  with  which  the  distance  of  an  inch  from  that  place  is  Inconsistent,  and 
all  th«  pleas  would  be  eerm  mtmji^dU^''    When  the  gMt  fire  of  Loodan  took 

VOL.  iiL — HO.  ymf  29 


884  3%e  Lwd  Charge  Gordon  SioU. 

The  penal  statates,  prescribing  the  severest  penalties  on  the 
public  exercise  of  the  Roman  Catholic  religion,  which  had  been 
enacted  in  the  beginning  of  the  reign  of  William  IIL  continued 
in  force  in  full  rigour  till  the  accession  of  George  III.,and  most  em- 
barrassing were  the  questions  which  their  operation  pressed  upon 
the  consideration  of  &e  Westip:^n9ler  courts.  Numerous  were 
the  cases  brought  before  the  king's  bench,  in  one  of  which,  that 
of  the  catholic  priest,  Webb,  who  was  prosecuted  by  a  common 
informer  for  saying  ma999  lor^  Mansj&eid  eo^trtvied  to  reconcile 
the  requisitions  of  the  statute,  with  the  dictates  of  his  own  sense 
of  justice,  by  telling  the  jury  that  the  reasons  of  policy,  which 
produced  the  acts  had  ceased  to  exist;  that  the  pope  no  longer 
possessed  the  influence  he  then  had  or  was  supposed  to  hare ; 


place,  most  of  the  bar  were  out  of  town,  and  when  the  flames  raacbed  Seijeenti^ 
inn,  much  valuable  property  was  destroyed,  because  the  owAcrs  were  absent,  and  the 
doors  locked.  **  Many  gentlemen  of  the  inner  temple,**  says  Clarendon,  **  would  not 
endeatour  to  preserve  the  goqds  that  were  in  the  lodgings  of  absent  persooB,  becaose 
they  9aid  it  toat  againtt  the  law  to  hreak  into  tmy  man^9  thamber.^'*  It  la  a  matter 
of  spme  congratulation,  that  the  Philadelphia  bar,  at  the  time  of  the  late  emergeneyy 
was  so  fully  buckled  up  to  the  occasion,  as  to  resolve  to  iso  through  the  duty  that 
might  be  prescribed,  without  much  regard  to  those  technicalities  by  which  the  pro- 
fession so  often  suffers  itself  to  be  hampered  in  extreme  cases*  That  gentlemen  of 
all  ages,— from  the  jurist  who  has  retired  from  the  clash  of  courts  to  the  ^juiet  of 
chambers,  to  the  student  who  has  yet  to  look  before  him  at  the  epoch  of  the  first 
Bpeech,->-that  all  classes  of  a  profession,  to  say  the  least,  the  most  sedentary,  and 
the  least  acquainted  with  gymnastics,  should  have  hurried  together  at  the  first  call, 
and  for  ^y^  long  nights  should  have  carried  muskels  and  undergone  drtlU— *w.  t 
thing  most  creditable.  There  was,  in  fikcti  a  little  homely  romance  about  the  thing, 
which  gave  it  an  unexpected  interest,  to  minds  not  much  accustomed  to  stray  fiom 
the  high  road  of  precedent.  If  there  should  be  a  Roger  North  or  a  Nathaniel 
Wraxall,  to  collect  and  to  collate  the  little  incidents  of  the  campaign,  it  might  hap. 
pen  that  generations  yet  to  come  would  be  saved  ftom  the  belief  that  t|io«gb  the 
lawyers  who  went  befbre  them  might  have  been  well  informed,  and  laborbus.  th^ 
were  made  of  straw,  and  not  of  flesh  and  blood.  On  the  late  unhappy  occpMioo,— 
unhappy,  no  leta  from  the  amount  of  mischief  done,  than  from  the  small  fiuroe  by 
which  it  was  perpetrated,  there  was  scarcely  one  among  the  many  profiMsional  ffpea 
brought  into  action,  who  did  not  find  himself,  even  during  the  tediousness  of  drill, 
or  the  lassitude  of  watching^  enlivened  and  revived  by  the  good  spirit  of  those  aJbtNit 
him.  If  no  glory  was  woni^^for  fortunately  whatever  persomU  disarrangemenfi 
took  pl«M|  were  occasioned  rather  from  the  aw^^wardness  of  allien  than  the  mslioe 
of  foesr"«t  least  good  feeling  was  extended ;  and  besides  the  consciousness  of  having 
done  duty  at  a  time  when  duty-doing,  at  the  first  bl^sb,  was  hasardous,  there  re- 
malni,  it  may  be  hoped,  in  many  mindst  a  firmer  and  more  permanent  eqovietioii 
ef  the  tnitht  that  after  all,  good  fellowship  is.  qoilt  ^ompatib^  with  eoaii4 


Atidthat  ^V«tt  lit  the  tiftue  the  p€Mtt.l  IftWs  ttmAMltei  lr«»  pBmtd, 
ttxelte  t(^BSBo  intention  of  pVitdng  them  in  feh:«)  uiileM  aome  iiii» 
ttufient  necessity  OiwAd  (M  for  tlieir  6te(fttti«flu  Aetfng  nndi^ 
sttdi  pYindplesy  k>hl  Miintfeld  took  Ihe  lead  in  ^e  pMHqge  of 
the  bill  of  18  Geo.  III.  for  the  withdrawal  of  a  poMum  of  the  dis- 
abilities establiMited  by  the  acts  of  11  and  IB  W.  III.  «for 
prOTenting  the  growth  of  popery.''  Immediately  on  Uie  passage 
of  Aie  bill,  a  fiodety  was  organised  in  Scotland,  where  the  alana 
first  arose,  under  the  niime  of  tiie  Protestant  associatiDn)  and  on 
Ifay  j^9th,  1790,  the  flame  having  descended  to  the  heart  of 
die  island,  a  meeting  was  held  at  Coachmaker's  hall,  in  London, 
parsuant  to  public  advertisement,  «in  order  to  consider  the  mode 
of  preisenting  a  petition  to  the  house  of  commons.'^  Lord  George 
Ooidon,  a  brother  of  the  then  duke  of  Gordon,  a  member  of  the 
iHMCise  himself,  atid  a  yonng  man  more  remarkable  for  his  dissi*- 
pated  habits  and  his  eccentrie  manners,  than  for  the  qualities 
which  became  a  noble  and  a  senator,  was  called  to  the  chair,  and 
after  an  inflammatory  harangue  on  the  rapid  progress  which 
popery  was  making,  proposed  a  resolution  to  the  efibct  tbdii  the 
''whole  body  of  the  Protestant  association  doattend  in  StGeorge's 
fields,  on  Friday  netty  to  accompany  his  lordship  to  the  house 
of  commons  on  the  delivery  of  the  protestant  petition.'/ 

Great  was  the  crowd  which  assembled  on  the  appointed  hour, 
and  orderly  enough,  if  the  wild  gestures  and  vehement  harangues 
of  their  leader  could  be  excepted,  was  the  demeanour  of  the 
meeting  till  about  two  o'clock,  when  the  whole  mass  of  twenty 
thousand  men  halted  in  front  of  St  Stephen's.  It  was  then  that 
the  infuriated  passions  of  the  more  bigoted,  aud  the  illicit 
schemes  of  the  more  designing,  began  to  spring  forth.  Almost 
all  the  members  of  both  lords  and  commons,  were  forced  to  put 
bine  cockades  in  their  hats,  and  join  in  the  shout  of  ^  No  po- 
pery y*  A  number  of  gentlemen  of  the  lower  house  only 
taiancipated  themselves  from  the  clutch  of  the  ringleaders,  by 
putting  on  the  blue  badge,  and  were  obliged  to  take  oaths  to 
Tote  for  the  repeal  of  the  olmozious  acts.  Both  ministry  and 
opposition  were  subjected  to  equal  violence,  and  for  once  at 
least,  lord  Nonlh,  lord  Beauchamp,  Mr.  Wilkes,  Mr.  Biurke,  and 
Mr/ Fox,  found  Ihemsehree  within  the  pressure  of  the  same 
eaisirgetiey.  The  equipage  of  lord  Maasfield'e  nephew,  lord 
StormoBt,  theft  seeielary  of  stale,  was  knocked  to  pieces  by  AUd 
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mob,  and.  he  lemaaned  half  ao  hour  in  their  power,  barely 
escaping  wilh  hia  life.  The  windows  of  lord  Mansfield's  own 
eairiage  were  torn  omij  the  panels  stove  in,  and  he  himself  had 
the  greatest  difficulty  in  finding  his  way  into  the  house  of  lords. 
Lord  Thurlow,  then  chancellor,  was  absent,  and  the  chief  jus- 
tice became  therefore  speaker  of  the  house,  and  it  is  said  that  it 
was  then  he  manifested  that  high  moral  bravery,  which,  sepa- 
rated entirely  as  it  was  from  physical  courage,  made  him  as 
serene  in  the  iminediate  presence  of  danger,  as  he  had  previ- 
ously been  ruffled  cmd  vacillating  when  summary  measures  of 
defence  were  proposed.  While  every  peer  was  contriving, 
in  the  best  way  he  could,  to  sneak  off  under  the  cover  of  dark- 
ness or  disguise,  the  chief  justice,  then  in  his  seventy-sixth  year, 
was  left  alone  on  the  woolsack,  with  no  one  near  him  out  of  the 
once  full  hoiuse,  but  his  immediate  servants.  It  was  well  for  him, 
and  for  the  honour  of  his  brother  peers,  that  their  tumultuous 
escape,  drawmg  the  attention  of  the  mob  to  another  quarter,  se- 
cured their  venerable  president  from  the  violence  which  sought 
him  as  its  particular  victim: 

On  the  top  of  the  gallery  stairs  stood  lord  George  Gordon, 
exhorting  the  mob  to  farther  activity,  and  calling  on  them  to  use 
more  cogent  influence  on  the  more  offensive  members,  among 
whom  he  mentioned  Mr.  Burke  of  Bristol  It  was  then  that 
colonel  Gordon,  his  near  relative  went  up  to  him,  and  said, «  my 
lord  George, — ^the  first  man  that  enters,  I  will  plunge  my  sword 
not  into  his,  but  into  your  body.''  On  the  putting  of  the  vote 
on  the  petition,  which  was  rejected,  the  mo9  having  apparently 
dispersed,  the  more  honest  among  them,  satisfied  with  the  per- 
formance of  what  appeared  to  them  to  be  their  duty,  the  house 
was  recovering  from  its  fright,  when  the  appearance  of  fire  was 
seen  at  a  little  distance,  and  in  a  short  time  it  was  proclaimed 
that  the  Romish  chapels  in  Duke  street,  Lincohi's-Inn-fieldi, 
and  in  WarwidL  street,  were  demolished.  The  military  had 
been  sent  for,  but  arrived  on  the  field  in  time  only  to  witness  the 
flames  flickering  on  the  ruins,  and  to  seize  a  few  stragglers  in 
the  rear. 

It  was  on  the  Sunday  following,  that  the  attack  thus  com- 
menced, was  most  effectively  followed  up.  Chapel  after  chapel 
wiui  torn  down,  house  after  house  rased,  whole  neighbour- 
hoods were  laid  bare,  and  at  the  same  instant  flames  weie  seen 


[fiom  ti»B  Kiag^  bencb  and  n^et  prisons,  fiiMn  Neil' 
BddevsU,  firom  die  toll  gales  on  Black  Friais^  bridge,  ftem 
(vhrate  iiouses  in  everjr  quafter  of  the  tM-n,  and  particulariy 
fiom  the  bottom  and  middle  of  Holborn,  where  the  members  of 
the  asTeral  inns  of  court  were  stationed^  and  <<  where  the  con- 
flagration was  horrible  in  the  extreme.  Six  and  thirty  fires, 
all  blazing  at  one  time,  and  in  different  quarters  of  the  city, 
were  to  be  seen  from  one  spou  Daring  the  whole  nighty  men, 
women,  and  children,  were  running  up  and  down  with  such 
goods  and  effects  as  they  wished^to  preserre.  The  tremendous 
roar  of  the  authois  of  these  horrible  scenes  was  heard  at  one 
instant,  and  at  the  next,  the  dreadful  reports  of  soldiers'  muskets, 
firing  in  platoons,  and  from  different  quarters ;  in  short,  every* 
diing  sfsrved  to  impress  the  mind  with  ideas  of  universal 
anardiy  and  approaching  desolation/'^  The  number  killed  by 
the  mob  or  destroyed  in  the  ruins,  could  scarcely  be.  estimated ; 
the  returns  made  to  lord  Amherst  of  those  killed  and  wounded 
by  the  military,  were  as  follows : 

By  association  troops,  >  109,  Cmi^ 

By  light  horse,  5  101,  ^  '^^ 

Died  in  hospitals,  75, 

Prisoners  then  imder  care,  173, 

458. 

Property  to  the  value  of  upwards  of  five  millions  of  pounds 
sterling  was  estimated  to  have  been  destroyed.  One  private 
merchant, — offensive  only  from  his  riches  and  his  defenceless- 
ness, — suffered  to  the  amount  of  £  100,00a 

On  lord  Mansfield  did  the  loss  fall  most  heavily.  On 
Sunday  evening,  a  large  party  of  rioters,  who  with  peculiar 
ferocity  had  selected  the  judiciary  as  their  victims,  proceeded, 
glutted  with  the  spoils  of  the  house  of  justice  Cox,  in  Great 
Queen  Street,  to  the  mansion  of  lord  Mansfield  in  Bloomsbury 
Square,  on  which  they  made  an  instant  attack.  Lord  Mansfield 
and  his  wife,  had  barely  time  to  escape  through  the  back 
windows,  when  the  mob  burst  in,  snatched  up  the  superb 
furniture,  witii  which  the  house  was  filled,  pitched  it  into  the 
stseet,  and  built  from  it  a  bonfire,  which  consumed  in  its  flames 

■  Animal  S«fifler  ftr  tteo,  tppeiiAx,  p^i*  Stt. 
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propeoty  mote  valualilef  to  geaeralions  to  eome,  thaa  tlw  ^wiiote 
maas  of  wealth  previoa^  destroyed.  Iliere  were  seen  the 
wig  aod  ^owa,  and  the  maaoive  ^  ohains  of  the  lord  chief 
justice,  in  which  for  thirty  years  he  had  sat,  and  under  which 
he  had  fitted  the  common  law  to  the  necessities  and  vicissitudes 
of  modem  days ;  there  was  to  be  seen  that  fine  collection  of 
paintings  which  years  o£  taste  and  liberality  had  brought  to- 
gether ;  there  also,  were  to  be  seen,  bis  private  papecs,  paidi- 
ment  in  great  rolls,  containing  the  assurances  to  some  of  die 
most  valuable  estates  in  the  realm,  which  had  be^ti  entrusted  to 
bis  personal  care,  or  his  judicial  consideration;  but  there,  above 
all,  on  the  top  of  the  mass,  was  spilt  his  famous  Ubrary^  the 
most  cnriotts  and  valuable  of  the  times,  embracing  not 
only  a  complete  collection  of  what  no  where  else  could  be 
found  complete,i-»the  older  common  law  authorities, — ^but  a 
great  mass,  of  manuscript,  the  work  of  his  own  hands,  which 
be  had  carefully  prepared  with  the  hope  of  paying  to  jurispru- 
dence that  debt  which  be  used  to  say,  was  owed  to  it  by  every 
successful  practitioner.  The  monuments  of  ancient  friendship 
-=-ihe  manuscript  remains  of  Pope  and  ^olingbroke,  which  had 
fallen  to  his  care, — ^the  little  memorials  of  a  long  literary  and 
judicial  career, — ^met  one  common  end,  and  well  mig^t 
Cowper  say — 

**  ^iid  Morny  sighs  o*er  Pope  and  Swift 
And  pianj  a  treasure  more, 
Tbe  well  judged  purchase  and  the  gift 
Thftt  graced  hb  lettered  store. 

Their  pages  mangled,  burnt,  and  torn, 

Their  loss  was  his  alone; 
But  ages  yet  to  come  shall  mourn, 

The  buxuing  of  his  owa.*** 

<<  Besides  what  is  irreparable,^'  said  lord  Mansfield  in 
answer  to  a  letter  from  a  committee  of  the  house  of  commons, 
iiiformiug  him  that  a  vote  had  been  passed  to  make  good  his 
loss,  <<  my  pecuniary  loss  is  great.  I  apprehended  no  danger,  and 
therefore  took  no  precaution.  But  however  great  that  loss 
may  be,  I  think  it  does  not  become  me  to  claim  or  expect 
reparation  from  the  state.  I  have  made  up  my  mind  to  my 
misfortune  as  I  ought,  with  this  consolation,  that  it  came  from 


( iines  written  bj  Cowptr  on  the  bitraiog  of  kMCd  Manfield's  libniy. 


r 


Tki  Lord  Charge  €hrdon  RhU.  Md 

duMB  whote  object  was  manifestly  general  o<Mifaaion  and 
destruction  at  home,  in  addition  to  a  dangerons  and  oomplicated 
war  abvoad.^'  On  Wednesday,  the  14th  of  June,  bemg  th€i 
last  day  of  the  term,  as  we  are  informed  by  a  note  in  Douglas' 
Reports,!  the  chief  justice  appeared  in  court  for  the  first  time 
since  the  riots.  <<Ttie  reverential  silence  which  was  observed 
•when  his  lordship  took  his  place  on  the  bench,  inras  expressive 
of  sentiments  of  condolence  and  respect,  more  affecting  than 
the  most  eloquent  address  could  have  suggested.  Curm  levee 
hquuniur;  ingenieaetupentJ* 

Such  is  a  very  imperfect  sketch  of  flie  great  riots  of  1780. 
like  those  which  have  lately  dishonoured  this  city,  they  took 
their  rise  in  the  supposed  danger  of  papal  aggression ;  and  in 
bothy  after  the  fint  blow  was  struck,  the  respectable  and  honest 
who  had  taken  part  in  the  movement  retired  in  horror,  and  gave 
way  to  the  plunderers  and  pick-pockets,  who  had  crowded  to- 
gether at  the  prospect  of  so  rich  a  harvest  The  object  of  the 
present  paper  is  to  give  a  sketdi  of  the  questions  of  legal  inte- 
rest, to  which  the  London  riots  gave  rise ;  and  there  can  be 
no  doubt  that  the  conclusions  which  were  then  established,  apply 
with  sufficient  force  to  our  present  position,  to  make  interesting 
the  brief  introductory  view  which  has  been  just  given. 

The  first  point  which  sprang  up,  was  one  which  caused  so 
much  anxiety  on  the  first  days  of  our  own  disturbance. 
Several  inhabitants  of  the  city  of  London  having  proposed  to 
arm  themselves  for  the  general  safety,  and  having  addressed 
lord  Amherst,  received  from  him  the  following  answer. 

«  Whitehall^  12  JunCj  1780. 
"Sir: 

«I  have  received  the  favour  of  your  letter  of  this  date, 
with  the  several  papers  enclosed.  If  in  the  printed  p^per, 
with  the  lord  mayor's  name  annexed,  fire-locks  are  meant  by 
the  words,  <<  with  their  arms,'*  in  the  first  article  of  the  paper,  I 
wholly  disapprove  of  that  intention :  no  person  can  bear  arms 
in  this  country  but  under  officers,  having  the  king's  com- 
missions. 

^  I  have  the  honour  to  be, 

«Sir,atc.,      Amherst." 

>  0oiif  lu,  447. 
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<' iF%i/Mafl^  13  JWiM,  nao. 

«Sir: 

« I  hare  leoeiTed  (he  favour  of  your  letter  of  Ihie  dette^ 
oa  the  subject  of  the  iahabiUuits  of  the  citjr  being  pem 
nutted  to  carry  arma^  and  I  cannot  say  more  on  th^  genevnl 
subject  than  I  mentioned  in  my  letter  to  you  of  yesterdair'a 
date,  which  w^  a  clear  disapprobation  of  thaft  part  of  Ibe. 
lord  mayor's  plan,  whidi  regards  the  arms. 

<<If  theiefore  any  arms  are  found  in  the  hands  of  fentnm^ 
except  they  are  of  the  city  militia,  or  are  perscms  authorised  bf 
the  kii^  to  be  armed,  you  will  please  to  order  the  arma  to  be 
delivered  up  to  you,  to  be  safely  kept  until  further  ordsr. 

«IamSir, 

<'Xours,&c., 
«  Ainherst.''' 


A  number  of  gentlemen  of  <<  Bridge  Ward,''  having  ^  i 
dated  themselves  together  for  the  common  defence,"  asked  the 
sanction  of  the  government  to  the  following  plan,  the  riots  at 
the  time  of  application  continuing  to  rage  in- full  force* 

^^A  battalion  company  of  fifty  of  the  opulent  part  of  the 
inhabitants,  armed,  clothed,  and  taught  the  manual  and  platoon 
exercise,  at  their  own  expense,  and  not  to  do  duty  out  of 
Bridge  Ward." 

In  lord  Amherst's  answer,  rejecting  the  application,  VfHM 
the  following  passage : 

<<  I  am  to  acquaint  you,  that  it  is  not  thought  expedient  that 
any  persons  ^ould  be  permitted  to  use  arms,  otherwise  than 
for  the  immediate  defence  of  their  houses  or  being  under  the  com* 
mand  of  persons  receiving  commissions  from  the  king." 

Lord  Amherstfs  original  restriction,  haying  begun,  as  danger 
became  pressing,  to  loosen,  it  was  not  long  before  a  more 
rational  construction  of  the  law  was  expounded,  as  the  follow* 
ing  extract  from  a  letter,  from  lord  Bathrust  to  the  loxd 
mayor,  will  show. 

"June  20M,  1780. 
— f<The  council  is  of  opinion  that  at  a  time  like  this,  of  real 
danger  from  riots,  tumults,  and  rebellious  insurrections,  a  rea- 
sonable number  of  inhabitants,  armed  according  to  the  nature 
and  circumstance  of  the  case,  may  attend  the  peace  officers  as 
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aanBtants  to  them^  for  the  piesenratkm  of  the  public  peaoe^  until 
the  danger  be  over :  but  although  his  Boajesty's  protestant  sub- 
|eel8  may  have  anns  for  their  defence,  suitable  to  their  condition, 
aad  as  allowed  by  lav,  yet  they  cannot  by  ]aw  assemble  in 
bodies  armed,  and  be  mustered  and  arrayed  without  the 
authority  of  law." 

If  the  hesitancy  of  the  council  at  the  beginning  is  to  be  attri* 
bated,  as  it  g^ierally  was,  to  lord  Mansfield,  there  is  no  doubt  that 
the  experience  of  the  campaign  altered  his  views  considerably, 
as  to  the  emergencies  of  a  riot..  In  captain  Simmons'  work 
on  Couits'  Martial,  as  lately  quoted  in  the  Public  Ledger,  the 
following  is  given  as  lord  Mansfield's  opinion,  whether 
judicially  given,  or  as  answer  to  a  committee  of  the  house, 
is  not  said : 

<<^Knce  mneh  has  been  said  about  soldiers,  I  will  correct  a 
strange  mistaken  notion  which  has  got  abroad,  that  because 
men  are  soldiers,  they  cease  to  be  citiz^is.  A  soldier  is  gifted 
with  aU  the  rights  of  other  citizens,  atid  he  is  as  much  bound  to 
prevent  a  breadi  of  the  peace,  or  a  felony,  as  any  other  citizen. 
In  1780,  this  mistake  extended  to  an  alarming  degree;  soldiers, 
with  arms  in  their  hands,  stood  by,  and  saw  felonies  committed, 
houses  burnt  and  pulled  down  before  their  eyes,  by  peisons 
whom  they  might  lawfully  have  put  to  death,  if  they  could  not 
otherwise  prevent  them  without  interfering;  some  because 
they  had  not  the  commanding  officer  to  give  theia  the  com- 
mand,  and  some  because  their  was  no  justice  of  the  peace 
with  them.  It  is  the  more  extraordinary,  because  formerly  the 
po98e  camiiatusy  which  was  the  strength  to  prevent  felonies, 
must  in  a  great  proportion  have  consisted  of  military  tenants 
who  held  lands  by  the  tenure  qf  military  service.  If  it  is 
necessary,  for  the  purpose  of  preventing  mischief,  or  for  the 
execution  of  the  laws,  it  is  not  only  the  right  of  soldiers,  but  it 
is  their  duty  to  exert  themselves  in  the  assisting  tbe  execution 
of  a  legal  process,  or  to  prevent  crime  or  mischief  being  com- 
mitted. It  is  therefore  highly  important  that  the  mistake  should 
be  corrected,  which  supposes  that  an  Englisman  by  taking  upon 
him  the  additional  character  of  a  soldier,  puts  off  any  of  the 
rights  or  duties  of  a  citizen." 
.  In  a  charge  of  chief  justice  Tindal  to  the  grand  jury,  on 


^6^^1111^  the  Mto  ^ptekil  ^fmmkatam,  «t  Bristol  (wgirttefc  Ifct 
Tiote^lSSl;!:) 

'^AnA  whilM  I  am  UMitkig  flid  ^l^l^tiofei  impoMSd  by  ite  law 
^  the  hitid,  tm  every  rabject  of  the  puim^  I  wMi  to  obMtf« 
fliat  the  law  acki»>%ledgefi  no  dislitiecioti  tn  thli  respect  bettTMH 
the  soldier  and  the  private  individual.  The  soldier  ie  sdll  a 
eiti^n>  lying  under  the  same  obligation  and  invested  with  the 
same  authority  to  preserve  the  peac«  of  the  Idi^ff  asaay  oAi^ 
^subject.  As  the  one  is  bound  to  attend  the  eaU  of  the  civil 
magistrate,  so  also  is  the  other ;  as  the  one  ttay  interfere  ftt 
that  purpose  when  the  oocasidn  demands  it,  udifkaut  ih^  requi^ 
9(tion  of  the  magistratey  so  may  the  other  too$  as  the  €me  mdiy 
employ  arriM  for  that  puryose,  tohen  arms  are  neeesiarjf^  ike 
soldier  may  do  the  same. 

«  Undoubtedly,  the  same  exercise  of  discretion  which  Mqtdres 
the  civil  subject  to  act  in  subordination  to  and  in  aid  of  Ae 
magistrate,  rather  than  upon  his  own  authority,  before  reooaxss 
is  had  to  arms,  ought  to  operate  in  a  still  stronger  degree  widi 
a  military  force.  But  where  the  danger  is  pressing  and  imme^ 
diate ;  where  a  felony  has  actually  been  committed,  or  caftnot 
otherwise  be  prevented,  and  from  the  circumstances  of  Che  case 
no  opportunity  is  offered  of  obtaining  a  requisition  from  the 
proper  authorities,  the  military  sulyeets  of  the  king,  like  bb 
civil  subjects,  not  only  may,  but  are  bound  to  do  their  ncmoit^ 
of  their  own  authority,  to  prevent  the  perpetration  of  outrage, 
to  put  down  riot  and  tumult,  and  to  preserve  the  lives  and  pto*- 
perty  of  the  people  \  and  the  soldier  may  be  assured  that  what- 
ever is  honestly  done  by  him  in  the  execution  of  these  objeots, 
will  be  supported  and  justified  by  the  commok  law." 

Such  is  the  common  law,  as  officially  pronounced  in  England; 
and  such  it  is  judicially  declared  to  be  in  Pennsylvania,  as 
exhibited  in  the  able  and  emphatic  ch^ge  delivered  by  jtidge 
Parscms  to  the  present  grand  jury. 

I.  Th^  Compensation  to  the  injured^ 

By  the  act  then  in  force,  l  Geo.  I.  IL  c.  5.  §  6.,  ^ct^nd^  and 
modified  by  7  and  8  Geo.  IV.  o.  Sl,»  the  hundred  *as  re^rtsd 
to  make  coinpensatiion,  in:  the  words  of  the  fimt  itoatme,  «rte 
yield  damages  to  the  person  or  persons  injtued  and  daamiAed 

*  Cautty't  SUtiiteih  1, 570. 
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Iqr walck^40m^iAiT^ of  poMiDg ^w^tkcJ^  ^Ol^ifxtb0  voidp.of 

<ta^f4<i^  by  i^  pffemoe/' 

Tbe  fiist;  ca«9  vqp93?taa  a0«c  tb«  liQUi aC  I790r  i«  tb«t  pf  Hy49i 
Ik  Qofp^  wd  Qtb^r9» wd^n  d^actoC George  I,>  Variou^ocliMA, 
i(  i«  imntioa^  by  the  tufoxtety  bad  been  broi^  imdeir  tbi^ 
statute,  and  in  several  of  them^  a  queatioa  acoec^  hpw  far  tba 
indpionify  wm  imant  to  ^^te^d;  whether  U,  wa3  confined  to  the 
1q8s  9Wft^e4  kk  4^  Wu^g.  soet^ly^  and  the  necessary  and 
dJMCt  cw^i^qmnfoaof;  it9  demoUtjipn»  oc  whether  it  was  intended 
Ux  rctaohy  ajbiQji  s^ch  dajmages  asi  e^ros^  ^o^k  the  de)S|tructlon  o£ 
flunUurey  and  other  property^  by  the  rioters,  at  the  tinxe  whea 
they  were  employed  in  demolishing  th^  building  itsel£  In 
three  of  them,  special  verdicts  were  brought,  'W'iith  the  view  of 
briagii^  the  <juesftioi^  to  a  solemn  consideration.  The  case  of 
Hyd#  V.  CogavQ^  et  al^,  which  was  one  o£  them,  was  ia  th& 
king's  bench. 

Oa  the  argumc^nt,  the  case  of  Wihauot  v.  Horton  was  cited,* 
in  which  lord  Lougbboroughji  after  two  arguments,  had  held 
thsit  the  action,  was  remedial,  as  to  the  party  injured,  and  that 
damages  eonsequent  on  the  destruction  of  the  premises,  as  well 
as  those  attending  it,  were  to  be.  included.  After  full  aigu- 
nents  ip  the  king's  bench,  lord  Mansfield,  though  present, 
dec^imng  to  give  an  opinion,  the  three  puisne  judges, — Willes, 
AsUuirstj^  and  BuUer, — agreed  in  holding,  with  lord  Lough- 
borough, that  fumitaxe  destroyed  through  the  injury  sustained 
by  the  house,  was  inchided.  Such  a  question  could  not  arise  in 
Qi|r  own  courts,  as  the  act  of  assembly  of  the  31st  of  May,  1841,,^ 
gives  compensation  from  the  county  to  tho  owners  of  <<pro* 
pe^y  real  or  per3onaP^^  for  injury  resulting  from  a  mob,  but  the 
libend  interpretation  given  by  the  English  judges  is  of  general 
foBce.  ^  When  statutes  are  remedial/'  said  Mr.  justice  Buller,« 
^  the  interpretatioa  is  to  be  liberal,^  so  as  best  to  apply  to  the 
end.  But  a  law  may  certainly  be  penal  in  one  part,  and  reme* 
^aX  in  another^  and  such  is  thei  case  bene..  There  is  no  danger 
ol  the.  liberal,  construction  of  the  remedied  pait  b^ing  extended 
^Ufteirwaids  tQ  the  penal" 

•  9  Hmg^  099.  •  nk  709. 

•ri|a^^Uw%990.41S,         «  2  D^Migtu,  7O0L    9aurk.2€9.     . 


944  The  Lord  George  Gordon  Xioie. 

Where  a  rioter  entered  into  the  diop  of  a  gunsmitii,  and 
demanded  arms,  and  being  detained,  the  mob  burst  in,  made 
use  of  some  of  the  arms,  and  carried  away  others,  it  ttras  held 
that  the  owner  could  recover  compensation  for  the  injury  done 
to  the  house,  and  to  the  arms  actually  used  in  the  process  of 
demolition,  but  not  for  the  arms  carried  away,  that  being  a 
substantive  and  distinct  felony.* 

And  when  the  mob,  after  beginning  to  demolish  a  house, 
stole  from  it,  or  forced  the  owner  to  sell  it  at  an  under  price,  it 
was  held  that  the  value  thereof  could  not  be  recovered  on  the 
6th  section  of  the  act  of  1 0. 1.  §  1.,  such  stealing  or  robbery  being 
substantive  felonies,  ^d  not  within  the  offence  created  by  the 
4th  section  of  the  act* 

II.  The  trial  of  the  rioters. 

In  the  Annual  Register,  for  1780,  page  271,  &c.  a  very  full  and 
curious  account  is  given  of  the  old  Bailey  and  Sussex  trials 
which  followed  the  great  disturbance.  Although  the  present 
paper  has  already  extended  beyond  reasonable  length,  it  may 
not  be  out  of  place  to  insert  a  few  passages  from  trials  whidi 
will  soon  with  slight  variations,  be  re-enacted  in  Philadelphia. 

^^Proceedings  at  the  old  Bailey j  and  of  the  special  eommis* 
sion  at  St.  Margaret*  s  hill  for  the  trial  of  the  rioters. 

<<  Wednesday,  June  28th.  William  Lawrence  and  Richard 
Roberts  were  first  put  to  the  bar,  and  were  dearly  convicted  of 
having  aided  and  assisted  in  destroying  sir  John  Fielding^ 
house  in  Bow  street,  on  Tuesday,  June  6th." 

<«  Thomas  Taplin  was  next  arraigned  for  demanding  and 
taking  half  a  crown  from  Mr.  Mahon,  apothecary,  the  comer  of 
Bow  street,  June  7th,  though  his  coimsel  attempted  to  prove 
him  insane^' — a  method  of  defence,  it  appears,  treated  much 
more  summarily  in  former,  than  in  present  times. 

<<  George  Barton,  for  assaulting  Richard  Stowe,  in  Bolbom, 
and  taking  from  him  6d.  saying,  <  Pray  remember  the  protestant 
religion.*" 

We  pass  over,  from  its  great  length,  the  interesting  and  pro- 
tracted trial  of  Mr.  Mascal,  the  apothecary,  who  was  finaUy 
acquitted  against  the  positive  testimony  of  one  witness  who 
swore  he  saw  him  help  in  dragging  out  lord  Mansfield's  wigs 

>  fieokwitb  f^  Wood,  1  B.  Id  A.  4d7. 

'  Gratily  •.  Bigfinbottom,  1  Eut  636.    8eo  abo  9  Surkie,  50<  663,  &e. 
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and  go  vns,  and  assist  ia  makiog  tip  the  bonfire ;  as  well  as  the 
trial  of  Edward  Dennis^  the  hangman,  made  famous  by  Mr» 
Dickens,  in  his  admirable  and  correct  delineation  of  the  riots  in 
Bamaby  Rudge.  That  the  boys  and  women  formed  no  smaU 
part  of  the  rioters,  appears  from  many  entries,  among  which 
was  the  following: 

«  Enoch  Fleming  and  John  Morris,  (a  youth  of  about  15)  for- 
destroying  the  house  of  Ferdinand  Schoneberg,  in  Woodstock 
street,  Oxford  road.  Both  found  guilty,  Morris  recommended 
to  mercy.  Mary  Roberts  and  Charlotte  Gardiner,  a  negro,  for 
the  same  offence,  and  both  found  guilty.    Death/' 

^  Susan  Clarke,  for  the  same.  Eliaabeth  Lyons  deposed,  that 
on  the  night  of  the  riots,  she  did  not  see  Clarke  do  any  thing, 
but  beard  her  say  to  Walter,  one  of  the  mob,  <  They  are  Irish 
catholics ;  if  they  are  not,  why  do  they  keep  Irish  wakes  ?' 
Upon  which  Walters  answered,  <that  the  house  shall  come 
down ;'  and  the  mob  immediately  forced  in,  her  husband  being 
present  at  the  time."  The  chief  baron  charged  the  jury 
that  no  woman  could  be  charged  with  felony  committed  in  the 
presence  of  her  husband,  and  Susan  Clarke  was  therefore  ac- 
quitted." That  other  offences  were  involved  in  the  general 
charge,  appears  from  the  following  entries: — ^^< Sarah  Hyde, 
jfbr  stealing  a  quart  pot,  the  property  of  Mr.  Langdale.  Sen- 
tenced to  be  privately  whipped." 

**  Jemima  Hall  and  Margaret  Stafford,  for  stealing  a  feather 
bed — convicted." 

A  question  arising  whether  persons  interested  in  the  con- 
viction of  the  prisoners,  on  account  of  the  government  reward, 
were  admissible  as  witnesses,  it  was  submitted  to  the  whole 
twelve  judges,  who  unanimously  agreed  that  the  evidence  must 
be  admitted,  ex  necessitate  rei^  and  that  the  objection  fell  to  the 
witnesses'  credibility.^  During  the  course  of  the  Old  Bailey 
sessions,  85  persons  were  tried  for  riots,  of  whom  35  were 
capitally  convicted,  and  43  acquitted. 

Lord  Loughborough,  then  chief  justice  of  the  common  pleas, 
charged  the  grand  jury  on  the  Surry  district,  and  with  a  few 
remarkable  passages  from  that  famous  state  paper,  the  present 
article  must  close.    Never  indeed,  did  that  eminent  advocate 

'  Annual  Re^rister  17S0,  S77. 
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display  more  broadly  the  peculiar  characteristics  of  his  intelleet 
At  all  times,  as  was  said  by  Charles  Butler,  <<  his  judicial  oratory 
was  exquisite  ;'^^  but  on  this  occasion  he  is  said  to  have  so 
fascinated  his  auditory  as  to  rouse  and  nerve  them  to  a  degree 
of  passicm,  which  it  should  have  been  his  business  to  have 
quelled  rather  than  to  have  excited.  Splendid  metaphors  are  dis- 
played, like  gaudy  banners,  flaunting  to  and  fro  in  the  march  of 
his  argument,  and  invoking  the  sympathies,  and  exciting  the 
blood  of  those  to  whom  they  were  exhibited.  Pictures  were 
drawn,  instfaict  with  the  glow  of  the  rhetorician,  but  wanting 
in  the  accuracy  of  the  historian.  And  y<dt,  notwithstanding  the 
unsuitableness  of  the  style  when  contrasted  with  the  judicial 
beauty  of  Mansfield,  or  the  <<  majestic  sense^'  of  Thurlow,  it  is 
impossible  to  refuse  to  place  lord  Loughborough's  charge  at  the 
opening  of  the  Surry  sessions,  among  the  most  finished  specimens 
of  rhetoric  in  the  language.  With  several  extracts  we  conclude, 
regretting  that  the  limits  of  a  magazine  article  will  not  allow  us 
to  glance  at  the  celebrated  state  trials  which  followed. 

^Result  of  the  Riot. 

^'  tn  four  days,  by  the  incredible-  activity  of  this  band  of 
furies  parading  the  streets  of  the  metropolis  with  flaming 
torches,  seventy-two  private  houses,  and  four  public  gaols  were 
destroyed,  one  of  them  the  county  gaol,  and  that  built  in  such 
a  manner  as  to  justify  the  idea  that  it  was  impregnable  to  an 
armed  force.  Religion,  the  sacred  name  of  religion,  and  of 
that  purest  and  most  peaceable  system  of  Christianity,  the 
PaoTESTANT  Church,  was  made  the  profane  pretext  for  as* 
saulting  the  government,  trampling  upon  the  laws  of  the 
country,  and  violating  the  first  great  precept  of  their  duty  to 
God  and  to  their  neighbour, — the  pretext  only;  for  there  is  not^ 
I  am  sure,  in  Europe  a  man  so  weak,  so  uncandid,  or  so  unjust 
to  the  character  of  the  reformed  church,  as  to  believe,  that  any 
religious  motive  could  by  any  perversion  of  human  reason,  in- 
duce men  to  attack  the  magistrates,  release  felons,  destroy  the 
source  of  public  credit,  and  lay  in  ashes  the  capital  qf  the 

PaOTJBSTANT   FaITH.'* 

'  Batter*!  ReminieoenoeB,  117. 
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'  «  The  Law  of  Riots. 

«I  shall  state  it  to  you  in  the  words  of  that  great^  able,  and 
learned  judge,  Mr.  justice  Foster,  that  true  friend  to  the  liber- 
ties of  his  country. — ^'Insurrections/  (among  others,)  «for 
redressing  national  grievances,  or  for  the  expulsion  of 
foreigners  in  general,  or  indeed  of  any  single  nation  living 
here  under  the  protection  of  the  king,  or  for  the  reformation  of 
real  or  imaginary  evils  of  a  public  nature,  and  in  which  the 
insurgents  have  no  special  interest,  risings  to  effect  these  ends 
by  force  and  numbers,  are,  by  construction  of  law,  within  the 
clause  of  levying  war. — ^Burning  a  house  or  outhouse,  being  a 
parcel  of  a  dwelling  house,  though  not  continguous,  nor  under 
the  same  roof,  was  a  felony  at  the  common  law.'' 

^^  Rights  of  citizens  at  common  law. 

« But  here  I  take  this  public  opportunity  of  mentioning  a 
fatal  error  into  which  many  persons  have  fallen.  It  has  been 
imagined,  because  the  law  allows  an  hour  for  the  dispersion 
of  a  mob  to  whom  the  riot  act  has  been  read  by  the  magistrate, 
the  better  to  support  the  civil  authority,  that  during  that  period 
of  time,  the  civil  powet  and  the  magistracy  are  disarmed,  and 
the  king's  subjects,  whose  duty  it  is  always  to  suppress  riots, 
are  to  remain  quiet  and  passive.  No  such  meaning  was  within 
the  view  of  the  legislature ;  nor  does  the  operation  of  the  act 
warrant  any  such  effect.  The  civil  magistrates  are  left  in 
possession  of  those  powers  which  the  law  had  given  them 
before ;  if  the  mob  collectively,  or  a  part  of  it,  or  any  individual, 
within  and  before  the  expiration  of  that  hour,  attempts  or 
fcegins  to  perpetrate  an  outrage  amounting  to  a  felony,  to  pull 
down  a  house,  or  by  any  other  act  to  violate  the  laws,  it  is  the 
duty  of  all  present,  of  whatever  description  they  may  be,  to 
endeavour  to  stop  the  mischief,  and  apprehend  the  offender. 


n 


948  District  Court  qf  Philadelphia. 


IN    TflE    DISTRICT  COURT    FOR  THE    CITY    AND 
COUNTY  OF  PHILADELPHIA. 

[Oct  1st,  1843. 

HART  V.  JOHNSON. 

1.  A  conye3r&nce  of  property  with  habendum  **to  AM  to  them  the  mid  St.  8.  ami 
J.  Hm  and  wife,  their  heire  and  aaeigne  a$  tenanle  in  eomman  and  not  ma  jaim 
tenante^''  doefl  not  create  a  aeparate  estate  in  each  of  the  three  gruiteee  aa 
tenants  in  common,  but  vests  one  moiety  o£thp  property  in  H.  S.  and  the  other 
moiety  in  J.  H.  &  wife,  as  tenants  by  entireties,  they  forming  together  the  other 
tenant  in  common. 

This  was  an  amicable  action  of  ejectment  brought  to  recover 
a  portion  of  certain  premises  situated  on  Old  York  Road,  in  the 
county  of  Philadelphia.  The  argument  arose  on  the  foUowing 
case  stated. 

«  This  action  is  brought  to  recover  the  difference  between  one 
third  and  one  half,  or  one  sixth  of  certain  premises  described 
in  an  indenture  dated  May  5,  1800,  (6.  S.  4,  318,)  between 
Mary  de  Brahm  of  the  first  part,  and  H.  Speakman  and  John 
Hart  and  Lydia  his  wife,  of  the  second  part 

«  The  facts  are,  that  the  above  described  premises  were  con- 
veyed by  Mrs.  de  Brahm  to  Mrs.  H.  Speakman  and  John 
Hart  and  Lydia  his  wife,  by  the  above  deed,  to  hold  to  them 
and  their  heirs  and  assigns,  as  tenants  in  conmion,  and  not  as 
joint  tenants. 

«  Mrs.  Speakman,  and  John  Hart  and  Lydia  his  wife,  after- 
wards by  indenture  dated  July  11, 1805,  granted  one  undivided 
third  part  of  said  premises  to  Sarah  Speakman,  (deed  book  G.  S. 
4,  320,  &c.)  and  Sarah  Speakman  afterwards  by  indentures, 
dated  12th  April  1806  (deed  book  G.  S.4,  322)  granted  the  said 
one  third  part  of  the  premises  to  John  Hart  in  fee. 

«  The  question  is,  whether  under  the  first  above  recited  deed, 
Mrs.  H.  Speakman  took  a  third  part,  or  a  moiety  of  the  premises 
thereby  conveyed. 

<<  If  the  court  should  decide  that  she  took  but  one  third  part, 
then  judgment  to  be  entered  in  favour  of  Lydia  Hart  for  one 
third  part  If  she  took  one  half,  then  judgment  is  to  be  entered 
in  favour  of  Lydia  Hart  for  one  half  part. 

<<N.  B.  Mrs.  Speakman  was  the  mother  of  Mrs.  Lydia  Hart, 


the  plaioliffy  and  on  her  decease  intestate^  one  third  part  of  her 
iaterest  ia  the  premises  descended  to  her. 

/^  Mrs.  L.  Hart,  survived  her  husband  John  Hart,  who  died 
intestate,  leaving  a  number  of  children. 

Eli  K.  Price  Esq.^  for  plaintiff. 

H.  J.  WUliama  Esq.,  for  defendants. 

The  opinion  of  the  court,  (Jon£S  J.  dissenting)  was  delivered 
by  bis  honour,  judge  Stkoud,  as  follows : 

It  is  clear,  that  no  legal  impediment  was  in  the  way  of  the 
creation  by  the  parties,  of  estates  of  either  of  the  descriptions 
contended  for.  The  grantees,  considered  as  three  individuals, 
might  have  been  made  tenants  in  common,  each  entitled  to  a 
separate  estate  in  a  third  part  of  the  whole;  or  a  separate  estate 
in  a  Tnaiety  of  the  property  conveyed,  might  have  been  given  to 
Mrs.  Speakmau,  as  cm€  tenant  in  common,  and  a  like  estate  in 
the  other  moiety,  to  Mr.  and  Mrs.  Hart  together,  as  the  other 
tenant  in  common. 

And  it  is  equally  clear,  that  the  parties  intended  to  convey 
one  or  the  other  of  these  estates. 

The  language  of  the  habendum  is,  <<  to  hold  to  them  the  said 
H.  S.  and  J.  H.  and  wife,  their  heirs  and  assigns  as  tenants  in 
conmion,  and  not  as  joint  tenants.^' 

.  These  are  all  technical  expressions,  and  it  must  be  taken  they 
were  so  known  to  be  by  the  parties,  and  were  selected  to  de- 
dare  their  meaning  as  most  apt  and  significant  for  the  purpose. 

The  designation,  <<  to  H.  S.  and  J.  H.  and  wife  and  their 
heirs,^^  conveys  a  fee  in  the  property,  and  was  therefore  all  that 
was  necessary  to  divest  the  grantor  of  all  her  estate,  and  trans- 
fer it  to  the  grantees.  The  other  words,  <<  as  tenants  in  common 
and  not  as  joint  tenants,''  wctc  added  to  cany  out  the  wishes  of 
the  ^an/ee«,and  were  of  no  importance  as  respected  the  ^ran/or. 

The  primary  purpose  of  these  additional  words,  was  mani- 
festly to  prevent  the  Joint  tenancy  whidi  would  have  been 
implied  by  their  omission.  But  this  Joint  tenancy  would  have 
been,  between  Mrs.  Speakman  as  one  joint  tenant,  and  Mr. 
and  Mrs.  Hart  together  as  the  other,  and  not  between  the  three 
taken  as  so  many  individuals :  For  the  estate  which  these  words 
would  have  created  in  Mr.  and  Mrs.  Hart,  would  not  have 
been  a  Joint  tenancy,  but  a  tenancy  by  entireti^^  f  ^^  ^^^i* 
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cidents  of  which  two  estates  differ  from  each  other  in  important 
particulars.  Now  to  have  said,  that  the  estate  should  be  held 
by  the  grantees  ^'as  tenants  in  common/'  without  more/would 
have  effectually  negatived  the  idea  of  di  joint  tenancy ^  and  also, 
of  a  tenancy  by  entireties^  and  would  have  given,  at  the  same 
time,  the  very  estate  which  is  contended  for  by  one  of  the  parties 
as  the  true  construction  of  the  deed. 

But  in  this,  no  effect  whatever  is  given  to  the  expression, 
^<  and  not  as  joint  tenants,'^  Those  words  are  thus  rendered 
mere  expletives  notwithstanding  they  have  a  fixed  legal  sense. 
I  cannot  regard  this  as  a  sound  construction.  We  are  bound 
to  give  effect  to  each  word  of  the  deed  if  this  can  be  done  con- 
sistently  with  the  rul6s  of  law.  The  construction  which  con- 
fers a  moiety  of  the  property  on  Mrs.  Speakman  as  one  tenant 
in  common^  and  the  other  moiety  on  Mr.  and  Mrs.  Hart,  as 
forming  together  the  other  tenant  in  common^  calls  into  opera- 
tion every  word  in  the  deed,  and  gives  to  each  its  foil  and  proper 
import. — I  know  not  what  other  language  could  have  defined 
such  an  estate  As  briefly  and  as  well,  and  I  must  suppose  there- 
fore in  imputing  this  meaning  to  it,  that  I  carry  into  effect  the 
very  intent  of  the  parties.  The  plaintiff  is  entitled,  therefore, 
in  my  opinion,  to  judgment  for  one-half  part  of  the  premises 
described  in  the  deed  of  May  5, 1800.i 

Jones  J.  dissentmg,  gave  the  following  opinion : 
The  question  in  this  case  arises  upon  an  indenture  bearing 
date  May  5th,  1800,  between  Mary  de  Brahm  of  the  first  jSart 
and  H.  Speakman,  and  John  Hart  and  Lydia  Hart  his  wife  of 
the  other  part,  whereby  the  party  of  the  first  part  granted  and 
conveyed  to  the  party  of  the  second  part,  their  heirs  and  ass^ins 
as  tenants  in  eomtnonf  and  not  as  joint  tenantSjCertaia  premises 
to  have  and  to  hold  the  same  to  them,  their  heirs  and  assigns 
forever  as  tenants  in  common  and  not  as  joint  tenants.  The 
plaintiff  contends  that  under  this  limitation,  John  Hart  and  wife 
took  only  one  moiety  of  the  premises  granted,  which  they  held 
between  themselves  as  tenants  by  entireties ;  and  that  H.  Speak- 
man took  the  other  moiety,  which  she  held  as  tenant  in  common 
with  Hart  and  wife,  tenants  by  entireties  of  the  other  moiety. 

*  The  mpreine  court  has  recently  sosttincd  this  view  of  the  case  by  affirming 
the  judgment  of  the  court  below.-^£o. 
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The  defendants  contend  that  H.  Speakman^  and  John  Hart 
and  Lydia  his  wife^  each  took  by  this  Umitation  a  third  part  of 
the  premises  granted^  which  they  held,  each  as  tenant  of  a  third 
part  in  common  with  the  others.  The  question  then  is  simply 
a  question  of  construction  upon  the  limitation  of  the  estate  con- 
tained in  this  deed.  It  is  well  settled,  that  if  a  husband  and 
wife  take  to  themselves  an  estate  jointly  during  their  marriage, 
they  have  not  several  estates,  nor  are  they  tenants  in  common 
nor  yet  joint  tenants,  in  the  proper  or  legal  sense  of  the  words,  but 
in  consequence  of  the  union  of  their  persons  by  marriage,  each 
has  the  whole  estate  in  the  parcels  granted,  entirely  as  one  per« 
son ;  so  that  on  the  death  of  either  of  them,  the  whole  tenement 
or  thing  granted  in  respect  to  the  whole  estate  belongs  to  the 
survivors,  (8  Coke  71,  b;  9  Coke  138;  2  Vem.  Rep.  120;  Prec  in 
Ch.  1;  2  Bl.  Rep.  1211;  5  T.  R.  652.) 

This  rule  does  not  rest  however  upon  the  ground  bf  want  of 
capacity  in  the  husband  and  wife  to  hold  an  estate  by  moieties. 
For  it  has  also  been  settled  that  if  a  man  and  woman  be  joint 
tenants  of  lands  and  they  afterwards  intermarry,  they  continue 
to  hold  by  moieties  after  the  marriage,  because  the  marriage 
cannot  annul  or  make  void  the  seisin  or  estate  which  they  took 
by  the  grant  (F.  N.  B.  194;  B.  Co.  Lit.  187  b,  and  note  2  and 
authorities  there  cited.)  The  rule  appears  to  be  nothing  more, 
than  a  principle  of  construction  which  is  applied  to  words  limit- 
ing an  estate  to  two  persons  generally  or  to  them  and  their  heirs, 
where  the  grantees  are  husband  and  wife.  In  such  case  the  law  " 
determines  the  estate  to  be  joint,  but  because  the  husband  and 
wife  are  considered  only  as  one  person,  there  can  be  no  moieties 
between  them.  Each  of  them  therefore,  if  seized  at  all,  is  seized 
per  tout  only,  as  they  cannot  (considered  as  one  person)  be  seized 
per  my  as  joint  tenants  are.  In  harmony  with  this  princii^le  it 
has  been  also  settled  that  if  a  joint  estate  be  made  to  a  hudband 
and  wife  during  their  marriage  and  to  a  third  person,  the  husband 
and  wife  have  but  one  moiety  of  the  thing  granted>  for  they  are 
in  this  case  only  considered  as  one  person — and  the  other 
grantee  shall  have  the  other  moiety — ^Lit.  §  291«  In  this  case, 
however,  the  estate  is  wholly  joint,  and  by  survivorship  may 
ultimately  become  vested  wholly  in  either  of  the  three.  Thus 
if  the  husband  should  first  die,  the  wife  would  take  the  entire 
moiety  which  she  held  with  her  husband,  and  thus  become 
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properly  speakiog  a  joint  tenant  .with  the  other  grantee,  and 
upon  the  death  of  either  of  them  without  seTering  the 
tenancy,  the  whole  tenement  would  belong  to  the  survivor. 
But  no  such  rule  as  this,  is  appUcable  to  the  case  of  lands 
granted  to  husband  and  wife  (not  jointly)  but  as  tenants  in 
common.  When  an  estate  is  granted  to  husband  and  wife 
generally,  without  saying  how  they  shall  hold  it,  the  limitation 
of  an  estate  by  entireties  is  consistent  with  th^  supposed  union 
of  their  persons  in  one.  But  if  the  estate  be  limited  to  them 
expressly  as  tenants  in  common,  they  cannot  be  deemed  one 
person  without  rejecting  the  express  words  of  limitation  as 
insensible;  for  as  there  can  be  no  moieties  between  them  con- 
sidered as  one  person,  so  there  can  be  no  tenancy  in  common 
between  them  considered  as  one  person :  They  must  therefore  be 
considered  individually  distinct,  or  these,  words  of  the  Umitation 
must  be  rejected.  Besides,  these  special  words  of  limitation  are 
added  to  control  the  effect  of  the  preceding  clause,  which  by 
itself,  would  convey  a  joint  estate  and  their  effect  is  to  give  a 
sole  or  several  seisin  to  each,  and  consequently  are  repugnant 
to  the  notion  of  a  seisin  by  entireties,  which  can  exist  only 
when  the  estate  is  joint.  The  case  is  not  altered,  when  lands  are 
granted  to  a  husband  and  wife  and  a  third  person  as  tenants  in 
common.  The  words,  <<as  tenants  in  common,''  may  be  referred 
to  the  three  grantees,  and  there  is  nothing  in  the  deed  which 
can  restrain  their  application  to  two  of  them ;  they  also  contain 
in  themselves  the  negation  of  every  other  kind  or  quality  of 
estate.  They  as  much  exclude  the  idea  of  a  joint  estate  by 
entireties  between  the  husband  and  wife  in  any  part  of  the 
lands  granted,  as  the  idea  of  a  joint  tenancy  between  the  hus- 
band and  wife  considered  as  one  person  and  the  other  grantee. 
We  cannot  therefore  confine  their  operation  to  the  husband  and 
wife  considered  as  one  tenant  and  the  other  grantee,  as  the  other 
tenant,  without  treating  them  as  insensible  in  respect  to  the  per- 
son of  the  wife,  nor  can  we  construe  them  so  as  to  qualify  the 
estates  as  between  the  husband  and  wife  considered  as  one 
person  and  the  other  grantee,  without  making  them  insensible 
and  inoperative  to  exclude  a  joint  estate  by  entireties,  as  be- 
tween  the  husband  and  wife,  although  these  words  of  limi^tion 
purporting  a  tenancy  in  conunon  between  them,  are  as  incdnsis- 
tent  with  an  estate  by  entireties,  as  they  are  with  an  estate  in 
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joint  tenancy.  But  in  the  deed  under  consideration,  the  nega- 
tive clause,  <<  and  not  as  joint  tenants/'  is  added  to  these  special 
words  of  limitation,  and  this,  it  is  supposed,  materially  alters 
the  case.  These  words,  it  is  said,  are  superfluous  in  reference 
to  the  husband  and  wife  because  they  cannot  hold  together  as 
joint  tenants :  It  is  therefore  inferred  that  the  parties  intended 
to  use  them,  as  they  might  take  effect,  viz.  with  reference  to  the 
husband  and  wife  considered  as  one  tenant,  and  the  other 
grantee  as  the  other  tenant,  so  that  the  parties  meant  merely,  that 
the  husband  and  wijGa  considered  as  one,  should  not  hold  as 
a  joint  tenant  with  the  other  grantee.  From  this  conclusion 
another  is  drawn,  viz.  that  as  the  negative  words,  <<  not  as  joint 
tenants,"  cannot  take  effect  in  respect  to  the  husband  and  wife^ 
bat  only  as  between  them  considered  as  one,  and  their  co-grantee, 
so  that  the  words,  <<as  tenants  in  common,"  must  undergo  a 
similar  restriction,  and  be  understood  merely  as  limiting  a  tenancy 
in  common  by  moities  between  the  husband  and  wife,  considered 
as  one  tenant,  and  the  other  grantee,  as  the  other  tenant.  This 
construction  makes  the  husband  and  wife  tenants  by  entireties 
of  one  moiety  by  implication,  which  moiety  they  hold  as  a  tenant 
in  common  with  the  grantee  of  the  other  moiety.  This  view 
of  the  case  is  urged  by  the  plaintiff,  on  the  ground  of  the  sup* 
posed  intention  of  the  parties  to  the  grant,  of  which  the  only 
evidence  is  the  artificial  sense  of  the  negative  clause  before 
mentioned.  There  would  have  been  no  ground  whatever  for 
this  argument  if  the  estate  had  been  limited  to  the  grantees, 
their  heirs,  and  assigns,  not  as  joint  tenants,  nor  as  tenants  hy 
entiretiesy  but  as  tenants  in  common.  Strictly  however,  these 
negative  clauses  are  not  necessary,  because,  as  has  be^ti  observed, 
the  express  limitation  of  the  lands  to  the  grantees  as  tenants  in 
common,  necessarily  puts  a  negative  upon  any  construction  of 
the  antecedent  words  which  would  limit  any  other  kind  of 
estate  to  them  or  any  two  of  them,  and  all  that  can  properly  be 
said  is,  that  the  imptied  negative  is  broader  than  that  which  the 
parties  have  undertaken  to  express.  It  is  by  no  means  clear, 
that  the  parties  intended  that  tfie  effective  words  of  the  limit- 
ation should  be  curtailed  in  their  operation  by  this  negative 
clause.  It  has^  been  diown,  that  the  limitation  to  the  grantees, 
as  tenants  in  eammony  has  respect  as  well  to  the  individuality 
of  their  persons,  as  to  the  kind  of  estate  they  are  to  take.    The 
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IkaitatioQ  therefore  is  repugnaiit  to  the  notioiL  that  ttie  himbaiid 
axid  the  wife  are  to  hold  oae  portioa  of  the  land^  as  one  persott 
and  also  to  the  idea  oi  a  joint  estate  between  them.  A  aiffident 
objection  then  to  the  construction  contended  for  by  the  plaintiff 
is,  that  it  makes  the  operative  words  of  limitation  insensible  and 
inoperative,  so  £BLr  as  they  respect  the  persons  of  the  husband  and 
wife,  as  well  as  the  estates  which  these  words  apparently  are 
intended  to  give  them.  This  construction  creates  a  greator  diffi- 
culty than  that  which  plaintiff  would  avoid.  The  argument  is: 
These  words,  <<not  as  joint  tenants,''  can  have  no  meaning  i& 
reference  to  the  husband  and  wife :  Tharefore  all  these  special 
words  of  limitation  must  be  restrained  in  their  operation  to  the 
grantees  considered  as  two  tenants,  the  husband  and  wifebetng 
one;  leaving  the  husband  and  wife  to  take  by  operation  of  law, 
a  joint  estate,  by  entireties,  in  their  moiety.  The  answer  of  the 
defendants  is,  the  words,  <<  as  tenants  in  common,'^  control  the 
operation  of  the  general  words  of  grant,  and  negative  the  con- 
clusion that  the  husband  and  wife  are  to  hold  their  portion 
jointly  by  entireties ;  and  it  does  less  violence  to  the  deed,  to 
suppose  the  parties  did  not  express  all  they  intended  by  these 
negative  words,  than  to  suppose  they  expressed  tn^re  than  they 
intended  by  the  operative  and  controlling  words  of  limitation. 
But  the  negative  words  in  question  are  not  entirely  insessible 
even  in  respect  to  the  husband  and  wtfe ;  for  although  tfiey  canaoC 
hold  lands  given  to  them  during  the  marriage  as  joint  tenants 
in  the  technical  sense,,  yet  they  may  take  a  joint  estate,  and 
these  negative  words  may  be  understood  as  exdilding  such 
joint  estate  as  they  were  capable  of  taking.  Such  a  use 
of  them  would  indeed  be  inartificial,  but  if  construed  in  this 
way,  they  would  have  an  effective  sense.  Yet  if  we  are 
bound  to  consider  them  as  used  in  the  strict  technical  meaning, 
they  are  not  repugnant  to  the  limitation  previously  made  to  the 
parties  of  the  premises  granted^  as  tenants  in  common.  In  this 
ease,  however,  the  use  of  the  habendum,  as  to  its  qualifying  elBect 
upon  the  prennses,  is  in  a  measure  superseded  by  the  spectal 
terms  of  the  grant  The  use  of  the  habendum,  is  to  sever  i»e- 
mises,  which  prima  fade  seem  to  be  joint,  wheoi  the  parties 
intend  to  create  several  estates ;  for  aa  express  estete  aUna^ 
oositrols  an  implied  estate,  %  Co.  55  a;  Go^  Lit^  IM  b*.o»  sect 
ft98  of  Lit  &a,  187  b*    But  here  thepremiseSyjmffMiySicJsdo  not 
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teem  to  be  joint  Tbe  pvoper  office  of  ibe  prefloiflee  is  to  des- 
cribe tbe  pearties  and  die  grants  snd  to  ascertain,  with  certainty, 
Ae  thing  graoled;  while  that  of  the  habendum  is,  to  name  the 
grantee  and  to  limit  the  certainty  of  liie  estate  which  he  is  to 
bBLYB  in  Jthat  thing,  and  the  use.  Here,  however,  the  premises 
which,  allhaag^  aufbrmal,  aie  not  inoperative,  do  more :  They 
purport  a  gnnt  olseuenal  and  not  joint  estates,  to  the  grantees. 
Tbe  lands  are  granted  to  H.  Speakman,  John  Hart  and  Lydia  his 
wife,  as  tenants  in  oomnKUL  The  habendum  in  this  case,  there- 
fore, does  not  sever  premises  j^m«ybete  joint,  but  only  limits  in 
conformity  with  the  premises,  estates  already  severed,  and  if  the 
habendnm  in  this  ease  had  omitted  to  limit  any  certain  estate  to 
die  hn^and  and  wife,  they  could  not  be  tenants  by  entireties 
of  the  thing  granted;  becaose  ihek  estates  in  tihiat  thing,  by  the 
very  grant  creating  them,  are  several  and  not  joint  And  here 
again  (as  in  respect  to  the  habendum)  the  court  are  called  upon 
to  nullify  the  words  <<  as  tenants  in  common,''  which  first  occur 
— by  the  negative  clause  which  is  added ;  that  is  to  say,  we  are 
called  upon  to  decide,  that  these  words  which,  in  this  place,  can 
only  serve  to  qualify  the  estates  granted  and  make  them  several 
in  their  origin,  shall  not  make  them  sev^al  in  respect  to  the 
husband  and  wife  inter  ae,  but  the  husband  and  wife  shall  be 
deemed  to  take  a  joint  estate  because  of  the  addition  of  these 
words,  «  and  not  as  joint  tenants." — Of  course,  if  they  are  not 
to  take  as  joint  tenants,  they  are  not  to  take  an  estate  jointly; 
for  joint  tenants  must  hold  jointly ;  but  it  seems  to  me  illogical 
to  say,  that  because  husband  and  wife  cannot  take  a  j(Hnt  estate 
granted  to  them  during  the  coverture  per  my^  therefore  they 
shall  take  it  per  tout  in  a  case  where  the  grant  itself  is  not  of  a 
joint  estate,  but  is  first  made  to  them  severally  in  the  premises, 
and  afterwards  limits  to  them  in-  the  habendum  expressly  as 
t^iants  in  common.  It  is  a  rule,  that  if  there  be  an  express 
limitation  in  the  premises,  it  controls  the  habendum;  and  if  the 
habendum  be  rej^ugnant,  it  is  void,  and  the  premises  good> 
%  Co.  55  a;  9  Co.  4^;  Cro.  Eliz.  254, 255  pi.  27;  Hob.  171 ;  2  Roll 
Abr.  66;  14  Vin.  151.  Another  objection  to  the  construction 
contended  for  by  the  plaintifi*,  is,  that  it  makes  the  wordli  of 
grant,  which  are  not  general,  but  special  and  descriptive  of  one 
particular  kmd  of  estate,  and  that  too,  a  kind  of  estate  which 
the  grantees  are  capable  of  taking  and  hotding*— create  and  con- 
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▼ey  heterogeneous  estates.  Admitdng  that  this  may  oecor, 
when  the  rules  of  law  will  not  idlow  the  woids  of  the  parties  to 
take  eflfect,  or  to  take  the  same  effect  in  respect  to  all  the  gran- 
tees, as  in  the  case  of  a  grant  jointly  to  a  husband  and  wife 
during  coverture  and  a  third  person  as  joint  tenants;  admit- 
ting too,  that  heterogeneous  estates  may  be  limited  upon  general 
words  of  grant,  by  appropriate  words  of  limitation,  this  lesok 
seems  impossible  when  the  same  words  are  used  in  respect  to  a// 
the  grantees  and  applied  to  them  conjunctively  and  without  dis^ 
crimination,  as  in  this  case;  if  these  words  create  and  limit  a 
particular  kind  of  estate,  and  the  estate  be  such  as  the  giaotor 
has  power  to  grant  and  the  grantees  and  every  of  them  have 
a  perfect  legal  capacity  to  take  and  hold :  For  in  such  a  case 
there  is  no  reason  why  the  words  diould  not  have  their  fuU 
effect,  as  applied  to  each  grantee,  and  if  they  have  their  full 
effect,  they  must  have  the  same  effect,  and  if  the  same  effect,  then 
each  grantee  must  take  an  estate  of  the  same  quantity  and  quality 
as  every  other  grantee.  It  is  for  this  reason,  that  the  plaintiff 
in  this  case,  is  obliged  to  reject  the  words  of  limitation  in  the 
habendum  as  wholly  insensible,  and  inoperative  so  &r  as  they 
refer  to  the  husband  and  wife,  and  the  estates  granted  to  them, 
'  in  order  that  the  husband  and  wife  may  take  a  joint  estate 
between  themselves  by  implication  from  the  premises.  But 
this  is  not  all :  As  the  same  words  occur  in  the  premises,  they 
must  be  rejected  there  also,  so  far  as  they  are  applicable  to  the 
husband  and  wife,  although  their  effect  in  that  place  (if  allowed 
to  have  any  effect  at  all)  is,  as  has  been  observed  already,  to  make 
the  estates  of  the  husband  and  wife,  as  well  as  that  of  the  other 
grantee,  several  in  their  creation.  In  the  case  of  Springer  v. 
Phillips,  (1  Eq.  Cases  Abr.  293.  c.  11,)  which  arose  on  a  devise 
to  five  persons,  it  w^  made  an  objection  to  one  of  the  construc- 
tions contended  for,  that  the  devise  was  to  all  five ;  the  court 
said  they  must  all  ^ke  alike  and  not  one  be  a  tenant  in  common 
and  the  other  four  joint  tenants. 

But  the  construction  contended  for  by  the  defendants,  not 

only  gives  to  each  of  the  grantees,  the  same  kind  of  estates  by 

the -same  words,  but  it  gives  full  effect  to  every  part  of  the  deed 

i  — each  of  the  clauses  under  consideration,  being  understood  m 

j  its  natural  and  customary  sense,  and  applied  according  to  the 

j  grammatical  relation  and  connexion  of  the  different  parts. — ^It 


P^mmpmck^  t.  PmnqKtchtr  ei  aL  957 

aikrrs  the  n^adre  wordb  ^and  not  as  joint  tananls''  to  operate 
te  &r  as  they  can  opeiate,  while  the  special  and  operalive  words 
^  as  tenants  in  common^'  both  where  they  occur  in  the  premises 
and  in  the  habendum,  are  applied  (as  they  grammatioaUy  most 
be)  equally  to  all  the  grantees  named,  and  the  estate  whidi  they 
are  respectively  to  take. 

For  these  reasons,  I  am  of  opinion  that  jadgment,  on  tlie  ease 
stated,  riiould  be  entered  in  favour  of  the  plaintiff  fer  one^third 
part  of  the  premises  granted  by  Mary  De  Brahm  to  H.  Speak- 
man,  John  Hart,  and  Lydia  his  wife  by  the  deed  before  men- 
tioned. 
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PENNEFACKER  V.    PENNEFACKER  ET  AL. 

1.  In  an  action  for  a  distributive  share  of  an  intestate's  personal  estate,  ascertaineci 
bj  a  settled  administration  account,  the  statute  of  limitations  is  no  bar. 

2.  And  it  makes  no  difference  that  the  defendants  are  not  named  as  administrators, 
and  that  the  declaration  arers  advancements  to  them  and  other  children,  by  the 
intestate,  which  it  b  claimed  ought  to  be  broaght  into  hotobpot 

3.  But  the  provisions  of  the  18th  section  of  the  act  of  19th  of  April,  1794,  and  19th 
section  of  the  act  of  8th  of  April,  1833,  may  be  pleaded  in  bar  in  such  an  action. 
These  provisions  are  not  confined  to  claims  made  by  collaterals. 

Pennepacker  and  Dillingham  argued  for  the  plaintiff. 
jLewis  and  Haines  for  the  defendants. 

nrhe  opinion  of  the  courts  which  sufficiently  states  the 
pleadings,  was  delivered  by  Bell,  president,  March,  1843. 

This  is  an  action  on  the  case  to  recover  a  distributive  share  of 
the  personal  estate,  late  of  Harman  Pennepacker  the  elder,  de- 
ceased, in  the  hands  of  the  defendants,  as  shown  by  an  account 
aettled  by  them,  as  administrators  of  the  deceased,  in  the  or- 
phans' court  of  this  county,  and  confirmed  on  the  8th  of  March, 
18d8.  The  plaintiff  is  a  grandson  and  one  of  the  next  of  kin 
of  the  decedent,  and  by  his  declaration,  filed  in  the  cause,  alleges 
that  certain  other  of  the  children  of  the  deceased,  including  the 
defendants,  were  advanced  by  the  intestate,  in  his  lifetime,  in 
dtvers  sums  of  money,  which  he  claims  to  have  brought  into 
hotchpot  or,  at  least,  to  be  taken  into  account  in  any  distribution 
to  be  made  of  the  balance.  To  this  declaration  the  defendants 
haTe  pleaded,  Isty^Tbe  statute  of  limitations.    9d,  That  the 

▼OL.  IIL HO.  VIII.  31 


358  Common  Pkas  ^Cheater  CaufUy. 

plainti£f  did  not  lay  legal  claim  to  his  sluune  of  the  estate  of  Har- 
man  Pennepacker  deceased,  within  seven  years  after  the  said 
intestate's  death.  To .  both  these  pleas,  the  plaintiff  has  de- 
murred generally^  and  the  question  is,  whether  either  of  theui 
is  sufficient  to  bar  his  recovery. 

If  any  weight  is  to  be  given  to  the  repeated  and  solemn  de- 
cisions of  the  supreme  court  of  the  state,  it  is  clear  the  defendaifts' 
first  plea,  cannot  avail  them.  In  Thompson  v.  M'Gaw  {Z  W« 
161)  it  is  settled  that  the  statute  of  limitations  presents  no  bar  to 
the  recovery  of  a  legacy,  because,  by'operation  of  law,  an  exe- 
cutor is  a  trustee,  undertaking  to  administer  the  effects  of  the 
testator  for  the  benefit  of  others,  and  the  obligation  to  pay  the 
legacy  constitutes  a  technical  and  subsisting  trust  not  embraced 
by  the  statute.  The  same  doctrine  is  asserted  in  Dcebler  «. 
Suavely  (5  W.  225),  and  in  Patterson  v.  Nichol  (6  W.  379)  for 
the  same  reasons  and  others,  if  possible,  stronger,  it  was  held 
that  the  statute  is  not  applicable  in  an  action  for  a  distributive 
share  of  an  intestate's  estate.  In  the  last  case,  it  is  said,  that 
such  claims  are  peculiarly  within  the  cognizance  of  the  orphans' 
court,  and,  therefore,  not  embraced  within  the  terms  of  the  act 
of  limitation ;  and,  besides,  the  payment  of  distributive  shares^ 
among  the  next  of  kin  of  mtestates,  is  secured  by  the  bonds  given 
by  administrators,  upon  their  taking  out  letters  of  adniinistration^ 
and,  it  is  clear,  that  all  claims  secured  by  bonds  or  specialties, 
are  not  included  within  the  statute. 

That  the  plaintiff's  declaration  does  not  claim  against  the  de- 
fendants, eu  administrators,  can  make  no  difference.  His  titlQ. 
to  recover  is  founded  on  the  trust  undertaken  by  them,  and  the  - 
trust  is,  accordingly,  and  necessarily,  set  out  as  the  ground-work 
of  his  action.  It  is  hardly  necessary  to  add  that  the  suggestion 
of  advancements  does  not  vary  the  character  of  the  demand; 
h  is  still  of  a  dtstributiv^e  share,  the  amount  of  which  is  subject 
to  be  enlarged  or  limited  as  the  allegation  of  advancement  may 
prove  to  be  true  or  groundless. 

But  the  defendants'  second  plea  in  bar  is  better  founded. 
By  the  18th  sec.  of  the  act  of  19th  of  April  1794,  providing  for 
the  descent  aud  distribution  of  intestates'  estates,  it  was  pro- 
vided that  ^a\l  such  of  the  intestates'  relations,  and  persons 
concerned,  who  shall  not  lay  legal  claim  to  their  respective 
shares  of  the  personal  estate  of  the  deceased,  within  sevea 
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yean  after  the  decease  of  the  intestate,  shall  be  debaned  from 
the  same  forever.''  This  provision,  thus  plainly  and  unequivo- 
cally expressed,  is  a  part  of  an  act  of  assembly,  amendatory 
of  and  consolidating  prior  acts  on  the  same  subject,  and  intended 
to  present  a  system  for  the  government  of  the  descent  of  the 
real  and  the  distribution  of  the  personal  estate  of  intestates. 
It  continued  on  our  statute  book,  unrepealed  and  unmodified, 
unto  the  enactment  of  the  revised  act  of  April  1833,  into  which 
it  was  incorporated  in  the  same  terms  in  which  it  stands 
in  the  act  of  1794,  having  been  thus  reported  by  the  commis- 
sioners to  revise  the  civil  code.  That  when  first  enacted  it  was 
intended  as  a  statute  of  limitations  and  repose,  is  not  only  clear 
from  its  language  and  the  context  of  the  act  of  which  it  is  a 
part,  but  is,  plainly,  deducible  from  the  legislative  policy  of 
that  period,  as  shown  by  many  acts  of  assembly,  prior  and  sub- 
sequent Among  these  is  the  act  of  1705,  entitled,  <<the  law 
about  seven  years'  quiet  possession ;"  the  act  of  1713,  for  the 
limitation  of  personal  actions;  the  act  of  1785,  limiting  entries 
.on  lands;  of  1797,  limiting  the  lien  of  the  debts  of  a  dece- 
dent on  bis  real  estate,  to  a  period  of  seven  years ;  and  of  1798, 
limiting  the  lien  of  judgments  and  prescribing  a  time  within 
which'  suits  must  be  brought  against  sureties  in  the  official  bonds 
of  publie  officers.  All  these  statutes,  with  the  exception  of 
that  portion  of  the  acts  of  1794  and  1833,  under  consideration, 
have  been  the  subjects  of  judicial  construction,  and  are  repeat- 
tedly  recognised  as  existing  and  binding  laws.  Why  then 
should  not  this  enactment,  for  the  barring  a  stale  demand,  be 
enforced  ?  The  only  objection*  uiged  against  it  as  a  subsisting 
law,  is  that  of  the  numerous  cases  which  have  arisen  and  been 
decided  since  1794  as  well  in  the  supreme  court  as  the  courts  of 
common  pleas,  in  which  its  provisions  were  applicable  and  of 
which,  it  must  have  been  decisive,  not  one  case  can  be  shown 
where  it  has  been  noticed  or  its  existence  even  hinted  at.  An 
examination  of  the  reported  decisions  of  the  supreme  court  shows 
this  to  be  the  fact,  so  far  as  that  court  is  concerned.  But  the 
consequence  suggested,  by  no  means  follows.  The  absence  of 
judicial  notice  cannot  operate  a  repeal  of  the  act  Non  user 
does  not  render  a  statute  obsolete,  in  Pennsylvania,  unless  per- 
haps there  be  such  a  change  of  circumstances,  modification  of 
dvfl  rdations  and  rights,  or  revolntioa  irf  public  policy^  as 
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would  mabe  its  reriral  to  operate  ioiqoilouflly  and  oppwMBiTriy. 
No  such  reason  can  be  urged  here.  On  the  eontrary,  the  en*- 
forceaaent  of  the  law  in  question,  is  entirely  consonant  with  the 
legal  policy  of  the  country ^  which  always  sought  to  set  a  bound 
to  litigation  by  postponing  the  claims  of  the  negligent  -and 
careless;  and  this  policy  is  of  peculiar  propriety  in  all  cases 
touching  the  settlement  and  final  distribution  of  intestates' 
estates.  But  apart  from  this,  the  limitation  in  bar  of  the  claim 
of  a  distributee,  is  re-enacted  by  the  act  of  the  8th  of  Apni, 
1833,  and  with  such  alteratioDs  of  the  proviso  of  the  original 
section,  contained  in  the  act  of  1794,  as  proves  incontestibiy^ 
that  the  legislature  did  not  re-sanction  it,  carele«dy  and  widioal 
knowledge.  The  remarks  of  the  civil  code  commisstoners^ 
accompanying  the  bill  which,  afterwards,  became  the  act  of 
1833,  shows  that  this  provision  had  not  only  been  the  subject  of 
their  deliberations,  but  that  the  attention  of  the  law  makers  was^ 
emphatically,  called  to  it  as  furnishing  a  beneficial  rule.  How 
then  can  it  be  said,  with  any  show  of  reason,  that  it  is  obsolete  ? 
This  statuary  limitation  then,  being  in  full  force,  does  the 
defendants'  second  plea  bring  the  case  within  the  sphere  of  its 
operation?  In  answer  to  this  question  it  was  urged,  on  the 
argument,  that  the  operation  of  this  provision  must  be  confined  to 
daims  made  by  collaterals,  because,  as  was  said,  the  words  <<  in- 
testates' relations,  and  persons  concerned,''  were  not  intended 
to  include  lineal  descendants,  and  therefore  the  plaintiff's  claim 
is  not  affected  by  it.  But  the  words,  as  universally  under- 
stood, are  broad  enough  to  embrace  all  the  next  of  kin,  Uneal 
and  collateral,  and  I  have  failed  to  perceive  any  thing  in  the 
context  of  the  acts  of  assembly  showing  an  intent  to  narrow 
their  natural  import  Nor  am  I  aware  of  any  sufficient  reason 
for  a  distinction,  in  this  particular,  between  lineal  and  collateral 
relations.  If  there  be,  and  the  legislature  intended  to  establish 
such  a  distinction,  it  would,  surely,  have  employed  language 
apt  for  the  purpose.  Taking  the  section  as  it  stands,  it  is  general 
in  its  application,  both  as  to  the  persons  to  claim,  and  the  time 
within  which  the  claim  must  be  made.  It  is  true  that,  like 
other  acts  of  limitation,  it  admits  of  exceptions  not  spedftsally 
noticed  by  it.  A  case  may  be  easily  conceived,  where,  al- 
diough  more  than  seven  years  had  elapsed  after  the  death  of 
the  intestate,  without  demand  made,  the  distributee  would  not  be 
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banred.  As  where  the  administrator  retained  in  his  hands, 
the  share  of  the  claimant,  acknowledging  it  to  be  due  to  him,^ 
or,  perhaps,  where  a  protracted  litigation  between  the  adminis-* 
trators  and  parties  in  interest,  or  creditors,  prevented  a  final 
settlement  of  the  accounts  within  the  seven  years;  though  this  last 
case  would  seem  to  be,  at  least,  partially  provided  for  by  the 
39th  section  of  the  act  of  the  24th  of  February,  1834,  «  relating 
to  executors  and  administrators."  But  the  pleadings,  in  the 
case  at  bar,  present  no  exception  to  the  broad  provision  of  the 
enactment.  On  the  one  side  a  right  to  a  distributive  share  of 
an  intestate's  personal  estate,  is,  simply,  asserted,  and,  on  the 
other,  the  demand  is  met  by  a  denial  that  any  legal  claim  was 
laid  to  this  share  within  seven  years  after  the  decease  of  th& 
decedent,  the  truth  of  which  is  admitted  by  the  demurrer. 
If  tlie  statute  is  to  be  of  effect  at  all,  it  must  operate  to  bar  a 
claim  thus  presented,  and,  therefore,  I  am  of  opinion  that  the 
matters  pleaded  by  the  defendants'  second  plea  are  sufficient, 
in  law,  to  defeat  the  plaintiflPs  action.  As  this  plea  is  an  answer 
to  the  whole  action,  it  is  not  necessary  to  render  judgment  in 
the  demurrer  to  the  first  plea.  Wherefore  judgment  that  the 
plaintiff  take  nothing  by  his  writ 

IN  THE  COMMON  PLEAS  OF  WASHINGTON  COUNTY. 

SCOTT  V.  WHITELT  ET  AL. 

1.  Under  the  46Ui  lection  of  the  act  of  15th  Apri],  1894,  one  owner  of  land  ii  not 
liable  for  a  former  owner  who  hae  neglected  to  pay  Ins  taxes  thereon. 

2.  The  payment  by  a  purchaser  of  a  tax  assessed  on  the  land,  and  das  by  the  Ten- 
dor  before  the  sale,  is  a  Toliintary  payment,  and  cannot  be  set  off  in  an  action 
upon  a  single  bill,  given  for  the  purchase  money  of  the  land. 

This  was  a  case  stated,  the  facts  of  which  are  fully  set  forth 
in  the  opinion  of  the  court,  delivered  by  his  honour  ju|lge 
EwiNO,  as  follows : 

This  suit  is  founded  on  a  single  bill,  for  9  —  given  by  de« 
fendants  for  land  bought  of  J.  and  R.  Scott.  The  bill  is  dated, 
August  24th,  1839,  and  was  on  the  28th  of  August,  1839, 
assigned  to  Josiah  Thomas,  of  which  notice  was  given  to 
defendants.  At  the  time  of  the  sale  there  were  taxes  due  by 
the  Scotts  for  the  land  sold  to  defendants,  for  the  years  1838  and 
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'39 ;  which  taxes  were  assessed  before  the  sale  by  the  Seottt, 
and  while  they  occupiecl  the  land.  After  the  defendants  weQt 
'  into  possession  on  the  24th  of  August,  '39,  the  Scotts  both  ab- 
sconded, and  the  collector  called  on  the  defendants  for  ik» 
taxes.  The  defendants  after  having  received  notice  of  the 
assignment  of  their  obligations  to  Thomas,  paid  the  taxes :  and 
the  question  is,  can  they  set  off  the  amount  against  their  obli- 
gation, for  the  purchase  money  of  the  land  in  the  hands  of 
Thomas  ? 

If  the  payment  was  voluntary,  they  assuredly  have  no  claim: 
but  if  compulsory,  then  upon  general  principles  they  ought  to 
receive  a  credit.  General  principles  of  equity  independent  of 
the  statutes  of  set-off,  would  prevent  the  Scotts  or  their  assignee, 
from  collecting  the  whole  purchase  money,  while  the  defendants 
remained  hable  and  compellable  to  pay  taxes  due  for  the  land; 
much  less,  should  tbey  be  compelled  to  pay  their  entire  obligation 
after  they  had  paid  the  taxes. 

These  principles  will  not,  I  think,  be  disputed. — ^Assuming 
them,  then,  let  us  inquire  whether  the  defendants  were  iiaUe 
and  compellable  to  pay  these  taxes. 

If  what  is  said  in  the  case  of  Henry  v.  Horstick  (9  Watts  414) 
be  the  true  construction  of  the  act  of  assembly  of  15th  April, 
1834,  sec.  46,  there  was  no  escape  for  the  defendants.  The  col- 
lector at  any  time  within  three  years  from  the  date  of  his 
warrant,  might  distrain  the  goods  of  any  person  occupying  the 
land.  The  tax  becomes  a  charge  running  with  the  land,  and 
superior  to  judgments,  mortgages,  or  any  ordinary  lien :  because 
no  judicial  sale  would  exonerate  the  goods  of  the  possessor 
from  the  liability  to  distress  for  the  taxes.  In  that  case,  the  land 
was  sold  under  proceedings  in  partition,  in  the  orphans'  court 
The  tax  had  been  assessed,  in  the  name,  it  is  true,  of  the  de- 
ceased owner :  but  between  the  time  of  his  decease  and  the  sale. 
The  duplicate  must  have  been  in  the  hands  of  the  collector,  be- 
fore the  confirmation  of  the  sale,  if  not  before  the  sale.  The 
case  must  have  been  the  same,  under  the  construction  given^ 
if  it  had  been  sold  under  execution.  The  possessor,  for  the 
time  being,  must  pay  all  taxes  which  are  not  of  more  than 
three  years'  standing.  But,  is  this  the  true  construction  of  the 
act  ?  The  decision  of  the  case  of  Henry  v.  Horstick,  did  not 
require  the  expression  of  the  opinion^    It  was  a  suit  brought 
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bjr  the  pfindiaser,  after  tunrk^  paid  the  taz^  againat  the  ad- 
minUirator  of  ^  deeeaaecL  He  could  not,  of  oourae^  reoo vw : 
for  whether  the  payment  were  voluntary  or  oompialsoryy.the  ad- 
ministiator  not  being  liable^  aa  such  for  fhe  tax,  could  not  be 
compelled  to  pay.  The  opinion  on  the  construction  of  the  act  of 
aaflembly  was  therefore  extra-judidal :  and  however  greatly  1 
may  reverence  the  individual  who  delivered  the  opinion,  or  the 
ocHiTt  whose  opinion  it  is,  I  am  not  bound  by  it.  And  although 
I  aai  apt  to  think  myself  in  error,  when  I  cannot  concur  with 
such  high  auttiority,  yet  as  after  the  most  critical  and  anxious 
examination  of  the  act,  my  mind  cannot  yield  its  assent,  I  am 
ooQStrained  to  declare  the  law  as  I  believe  it  to  be.  Originally, 
the  owner  alone,  who  was  assessed,  was  liable  for  the  tax.  The 
88th  sec  of  the  act  of  11th  April,  1799,  made  the  goods 
and  chattels  of  all  tenants  occupying  lands,  liable  to  distress  for 
the  taxes,  as  if  the  tenants  were  the  real  owners.  The  act  of 
9d  April,  1804,  repeals  this  section,  aad  by  its  6th  see^  which 
supplies  it,  declares,  <<  that  every  tenant  who  may  or  shall  occupy 
or  possess  any  lands  or  tenements,  shall  be  Uable  to  pay  all  the 
taxes,  which  during  such  occupancy  or  possessibn,  may  thereon 
become  due  and  payable.''  So  far  there  is  nothing  more  than 
the  addition  of  the  tenant's  liability  during  his  possession,  to 
that  of  his  landlord :  and  this  liability,  I  take  it,  was  intended 
to  extend  only  io  the  tax  for  the  current  year,  and  not  to  the 
taxes  of  two  or  three  years  back. 

The  words  <<  due  and  payable,"  may  however  have  given 
rise  to  doubt  in  some  cases:  and  therefore  the  phraseology  in  the 
amended  act  is  changed  and  made  more  definite,  and  in  this 
respect  conforms  more  to  the  8th  sec.  of  the  road  law,  of  April 
6,  1802:  which  made  persons  residing  on  lands  owned  by 
persons  not  residing  in  ^e  township,  and  their  goodfi,  lia;ble  to 
be  levied  on  for  the  payment  of  the  road  taxes.  And  althou^ 
this  road  law  made  the  tenant  liable  for  a  tax  levied  during  his 
possession,  which  may  perhaps  have  been  assessed  before  he  , 
came  upon  the  land,  yet,  it  only  charges  the  possessor,  instead 
of  the  owner:  and  the  idea  of  charging  one  with  the  tax  of 
another  noiih  whom  there  existed  no  relation  of  privity y  seems 
never  to  have  occurred  to  the  legislature.  The  provision  in 
die  act  of  1834  is  general,  embracing  all  taxes :  but  cannot^ 
I  think,  be  construed  to  mean,  that  a  man  4iall  be  liable  f<« 
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the  taxes  dae  by  a  total  stranger— 4aze8  assessed  before  he  4>r 
the  person  under  whom  he  is  tenant  or  possessor^  had  any  thing 
to  do  with  the  land. 

Such  a  construction  would  make  the  tax  a  lien  accompany- 
ing the  land  into  whosoever  hands  it  may  go.  The  plain  aiid 
literal  meaning  of  the  section  in  question,  involves  no  such  diflip 
culty.  It  reads  thus :  <<  The  goods  and  chattels  of  any  persons 
occupying  real  estate,  shall  be  liable  to  distress  and  sale  for  the 
non-payment  of  any  taxes  assessed  upon  such  real  estate, 
during  his  possession  or  occupancy  and  remaining  unpaid,  in 
like  manner  as  if  they  were  the  goods  and  chattels  of  the 
owner  of  such  real  estate."  Without  doing  unwarrantahle 
violence  to  the  language,  it  cannot  be  made  to  mean  any  thing 
else  than  that  the  goods  of  the  occupier  shall  be  liable  for  die 
taxes  assessed  during  his  possession.  The  phrase,  ^  during  kis 
possessiony*^  6ic.  follows  the  word  << assessed,''  and  stands  between 
it  and  the  words  <<  remaining  unpaid :''  which  are.  connected 
with  the  word  <<  assessed"  by  the  copulative  conjunction  ^and" 
: — and  can  consequently  qualify  nothing  else  than  the  woid 
assessed.  But  according  to  the  construction  given  in  Henry 
t;.  Horstick,  this  qualifying  phrase  must  be  transported  into  an 
entirely  different  clause  of  the  section,  and  be  made  to  qualify  the 
word  "liable."  The  section  would  then  read  thus:  "The  gooda^ 
&c.  of  any  person  occupying  real  estate,  shall  be  liable  during 
his  possession,  to  distress  and  sale  for  the  non-payment  of  any 
taxes  assessed  &c.  and  remaining  unpaid  in  like  manner,"  &c. 
Such  liberties  would  be  making  the  law  and  not  expounding  it. 

But  that  such  a  case  as  Henry  v.  Horstick  was  not  intended 
to  be  covered  by  the  provision  under  consideration,  is  further 
evident  from  the  concluding  words  of  the  section.  The  goods, 
fcc.  shall  be  liable,  &c.  "  in  like  manner  as  if  they  were  the 
goods  and  chattels  of  the  oumer  of  such  real  estate  :^^  not  in 
like  manner  as  if  they  were  the  goods  of  the  person  assessed. 
Now,  in  that  case,  Horstick  was  the  owner :  he  was  also  the 
"person  occupying."  And  the  argument  is,  that  Horstick,  the 
occupier's  goods,  are  liable  in  like  manner,  as  if  they  were 
Horstick  the  owner's.  But  it  still  remains  to  prove  that  Hor- 
stick the  owner^s  goods  are  liable  at  all.  But  the  words  plainly 
prove,  that  the  object  of  the  law  was,  to  make  some  one  who 
was  not  the  owner,  liable  in  like  manner  as  the  owners  and  not 
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oo»  awtmr,  liafala  for  anoiker  mmet.  It  aeenit  to  bm^  aieire- 
o vec,  ttttt  the  caae  of  Heary  v.  Horstidc,  is  contnury  Id  Powen 
n.  AUi0oa:  (5  Watts^  72.)  Although  the  tax  was  assessed,  and 
the  wanaat  put  into  the  hands  of  Ike  coUeetor,  in  Aat  cas^ 
hefiNre  the  passage  of  the  act  of  1834^  yet  the:  vajnant  was  m 
force  at  that  tinke,  and  after  the  assignment  of  Curtiss  and  Hep- 
bum.  The  real  estate  for  which  die  tax  was  due,  together 
with  the  personal  property  on  it,  passed  by  the  aasignmeot  to 
PaisoilSy  who  possessed  and  occupied  both.  The  plaintiff^ 
therefore,  according  to  the  case  of  Henry  v.  Horstick,  had  a 
Ei^  to  seize  the  personal  iHX)perty ;  and  the  case  provides,  that 
if  tb»  pkintiff  had  a  right  to  seize  the  property  for  the  taxesh^ 
the  judgment  was  to  be  for  him.  It  was  so  given  below,  but 
tevmeti  in  the  siqireme  court,  and  judgment  rendered  for  the 
defendants. 

Being  satisfied,  therefoxe,  that  the  act  merely  intended  to 
mahe  those  occup^g  lands  by  permission  or  aufferanoe  of  the 
owner,  or  in  privity  with  him,  liable  as  the  owner,  for  taxes 
assejsed  during  his  occupancy,  and  not  to  make  one  owner 
liaUe  liMr  a  former  owner y  who  has  ne^ected  to  pay  his  tax,  I 
emot  opinioflt  that  the  payments  made  by  the  defendants,  were 
voluntary,  and  cannot  therefore  be  offset  .against  the  plaintiff's 
demand.  Judgmmt  is  therefore  entesed  for  the  plaintiifi 
generally. 


IN  THE  COMMON  PLEAS  OF  SOMERSET  COUNTY, 
AT  A  SPECIAL  COURT,  MAY,  1842. 

M'XAia  BT   AL    t;.   JONSS. 

1.  Although  by  the  laws  of  Maryland,  a  bill  of  sale  of  personal  property,  duly 
reeorded  it  valid,  notwithfltandiag  the  vendor  retaini  poseeksioa,  yet  if  thd 
pciferty  is  bnmfht  iBto  FisuuyifBaia  by  ths  fieBdDr»it  is  Ikhb  to  theezeoii- 
tioBs  of  his  creditors  benu 

One  Schwalb  being  indebted  to  the  plaintiffii,  executed  to 
them  a  bill  of  sale,  of  a  wagon  and  two  horses^  whidi  was 
duly  recorded  in  Allegheny  co«Hity>  Maryland,  where  he  and 
they  resided  By  the  laws  of  Marylaiid,  thia  sale  is  good 
against  all  peisons,  notwithstanding  the  vendor  retained  the 
possesaioiL 
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Schwalb  came  into  Pennsylvania  with  the  wagon  and 
horses,  and  while  herd  in  his  possession,  they  were  seized  by 
the  defandant,  who  is  constable  of  Addison  townships  Somerset 
county,  upon  executions  in  his  hands  in  favour  of  creditors  of 
Schwalb,  residing  in  that  county.  The  plaintifb  gave  notice 
of  their  claims  and  demanded  the  property,  but  the  defendant 
being  indemnified  by  the  creditors  sold  it. 

This  suit  was  brought  to  recover  the  value,  and  the  only- 
question  raised  in  the  case  was,  whether  the  sale  to  the  plain- 
6Sb  was  good  against  the  Pennsylvania  creditors. 

The  court  charged  the  jury:  The  question  is  not  as  to  the 
construction  of  the  contract  As  to  that,  the  lex  loci  would 
doubtless  prevail.  Nor  is  it  as  to  its  effect  between  the  parties 
,  to  it  Between  them  we  would  give  the  contract  th&same  effect 
as  the  courts  of  Maryland,  and  so  would  we,  in  a  like  case 
arising  here  between  our  own  citizens.  But  the  question  is 
what  shaU  be  the  effect  of  such  a  contract,  as  against  third 
persons,  citizens  of  Pennsylvania.  By  the  law  of  Maryland  a 
contract  of  sale  of  personal  property  is  good  against  all  persons 
if  the  bill  of  sale  be  recorded  within  tliirty  days,  notwithstand- 
ing  the  vendor  retains  the  possession.  With  us  a  sale  is  void  as  to 
third  persons,  unless  the  property  is  delivered  and  remains  with 
the  vendee.  This  is  a  rule  of  policy  adopted  to  prevent  frauds 
upon  our  citizens.  It  is  not  peculiar  to  Pennsylvania,  but  is  a 
general  rule  of  both  the  common  and  civil  law.  So  long  as 
this  property  remained  in  Maryland,  it  was  protected  by  the 
law  of  that  state,  and  the  rights  of  all  persons  in  regard  to  it 
were  regulated  by  the  same  law.  But  the  hiws  of  Maryland 
have  no  foice^  prcpria  vigorcj  beyond  her  limits.  Beyond  her 
territory  they  prevail  only  by  comity ,  and  so  far  as  they  do  not 
interfere  with  the  rights  of  our  own  citizens,  effect  will  be  given 
to  them  here.  But  when  she  adopts  a  rule  in  regard  to  the 
transfer  of  personal  property  in  direct  conflict  with  the  laws  of 
Pennsylvania,  and  that  property  is  brought  within  our  terri« 
tory  and  under  the  protection  of  our  laws,  in  the  possession 
and  apparent  ownership  of  the  vendor^  it  would  be  an  unwar- 
rantable stretch  of  courtesy  to  give  effect  to  the  law  of  Mary- 
land in  opposition  to  our  own,  and  in  fraud,  and  to  the  prejii- 
dice  of  our  own  citizens.  A  due  regard  to  the  rights  of  our  own 
citizens  demands  that  the  laws  of  Pennsylvania  prevail 
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IN  THE  ORPHANS'  COURT  OF  CHESTER  COUNTY, 

[May  SeMon,  1643. 

CHAKBLSA    V,    LAMBORKB. 

L  Tbe  pro?Mi0iia  of  tbe  ISth  ■eotion  of  tho  aot  of  19th  April,  179<  mud  19tk 
■ectkm  of  met  of  Aprils  1833,  may  be  pleaded  in  bar  of  a  citation,  calling  on  an 
adminiBtrator  to  lettle  an  aocoant,  where  ^e  plaintitf  haa  not  laid  claim  to  hia 
share  of  tbe  penonal  estate  of  the  itateetate  witbin  seven  yean. 

SL  The  bar  pravided  by  these  sUtntes  is  not  efbeted,  by  tbe  &et  that  the  adminis- 
trator  has  neglected  or  reiua^  to  settle  soch  an  aeconnti  for  tbe  period  of  sotsii 
years. 

This  was  a  citation  fiFom  the  orphans'  conrt  of  Chester 
county,  letiixnable  to  May  sessions,  1842,  on  the  petition  of 
Thomas  Chandler,  administrator,  &c.  of  Ann  Chandler,  de- 
ceased, setting  forth  that  Caleb  Lambome,  died  in  the  year 
183S,  leaving  as  his  next  of  kin,  one  brother  and  two 
sisters,  of  whom  Ann  Chandler,  (widow,)  was  one:  that  the 
brother.  Joshua  Lambome,  administered  to  the  estate  of  the 
deceased,  in  September  1833,  and  filed  an  inventory  of 
the  goods  and  chatties,  amounting  to  101,100,  besides  which 
other  personal  property  and  rents  came  to  his  hands :  that  Ann 
Chandler  died  in  April,  1841 :  that  more  than  a  year  having 
elapsed  since  the  death  of  the  intestate,  the  petitioner  prayed  a 
citn^tion  commanding  the  said  Joshua,  administrator,  to  settle  an 
account  pf  his  administration  of  the  said  estate.  Qn  the  return 
of  the  citation^  the  administrator  appeared,  and  confessing  the 
&cts  averred  in  the  plaintiff's  petition,  nevertheless  pleaded  in 
bar,  that  more  than  seven  years  had  elapsed  from  the  death  of 
the  intestate,  prior  to  the  presentation  of  the  petition,  and  that 
the  petitioner  or  his  intestate,  Ann  Chandler,jdid  not,  during  the 
said  time,  lay  legal  claim  to  her  diare  of  the  said  personal  estate, 
wherefore  the  said  claim  is  barred  by  the  Idth  section  of  the 
act  of  19th  April,  1794,  and  the  19th  section  of  the  act  of  8th 
of  April,  1833,  and,  therefore,  prayed  that  the  citation  might  be 
dismissed. 

To  this  plea  the  defendant  demurred  generally. 

Leuri»  for  plaintiff!    Pjfie  for  defendant 

The  opinion  of  the  court,  was  delivered  by  Bsll,  president . 

The  question  presented  by  the  pleadings  in  this  case,  arises 

under  the  lath  section  of  the  act  of  19th  of  April,  1794,  pto^ 
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Tiding  for  the  descent  and  distribution  of  intestates'  estates, 
by  which  it  is  pronded  that  «all  sach  of  the  intestate's  rela- 
tions and  persons  concerned,  who  shall  not  lay  legal  claim  to 
their  respective  shares  (of  the  personal  estate  of  the  deceased,) 
within  seven  years  after  the  decease  of  the  intestate,  shall  be 
debarred  from  the  same  forever.**  This  provision  is  re- 
enacted  by  the  nineteenth  section  of  the  act  of  eighth  of  Apdl, 
1833.  In  Pennepacker  «.  PeBBq>acker^  where  the  same  qiies* 
ttOB  arose,  it  was  deddtod  by  this  court  at  March  sessions  1842, 
that  this  portion  of  the  act  of  ,1794,  was  a  subsisting  statute  of 
liaiitadon,  up  to  the  passage  of  the  aict  of  18^3 ;  and  operated 
to  bar  the  claim  of  a  distributee  who  had  neglected  lo  daim  his 
distribolive  share,  within  seven  years  from  the  death  of  the  in- 
tsstate.  Since  then  we  have  the  repcnrt  of  the  dsoisioQ  of  the 
supreme  court  of  this  state  in  Bkckmore  v.  6re^,  (9  Watts 
fc  S.  182,)  which  supports  this  view* 

But  in  Pennepad^er  n.  Penoepackeir,  the  adminislrators  of 
the  decedent  had  settkd  an  account  of  their  admsHstrntion  of 
the  estate,  before  being  called  on  for  the  distributive  share  of 
die  plaintiff.  In  the  case  in  hand,  no  such  settlement  has  been 
had,  and  it  is  suggested  that  this  diffisrs  it  from  the  former  case, 
because,  as  is  insisted,  the  statute  was  made  for  the  protection 
only  of  such  personal  repieseotatives  as  had  performed  their 
duty  by  the  settlement  of  an  account^  and  thus  ascertaining  the 
diare  due  to  each  of  the  next  of  kin,  so  as  to  enable  them  to 
claim  understandingly.  But  I  find  no  warrant  in  the  statute 
for  this  pontien.  Such  a  distinction  is  not  within  its  letter,  and 
I  have  looked  in  vain  for  amy  indication  of  intention  in  the  law 
makers,  that  would  make  it  of  the  spirit  of  the  act.  It  is  ob- 
vious from  an  inspection  of  liiis^  law,  which  in  this  particular 
follows  prior  enactments,  that  the  legislature  not  only  intended 
to  provide  the  mamier  of  distribution  of  intestates'  estates,  but 
also  to  invest  the  orphans'  court  with  power  to  compel  such 
distribution,  at  any  time  after  the  lapse  of  a  year ;  and,  as  is 
said  in  Patterson  «.  Nichol,^  (6  Watts  382,)  in  conferring  this 
power  it  was  considered  that  they  were,  thereby,  giving  to  the 
next  of  kin  an  ample  and  adequate  remedy  in  every  case  of  the 
kind  that  could  arise.  They  are  not  compelled  tO'  await  the 
tardy  movements  of  the  administrator.  They  are  at  hberty  to 
oonie  into  oourt  and  compel  him  to  accoont,  or  diey  may,  at 
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once,  ask  for  a  decree  of  distributioiL  Probably,  in  the  latter 
case,  the  court  would  direct  an  account  to  be  settled  as  the  most 
conTenient  mode  of  ascertaining  the  sum  subject  to  distribution; 
but  I  do  not  conceive  this  to  be  absolutely  necessary.  That  a 
decree  for  distribution  might  be  made  without  such  previous 
account,  results  not  only  from  the  act  of  1794,  and  prior  acts  on 
the  same  subject,  but  may  be  fairly  inferred  from  the  act  of 
24th  February,  1834,  relating  to  executors  and  administrators, 
which  with  the  act  of  8th  of  April,  1833,  were  intended  to 
amend  and  supply  that  of  1794. 

By  the  38th  section  of  the  former  of  these  statutes,  it  is  pro- 
vided that  <^no  administrator  shall  be  compelled  to  make  distri- 
bution of  the  goods  of  an  intestate  until  •  one  year  be  fully 
expired  from  the  granting  of  the  administration  of  the  estate;'' 
and  by  the  39th  section,  ^<That  whenever  distribution  as  afore- 
said shall  be  required  by  any  person  interested,  the  administrator 
shall  present  to  the  orphans'  court  having  jurisdiction  of  his 
accounts,  a  statement  of  all  demands  against  the  estate  which 
have  been  made  known  to  him,  and  after  deducting  the  amount 
thereof,  from  the  assets  in  his  hands,  together  with  such  sum  as 
may  be  necessary  to  pay  the  interest  and  costs  of  suit  .of  such  as 
may  be  in  dispute,  and  of  such  as  he  may  deem  it  bis  duty  to 
dispute,  make  distribution  of  the  residue,  under  the  direction  of 
the  orphans'  court  aforesaid."  This  provision  was,  doubtless, 
intended  to  meet  and  provide  for  an  inconvenience  experienced 
under  the  act  of  1794,  where  distribution  was  called  for  before 
the  settlement  of  an  account.  The  <<  intestate's  relations,  and 
persons  concerned"  not  being  bound  then,  to  await  the  action 
of  the  administrators  in  the  settlement  of  an  account,  it  is  diffi- 
cult to  conceive  why  his  non-action  in  this  particular,  should 
suspend  the  operation  of  the  18th  section  of  the  act  of  1794. 
Nothing  that  the  personal  representative  of  the  deceased  could 
do  or  omit  to  do  within  the  seven  years,  will  postpone  the  right 
of  the  next  of  kin  to  have  distribution  of  the  personal  estate, 
and  there  is  therefore,  no  reason  why  the  natural  import  of  the 
strong  and  emphatic  language  in  which  the  provision  of  limit- 
ation is  couched,  should  be  restrained  or  modified>  simply  be^cause  ^ 
the  administrator  has  neglected  to  perform  his  duty.  In  further 
answer,  it  may  be  added  that  this  provision  is  not  intended 
solely  for  the  benefit  of  the  personal  representative,  but  also  to 
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establish  the  claims  of  others  of  the  next  of  kin,  who  may  lay 
legal  claim  to  their  respective  shares  within  the  time  limited  by 
the  act.  It  is  said  in  Blackmore  v.  Gregg,  (snpra,)  though  this 
is  not  in  the  point  of  the  case,  that  the  object  of  it  was  to  enaUe 
the  administrator  or  executor  at  the  expiration  of  that  period, 
(subject  to  the  savings  in  the  proviso,)  to  pay  over  to  the  other 
'  representatives  of  the  intestate,  the  balance  in  his  hands  with 
safety  to  himself. 

In  considerijag  this  case,  the  point  has  presented  itself  as  well 
worthy  of  consideration,  whether  the  claim  of  one  of  the  next 
of  kin,  though  not  made  until  after  the  lapse  of  seven  years, 
would  be  barred  by  the  statute,  where  the  fund  still  remained 
undistributed  in  the  hands  of  the  administrator.  But  this 
point,  attended  perhaps  with  difficulty,  I  am  not  called  on  to 
decide  in  the  present  case.  I  must  take  it  as  I  £md  it;  and  as 
presented  by  the  paper-book,  it  is  a  call  made  by  the  adminis* 
trator  of  a  deceased  sister  of  the  intestate,  on  this  administrator, 
to  settle  an  account,  more  than  one  year  having  elapsed  since 
the  death  of  the  decedent;  and  on  the  other,  the  answer  of  the 
administrator  denying  the  complainant's  right  to  call  for  an 
account,  because  he  has  no  interest  in  the  estate^  being  barred 
by  the  operation  of  the  statute;  to  which  there  is  a  demurrer. 
It  is  in  short  a  plea  of  a  statute  of  limitations,  and  nothing 
replied  to  take  the  case  out  of  its  operation.  How  the  fact  is  in 
this  case  I  do  not  know,  nor  do  I  say  how  the  law  is  under  a 
state  of  facts  different  from  those  presented. 

Upon  these  pleadings  then,  I  am  of  opinion  that  the  claim  of 
the  plaintiff's  intestate  to  a  distributive  shatre  of  the  personal 
estate  of  Caleb  Lamborne,  deceased,  is  barred  by  lapse  of  time, 
and  therefore,  he  is  not  entitled  to  call  on  the  defendant  to 
account    Wherefore  the  citation  is  dismissed. 
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IN  THE  SUPREME  COURT:  NISI  PRIUS. 
(IN  EQUITY.) 

[JiiM  1, 1844 
B(^ore  Judge  Sergeant. 

HA6NER   ET   AL.   V,    HBTBEROER. 
1.  An  iDJanction  will  not  be  granted  to  restrain  an  individnal  from  exercising  the 
office  of  school  director,  who  has  accepted  the  office  of  commissioner  of  an  in* 
oorpontad  district    ThequestiCDof  his  righttoaxeretie  thedntietof  tiMclBee 
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t  be  triad  bj  proeeedinfi  on  a  writ  of  fM  tMrrmito,  which  aflbrdi  an  amiilio 

legal  remedy. 
3.  Equity  has  no  jariodietioii  with  regard  to  the  election  or  amotion  of  eorporatan^ 

u  fortiori^  not  in  eaae  of  a  public  officer  defaeto  of  a  municipal  character.    The 

ebhool  dtractan  are  not  a  corporation. 
3.  The  Engliah  chancery  can  l^  injunction  restrain  the  commission  of  acti  coo- 

trary  to  equity.    The  limited  chancery  powers  of  the  courts  of  Pennsylvania 

extend  only  to  prevent  acts  contrary  to  Uw. 

The  case  is  fully  stated  in  the  opinion  delivered  by  his  honour 
judge  SsROEANTy  as  follows: 

This  is  a  bill  filed  praying  for  an  injunction  to  restrain  the 
defendant  from  Exercising  the  office  of  school  director  of  the 
eleventh  section  of  the  first  school  district,  alleging  that  the 
defendant  claims  and  exercises  the  office  when  he  has  no  right 
to  do  so,  as  his  office  has  become  vacant  by  reason  of  his  having 
been  elected  to  and  accepted  the  office  of  commissioner  of  the 
district  of  Penn,  a  new  district  lately  surveyed  and  laid  out, 
comprising  parts  of  North  Penn  township  and  South'  Penn 
township,  under  the  acts  of  assembly  of  the  10th  April,  1843, 
and  26th  February,  1844;  and  the  sole  question  raised  by  the 
bill  is,  whether  the  defendant  can  now  legally  hold  and  exercise 
the  office  of  school  director,  or  is  to  be  deemed  an  usurper,  and 
all  his  acts  to  be  considered  illegal  and  intrusive.  This  remedy 
by  injunction  is  not  sought  as  auxiliary  to  any  other  relief,  but 
as  the  exercise  of  a  primary  and  independent  jurisdistion  with  , 
a  view  to  decide  that  question  alone,  and  to  declare  the  defend- 
ant not  a  legal  officer.  The  defendant  appears  and  contends 
first,  that  an  injunction  is  not  sustainable  in  the  present  case; 
and  second,  that  under  the  provisions  of  Various  acts  of  assem* 
bly  from  time  to  time  passed,  concerning  the  school  directors  in 
this  county,  no  incompatibility  existed,  but- that  he  is  legally 
qualified  to  hold  and  exercise  both  the  office  of  commissioner 
of  the  district  of  Penn  and  school  director  of  the  eleventh 
section. 

It  is  unnecessary  to  examine  at  large  the  question  how  far 
any  court  of  chancery  on  a  bill  for  an  injunction  in  the  case  of 
a  private  corporation,  could  undertake  to  decide  upon  the  right 
of  an  officer  to  exercise  the  franchises  attached  to  his  office,  and 
declare  who  was  duly  elected  or  not,  or  otherwise  competent  or 
incompetent  to  hold  it,  because  ihe  present  is  not  the  case  of  a 
private  corporation,  but  of  an  individual  claiming  to  exercise  a 
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.  public  office  in  its  nature  municipal^  and  not  composing  a  cor- 
poration or  part  of  a  corporation.  But  in  the  only  case  that 
has  been  cited,  the  Attorney-general  v.  The-Bankof  Utica,2 
Johns.  Ch.  371,  chancellor  Kent  refused,  on  a  bill  filed  for  an 
injunction  to  inquire  into  the  right  of  the  defendant  to  exercise 
the  banking  privilege,  considering  it  as  not  the  appropriate 
remedy,  but  that  an  ample  legal  remedy  existed  through  the 
medium  of  the  writ  of  quo  warranto.  On  general  principles,  I 
should  say  that  a  hill  for  an  injunction  is  not  in  its  nature  a 
proceeding  to  try  the  question  raised  here,  whether  the  defend- 
ant by  accepting  the  office  of  commissioner  of  the  district  of 
Penn,  vacated  the  office  of  school  director.  An  injunctioii 
would  seem  to  be  a  writ  adapted  to  control  and  regulate  officers 
in  the  discharge  of  their  functions,  when  they  are  confessedly 
such:  rather  than  to  try  their  right  to  hold  and  exercise  their 
offices.  Thus  if  as  is  said  by  chancellor  Kent,  directors  of  an 
insurance  company  were  to  appropriate  the  funds  to  their  own 
private  emolument,  or  if  disregarding  their  proper  sphere  Of 
duty,  they  were  to  divert  them  to  making  roads  and  canals*  or 
building  theatres  or  churches,  no  doubt  chancery  would  inter- 
fere and  correct  the  abuse.  But  when  the  question  is,  wheth^ 
a  corporation  has  forfeited  its  charter  or  usurped  its  franchise, 
this  court  is  not  the  proper  tribunal.  And  accordingly  in  the 
Attorney-general  v.  Earl  of  Clarendon,  17  Yes.  491,  it  is 
expressly  declared  by  the  master  of  the  rolls,  that  chancery  has 
no  jurisdiction  with  regard  either  to  the  election  or  amotion  of 
corporators  of  any  description.  Corporators  who  are  consti- 
tuted trustees,  have  sometimes  been  by  decrees  of  the  court  of 
chancery  divested  of  their  trust  for  an  abuse  of  it,  as  other  trus- 
tees would  have  been,  but  that  goes  on  other  considerations; 
and  see  Comm.  v.  Bank  of  Pennsylvania,  3  W.  &  S.  184,  where 
an  injunction  was  applied  to  the  case  of  a  trust  against  a 
corporation. 

If  this  be  so  as  to  private  corporations,  a  fortiori  would  it 
refuse  the  injunction  in  the  case  of  a  public  officer  of  a  muni- 
cipal character,  when  there  is  a  plain  legal  remedy  provided  by 
act  of  assembly  of  nearly  cotemporary  date,  by  means  of  the 
writ  of  quo  warranto,  which  can  probe  the  disease  and  eradi- 
cate it,  whilst  the  most  an  injunction  could  do  would  be  bi)t 
to  Sim  it  over.    In  addition  to  this,  the  difficulty  meets  us  that 
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it  would  be  detenniniog  collaterally  the  right  of  a  person  who 
claims  ttie  office  by  colour  of  title,  and  exercises  it  de  facto^ 
which  it  has  frequently  been  decided,  cannot  be  done.  To 
bring  his  right  to  a  fair  trial,  you  must  proceed  directly  and 
£rame  the  issue  so  as  to  try  it;  and  in  the  trial  of  that  right  by 
quo  toarrantOj  the  law  secures  to  the  defendant  the  privilege  of 
a  trial  by  jury  in  relation  to  contested  facts,  which  would  be 
taken  away  by  the  proceeding  by  injunction. 

Independently  however^  of  these  considerations,  it  is  ever  to 
be  borne  in  mind,  that  the  chancery  powers  of  this  court  ar^ 
very  far  from  being  universal,  so  as  to  embrace  the  great  variety 
of  subjects  cognizable  by  courts  of  that  description  in  the  United 
States  judiciary,  or  that  of  many  of  the  states  that  have  chan- 
cellors, or  the  chancery  of  England.  On  the  contrary,  the 
chancery  jurisdiction  of  this  court  is  of  a  limited  character,  being 
only  a  portion  carved  out  of  a  large  mass,  and  confided  to  our 
existing  common  law  tribunals.  It  is  regulated  by  express 
provisions  of  our  acts  of  assembly,  beyond  which  we  are  not  at 
liberty  to  go;  and  the  question  is,  whether  the  power  to  sustain 
the  proceeding  by  injunction  against  a  municipal  officer,  for  the 
purpose  of  trying  his  right  to  the  office,  is  given  to  us.  The 
power  is  certainly  not  vested  by  the  5th  clause  of  the  13th  sec- 
tion of  the  act  of  16th  June,  1836,  giving  this  court  the  super- 
vision and  control  of  all  corporations,  other  than  those  of  a 
municipal  character,  and  unincorporated  societies  or  associa- 
tions and  partnerships;  for  the  school  directors  as  has  been 
already  said,  are  not  a  corporation,  and  so  far  as  they  may 
resemble  the  objects  of  jurisdiction  here  mentioned,  they  would 
be  excluded  by  the  terms  of  the  law.  Over  corporations  of  a 
municipal  character,  this  court  has  no  general  chancery  control, 
it  being  apparently  thought  by  the  legislature,  that  the  ordinary 
legal  remedies  provided  were  sufficient,  and  that  it  was  only 
the  numerous  and  diversified  classes  of  private,  corporations  so 
oniversally  diffused  amongst  us,  that  required  the  interposition 
of  the  strong  power  of  a  court  of  chancery  to  keep  them  within 
the  limits  of  law  and  duty.  I  speak  not  now  of  the  next  clause 
to  which  I  am  going  to  advert,  providing  especially  for  injunc- 
tions in  certain  cases,  because  that  clause  no  doubt  applies  to 
all  persons,  corporations,  municipal  or  otherwise,  as  well  as 
individuals,  and  is  a  remedy  of  a  peculiar  character. 
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I  refer  to  the  5th  clause  of  the  latter  part  of  the  13th  section, 
which  it  has  been  strenuously  urged  on  behalf  of  the  complain- 
antSy  reaches  their  case,  and  authorizes  us  to  issue  the  injunction 
prayed  for  by  the  bill:  that  is  to  say,  the  power  of  a  court  of 
chancery  is  given  to  this  court,  so  far  as  it  relates  to  the  preven- 
tion or  restraint  of  the  commission  or  continuance  of  acts  con- 
trary to  law,  and  prejudicial  to  the  interests  of  the  community, 
or  the  rights  of  individuals.  But  if  as  appears  before,  even  an 
English  court  of  chancery  would  not  sustain  the  injunction 
proceeding,  to  try  the  election  or  amotion  of  corporators  of  any 
description,  but  would  Ifeave  that  to  the  ordinary  legal  remedy, 
how  can  it  be  supposed  we  could  do  it,  when  our  chancery 
jurisdiction  is  so  much  curtailed  of  the  portion  they  possess? 
This  clause  certainly  does  not  give  us  any  power  not  possessed 
by  them  J  on  the  contrary,  we  possess  only  so  much  of  their 
power  as  is  embraced  under  this  head;  and  if  they  would  not 
do  it  because  there  is  an  ample  legal  remedy,  the  same  reason 
would  prevent  our  exercise  of  it.  But  not  only  is  this  the  case, 
but  this  injunction  power  as  given  to  us,  is  restricted  in  the 
clause  itself  within  much  narrower  limits  than  theirs.  They 
may  issue  injunctions  to  restrain  acts  contrary  to  equity,  such 
for  example,  as  to  stay  proceedings  at  law.  We  cannot  do  that 
The  acts  must  be  contrary  to  lawy  as  well  as  prejudicial  to  the 
interests  of  the  community,  or  the  rights  of  individuals;  it  is  not 
a  sufficient  ground  that  they  are  contrary  to  equity.  And  the 
object  of  this  clause  was  to  furnish  adequate  redress  in  cases 
where  although  an  action  at  law  was  maintainable,  yet  the 
injury  might  be  irreparable,  and  it  was  necessary  to  justice  to 
ste^p  in  and  prevent  its  being  committed  by  a  summary  process. 
Tlius  if  there  were  sufficient  ground  to  believe  in  consequence 
of  threats  or  otherwise,  that  an  individual  was  about  commit- 
ting waste  in  timber,  &c.,  or  that  a  corporation  was  grossly 
abusuig  its  privileges,  or  that  a  public  officer,  municipal  or 
otherwise,  was  destroying  or  about  to  destroy  public  books  and 
papers,  or  materially  injure  the  public  interests,  or  embezzle  or 
waste  the  public  moneys  or  properties,  or  in  short  any  act  was 
doing  or  likely  to  be  done,  for  which  damages  could  not  per- 
haps compensate,  and  the  legal  redress  might  be  too  tardy  or 
ineffectual,  which  was  in  the  nature  of  misfeasance,  nuisance, 
waste,  spoil  or  destruction  to  property,  and  the  act  was  contrary 
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to  lav^  and  injurious  to  the  community  or  individuals,  a  sum- 
mary remedy  is  given  by  the  strong  arm  of  an  injunction  to^ 
stop  it/or  prevent  its  being  done.  But  is  that  the  case  here?  Is 
the  defendant  exercising  the  office  contrary  to  law?  Nan  con- 
statj  and  we  cannot  collaterally  inquire  into  it  He  is  exercising 
the  office  de  facto  under  colour  of  right,  and  there  has  never 
been  any  proceeding  against  him  at  law  to  have  him  ousted, 
and  he  can  only  be  ousted  by  writ  of  quo  warranto^  and  thus 
we  arrive  at  the  conclusion,  which  has  no  doubt  led  to  the 
decisions  I  have  before  adverted  to,  that  it  is  not  a  case  in 
which  the  remedy  by  injunction  applies;  but  there  is  another 
appropriate  remedy  at  law  by  which  may  be  brought  directly 
in  question,  the  single  ground  laid  here,  whether  or  not  the 
defendant  by  accepting  the  office  of  commissioner,  vacated  the 
office  of  school  director;  and  a  final  judgment  may  be  rendered 
declaring  that  he  is  rightfully  the  officer,  or  that  he  is  an  usurper, 
and  thereupon  removing  him  from  office  by  judgment  of  ouster, 
and  visiting  him  with  the  costs,  which  cannot  be  done  under 
this  proceeding  by  injunction. 

It  is  said  the  remedy  is  dilatory  and  troublesome-^that  the 
defendant  may  plead  to  issue,  and  prolong  the  trial  till  after  his 
term  expires,  and  the  redress  comes  too  late,  and  is  not  worth 
having.  This  might  possibfy  in  some  cases  happen,  but  the 
legislature  have  thought  fit  to  leave  to  the  defendant  the  privi- 
lege of  the  trial  by  jury,  and  both  here  and  in  England  the 
remedy  by  quo  warranto  has  long  been  practised,  and  gene* 
rally  speaking,  has  effiscted  the  objects  of  justice.  It  is  not  for 
us  to  be  wiser  than  the  laws,  and  for  imaginary  inconveniences 
to  abrogate  or  evade  the  express  enactments  of  our  legislature* 

It  is  unnecessary  therefore  to  say  any  thing  on  the  other 
point  raised,  as  I  am  of  opinion,  that  the  injunction  must  be 
denied,  and  the  bill  dismissed  with  costs. 


COMMONWEASTH   EX    REL.    JACK  V.   SHERIFF. 

1.  The  relator  on  a  writ  of  babeaa  corpus  had  been  bonnd  over  by  the  court  of 
qntrter  eestioM  durin^r  its  fewion,  to  answer  thereat  a  charge  of  misdemeanor, 
Ac:  Held,  that  the  case  came  nnder  the  provisioDa  of  the  6lh  seetioB  of  the  aet 
of  Febraarr  8^  1785,  and  the  writ  if  retnniable  at  all,  miMt  be  to  the  jndgM  o£ 
the  ooort  of  qoarter  seariona,  who  alone  have  jnriadiction  until  after  the  end  of 
the  term  or  seasion. 
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The  facts  are  sufficiently  stated  in  the  opinion  deliyeied  by 
his  honour,  judge  Sergeant,  as  follows: 

The  power  of  our  courts  to  issue  the  writ  of  habeas  corpus, 
aivi  thereupon  to  bail,  remand,  or  discharge  a  prisoner,  depends 
altogether  on  the  habeas  corpus  act,  passed  on  the  18th  Feb- 
ruary, 1 785 ;  and  in  the  exercise  of  the  important  duties  connected 
with  this  jurisdiction,  the  courts  must  be  governed  by  the  plain 
language  of  the  act,  and  the  obvious  design  and  import  of  its 
enactments.  The  act  is  carefully  drawn,  and  when  its  provi« 
sions  are  compared  together,  will  be  found  to  contain  a  complete 
and  harmonious  system.  By  the  1st  section,  full  and  ainple 
provision  is  made  for  the  issuing  of  this  writ,  by  a  single  judge 
in  vacation,  and  by  the  2d  section,  for  its  issuing  out  of  the 
court  in  term  time.  By  the  6th  section,  it  is  enacted,  that  no 
person  may  avoid  his  trial  by  procuring  a  removal,  so  that  he 
or  she  cannot  be  brought  back  in  time.  No  person  shall  be 
removed  upon  any  habeas  corpus  granted  in  pursuance  of  this 
act,  within  fifteen  days  preceding  the  term,  sessions  of  oyer  and 
terminer,  general  gaol  delivery,  or  other  court  where  the  offenoe 
with  which  he  or  she  stands  charged  is  properly  cognizable, 
but  upon  such  habeas  corpus  shall  be  brought  before  the  judges 
or  justices  thereof,  who  are  thereupon  to  do  what  to  justice  shall 
appertain.  This  is  the  section  under  which  the  first  question 
made  in  the  present  case  arises.  The  court  of  quarter  sessions 
on  the  15th  May,  1844,  being  then  in  session,  ordered  the  relator 
to  give  bail  in  the  sum  of  vS500,  <Uo  answer  for  a  misdemeanor, 
and  the  charge  of  embracery,  in  attempting  to  influence  the 
minds  of  the  grand  jury,  and  not  depart  the  court  without  leave, 
and  in  default  of  bail  he  be  committed;''  and  on  the  same  day 
the  relator  gave  bail  in  the  siim  of  jS500  for  his  appearance  at 
the  present  court  of  quarter  sessions.  The  sessions  of  the  court 
had  commenced  some  time  before.  If  the  section  in  question 
applies  to  the  case  before  us,  then,  by  its  express  provisions, 
this  habeas  corpus  if  returnable  at  all,  ought  to  be  returned 
before  the  judges  of  that  coiut  now  sitting,  for  them  to  proceed 
upon. 

The  relator  contends  that  this  section  does  not  apply,,  first, 
because  this  habeas  corpus  did  not  issue  within  fifteen  days  pre- 
ceding the  term  of  the  quarter  sessions,  but  during  its  session.  I 
think  however,  that  the  obvious  meaning  of  the  clause  is,  that 
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during  fifteen  days  before  the  commencement  of  the  sessions^  and 
during  the  sessions,  the  habeas  corpus  shall  be  heard  and  deter- 
mined before  the  judges  of  that  court  My  reasons  are,  that  the 
object  stated  in  the  preamble  would  be  frustrated  as  much  or 
even  more  by  a  removal  of  a  prisoner  during  the  term,  as  during 
the  fifteen  days  preceding  it;  and  also,  that  by  the  proviso,  sec- 
tion 7,  it  is  declared,  that  after  such  court  the  person  detained 
may  have  his  or  her  habeas  corpus  according  to  this  act,  which 
implies  that  during  the  court  he  shall  not.  This  has,  I  believe, 
been  the  prevalent  construction,  and  the  reason  of  it  is,  that 
during  the  sitting  of  the  court,  there  is  no  occasion  whatever  for 
the  habeas  corpus,  for  the  court  itself  to  whcMU  the  prisoner  is 
answerable,  may  bring  the  party  before  it  by  a  simple  order, 
and  bail,  discharge,  or  remand  him  as  they  may  see  fit. 

Another  reason  assigned  by  the  relator  is,  that  although  he 
was  bound  over  to  answer  at  the  present  term,  yet  that  the 
attorney-general  has  declared  by. his  answer  in  writing  to  a 
letter  written  to  him  by  the  relator's  counsel,  that  under  one  of 
the  rules  of  court  long  in  force,  the  case  would  not  properly 
come  up  for  further  proceedings  till  the  July  term,  and  under 
existing  circumstances,  he  did  not  think  it  would  promote  the 
ends  of  justice  to  take  other  steps,  &c.  It  is  therefore  contended 
that  the  offence  charged  is  not,  in  the  words  of  the  act  of  assem- 
bly ^."properly  cognizable*'  at  the  present  court,  but  is  properly 
cognizable  only  at  the  July  term.  What  the  rule  of  court 
referred  to  is,  I  have  not  been  able  to  ascertain.  It  has  not  been 
produced,  and  according  to  the  information  sent  from  the  qffice 
of  the  clerk  of  the  court  of  quarter  sessions,  there  is  no  such 
written  rule  of  court.  It  is  impossible  to  tell  unless  it  is  pro- 
duced, what  its  bearing  and  effect  are,  whether  it  applies  to 
commitments  by  the  court  as  well  as  by  magistrates — ^whether 
it  is  imperative  in  all  cases,  or  subject  to  exceptions,  and  what 
they  are.  Under  this  state  of  things  we  are  left  to  infer,  that  it 
is  probably  a  rule  of  practice  adopted  by  the  prosecuting  officer, 
for  the  convenience  of  business,  and  used  at  \m  own  discretion. 
It  cannot  be  assumed  that  in  no  case  whatever,  can  a  party  be 
charged,  committed,  and  tried  during  the  sessions  of  the  court ; 
for  this  has  frequently  occurred,  and  cases  may  easily  be  sup- 
posed in  which  it  would  be  expedient  and  necessary.  However 
that  may  be,  certain  it  is,  that  the  defendant  is  according  to  the 
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record  now  under  recognizance,  to  appear  during  the  preamt 
4x>urt  de  die  in  diem,  and  not  depart  the  court  without  leare; 
that  the  court  may,  as  things  now  stand,  call  upon  him  to 
appear  at  any  hour  of  the  day  they  please,  and  relieve  him  from 
the  chai^,  or  dispose  of  it  as  justice  may  require,  by  a  simple 
order  of  the  court*  It  is  a  case  therefore  properly  cognizable 
before  the  court  of  quarter  sessions  now  sitting,  and  before  no 
other  tribunal,  and  the  writ  of  habeas  corpus  is  superfluous.  It 
is  the  case  contemplated  by  the  act  of  assembly  for  which  the 
habeas  corpus  is  for  this,  reason  not  provided,  but  on  the  con- 
trary impliedly  excluded.  It  was  on  the  same  general  princi- 
ples held  by  this  court  in  ex  parte  Walton,  2  Whart  501,  that 
the  power  of  discharging  a  prisoner  under  this  act  when  he  has 
not  been  tried  at  the  second  term,  is  confined  to  the  court  in 
which  he  is  indicted;  and  this  court  will  not  interfere  by  habeas 
corpus,  for  the  mere  purpose  of  granting  the  relief  provided  by 
the  third  section. 

For  these  reasons  I  am  of  opinion,  that  I  have  no  jurisdiction 
to  decide  upon  the  case  arising  under  this  habeas  corpus,  and 
that  if  returnable  at  all,  it  can  only  be  to  the  judges  of  the  court 
of  quarter  sessions. 

For  relator,  Broum  and  Dallas.    •/Sttomey-general,  contra. 


[June  3, 1844. 
^  SSBRILL  £T  AL.  V.  DSNMAK  £T  AL. 

This  was  a  scire  facias  under  the  27th  section  of  the  act  of 
February  24, 1834,  to  make  the  executors  of  Worley  parties  to 
the  suit  which  had  been  originally  brought  against  Worley, 
Welsh  &  Connell,  copartners, '&c.,  and  had  been  returned  <<  nihil 
habet^^  as  to  Connell. 

The  defendants  in  their  second  plea  alleged,  <'that  Woriey 
died  in  the  lifetime  of  Welsh,  against  whom  the  action  survived: 
that  Welsh  died  in  the  lifetime  of  Connell,  who  is  now  living, 
and  that  the  cause  of  action  survived  against  him,"  &c. 

To  this  plea  there  was  a  demurrer,  upon  which  the  case  came 
before  the  court,  when  the  following  opinion  was  dehvered  by 

SsROBAKT  J.  This  suit  was  originally  brought  against  Con- 
nell, Worley  &  Weldi,  to  recover  a  partnership  debt,    As  to 
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Coiinell  the  return  was  <^not  summoned ;''  and  after  declaration 
in  the  usual  way,  the  suit  proceeded  against  Worley  and  Welsh 
alone.  The  deaths  of  these  two  defendants  have  occurred  since 
the  suit  was  pending,  and  before  judgment.  Connell  has  never 
made  himself  a  party  to  this  day.  One  question  raised  by  the 
defendants  is,  whether  the  plaintiff  is  not  turned  rouiid  to  a  suit 
against  Connell  alone,  as  sole  surviving  partner  on  the  general 
principle  of  law. 

I  am  inclined  to  think  on  this  second  plea,  which  is  all  that  is 
before  me  now,  that  this  question  must  be  resolved  altogether 
by  the  circumstance  of  Connell's  being  returned  <^not  sum- 
moned," a  proceeding  in  our  practice  equivalent  to  outlawry 
in  England.  If  this  proceeding  excludes  Connell  from  being 
any  longer  a  party,  and  renders  it  virtually  and  in  legal  con- 
templation a  suit  only  against  Worley  &  Welsh,  then  the  same 
doctrine  will  apply  tis  if  the  suit  wsis  only  against  Worley  & 
Welsh  ^  and  it  would  be  between  them  altogether  that  the  ques- 
tion of  proper  parties  would  surise.  I  do  not  feel  myself  autho- 
rized to  decide  that  question  in  this  case;  because  I  do  not  wish 
to  interfere  with  either  party  in  the  course  which  they-may  be 
advised  to  take.  It  is  a  question  of  some  magnitude  and  novelty, 
and  would  perhaps  require  more  consideration  than  I  can  now 
bestow.  But  I  am  clearly  of  opinion,  as  between  Worley  and 
Welsh,  supposing  this  point  settled,  that  the  suit  may  proceed; 
this  pleain  bar  is  good  as  far  as  respects  the  executors  of  Worley 
who  have  put  in  this  plea.  Now  it  is  in  vain  to  attempt  a  dis- 
tinction between  continuing  a  suit  pending,  and  commencing  a 
new  suit,  because  a  suit  to  be  continued  must  be  continued  cor- 
rectly; and  it  is  evidently  for  that  purpose  that  the  act  of  assem- 
bly requires  a  judgment  of  the  court  There  is  nothing  new  in 
that  act;  it  is  in  accordance  with  the  statute  of  Wm.  and  the 
practice  in  England.  The  English  authorities  are  directly  ap- 
plicable, and  we  have  the  law  explicitly  laid  down,  that  a  suit 
for  a  partnership  debt  must  be  brought  against  the  surviving 
partner,  and  you  cannot  join  the  representatives  of  a  deceased 
partner  in  a  suit  against  a  surviving  partner  or  his  repre- 
sentatives; 

APCall  and  D.  P.  Brotvn^  for  plaintiff. 
Dunlap  and  Randall^  for  defendants. 
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ASPINWALL'S  CASE. 

In  A3pin wall's  case,  p.  212  of  this  journal,  the  opinion  of  the 
late  judge  Baldwin  is  given  without  any  statement^  and  as  the 
question  certified  to  the  court  is  not  precisely  stated  in  the  opi- 
nion, we  haye  examined  the  record  and  give  below  the  question 
in  terms  as  certified  by  the  District  Court,  and  some  facts  which 
may  serve  to  prevent  any  misunderstanding  of  the  decision. 

The  report  of  the  commissioner  shows  the  amount  of  debts  of 
unpreferred  creditors  to  be  0258,732  60,  of  whom  those  holding 
debts  amounting  to  0147,911  05  assented  to  the  discharge. 
But  of  these  the  larger  portion  though  not  preferred,  had 
released  the  petitioner  in  accordance  with  the  terms  of  the 
assignmeut,  which  stipulated  that  all  who  released  within  a 
certain  time  should  be  paid  pro  rata.  It  was  objected  that  the 
creditors  who  had  released  in  accordance  with  the  terms  of  the 
assignment,  were  preferred  over  those  who  had  not  released. 

The  question  was  thus  certified  by  the  judge  of  the  district 
court: 

Are  the  creditors  who  executed  the  release  stipulated  for  in 
the  assignment  of  G.  W.  A.,  a  copy  of  which  is  annexed  to  the 
petition,  creditors  "  not  pr^erred,^^  within  the  meaning  of  the 
second  proviso  of  the  second  section  of  the  bankrupt  law? 

The  decision  of  the  circuit  court  was,  that  the  releasing  cre- 
ditors were  pre/erred  within  the  meaning,  &c.  The  answer  of 
the  circuit  court  should  be  in  the  negative,  as  it  is  evident  from 
the  course  of  argument  in  the  opinion,  and  the  manner  in  which 
the.  question  is  therein  stated,  that  it  was  understood  affirm- 
atively by  the  circuit  court 
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PRACTICAL  POINTS  FOR  JUSTICES. 

1.  Set-off.  2.  The  bight  of  appeal* 

1.  Set-off.  In  this  article  we  propose  to  ourselves  two  points 
of  inquiry,  being,  1st  as  to  what  must  be  set-off,  and  2d  what 
can  be  set-off. 

1st.  By  the  act  20th  March,  1810,  sec.  7,>  a  neglect  or  refusal 
of  a  defendant  in  an  action  before  a  justice,  to  set  off  his  demand, 
whether  founded  on  bond,  note,  penal  or  single  bill,  writing 
obligatory,  book  account,  or  damages  on  assumption,  not  exceed- 
ing one  hundred  dollars,  is  a  forfeiture  of  his  demand  and  a  com- 
plete bar  to  any  suit  afterwards  brought  for  the  recovery  of 
'the  same.  It  is  also  provided  by  the  same  section,  that  judg- 
ment shall  be  rendered  in  favour  of  either  party,  as  the  evidence 
and  justice  of  the  case  may  require. 

The  intention  of  the  legislature  in  this  enactment  is  obvioudy 
to  prevent  circuity  of  action ;  to  determine  promptly  disputes 
between  parties  arising  from  mutual  allegsetions  of  breacbe^  of 
contract.  It  is  the  introduction  of  a  new  principle  in  our  civil 
code,*  and  as  its  object  is  a  good  one,  the  courts,  in  ad^their  de» 
cisions,  have  shown  a  determination  to  exact  adherence  to  it,  so 
as  to  avoid  the  inconveniences  and  risks,  so  much  cofnphiined 
« of  before  the  act  of  1810  was  passed.^  It  has  accordingly  been , 
held,  that  after  process  has  issued  from  one  justice,  the  defendant 

■  Pnrd.  Di|p.  629.  *  Per'Kingr,  president;  1  Ash  173. 

•  See  3  Serfp.  &  Rawle  369  wid  16  ib.  255. 
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cannot  sue  the  plaintiff  before  another  justice,  for  any  debt  or 
debts  which  is  the  subject  of  a  set-off,  ahhough  the  second  pro- 
cess  was  first  served  ;  but  he  must  submit  his  claim  to  the  jus- 
tice before  whom  the  fijrst  suit  was  brought.^ 

The  section  referred  to,  is  applicable  only  to  cases  of  defalcation 
of  a  definite  sum,  and  the  law  in  all  cases  of  unliquidated  cross 
demands,  remains  as  it  was  before  the  act  was  passed.  The 
case  of  Sadler  v.  Slobaugb,^  is  to  that  effect.  But  the  language 
of  Gibson  c.  j.  in  that  case,  gives  rise  to  the  very  important  ques- 
tion, whether  the  defendant  can  give  jurisdiction  to  the  justice 
by  liquidating  an  indefinite  claim.  The  leaning  of  his  mind 
may  be  seen  fr^m  the  extract  which  follows,  and  likewise,  from 
his  opinions  in  other  cases.  «  The  act,"  says  he,  «  speaks  of  a 
set-off  under  one  hundred  dollars ;  and  as  every  unliquidated 
sum  must  necessarily  be  indefinite  as  to  amount,  liquidation 
may  be  thought  necessary  to  give  the  justice  jurisdiction  of  the 
defendant's  claim :  but  as  that  provision  appears  intended  to 
prevent  an  improper  assiunption  of  jurisdiction,  the  objection 
might  perhaps  be  obviated,  where  the  defendant  did  not  pre- 
tend that  his  claim,  though  otherwise  indefinite,  exceeded  one 
hundred  dollars.'' 

And  afterwards  in  Grant  v,  Wa)lace,3  the  same  learned  judge, 
in  reference  to  an  allowance  which  might  be  made  by  the  plain- 
tiff in  favour  of  the  defendant,  says, — «  If  the  cross  demand  be 
unliquidated,  let  him  (the  plaintiff)  give  credit  for  enough  to  give 
the  justice  jurisdiction,  leaving  the  defendant  to  reduce  it  still 
lower  if  he  can,  at  the  hearing." 

If  at  the  hearing,  the  defendant  sets  off  a  demand  against  the 
plaintiff,  and  obtains  a  judgment  in  his  favour,  for  a  balance 
found  due  him,  over  and  above  the  plaintiff's  claim,  the  judgment 
if  permitted  to  stand  would  be  conclusive  between  the  parties. 
But  if  the  plaintiff  appeal,  the  defendant  will  then  be  allowed 
to  commence  an  action  for  his  demand,  and  the  manner  in  which 
the  plaintiff  in  the  first  suit  can  take  advantage  .of  the  allowance 
already  made,  is  by  way  of  set-off.*  By  this  means,  the  dispute 
between  the  parties  is  again  opened,  though  whether  for  all4>ur- 
poses  or  not,  we  do  not  intend  to  inquire. 

■  Slyhoof  V.  Flitcrafl,  ]  Ash  171 ;  White  v.  Johnston,  2  Ash  146. 

•  Serg.  6l  Rawie  369.  •  16  lb.  355. 

*  Stroop  o.  Ulrich,  1  VftXiE  6l  Serg .  59. 
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In  Grant  v.  Wallace,  cited  supra,  Oibson  c.  j.,  in  comment- 
ing upon  the  act  of  1810,  says — <<If  the  plaintiff  knows  that 
there  is  a  cross  demand  for  a  sum  certain,  let  him  give  credit 
for  so  much  and  bring  suit  for  the  residue,  and  thus  do  for 
the  defendant  all  that  the  defendant  could  do  for  himself/' 
This  language  has  recently  met  with  a  qualification^  at  first,  a 
little  surprising,  but  the  good  sense  of  which  cannot  fail  to  be 
recognised  after  a  moment's  reflection.  In  Stroop  v.  Ulrich,^ 
Rogers  j.  in  delivering  the  opinion  of  the  court,  says,  that  the 
language  of  the  chief  justice  in  Grant  v,  Wallace,  must  be  con- 
fined to  cases  where  the  original  demand  of  the  plaintiff  and 
the  set-off,  are  both  under  one  hundred  dollars.  And  under  tliis 
limitation,  the  court  held  that  a  creditor  whose  claim  exceeds 
one  hundred  dollars,  cannot  give  jurisdiction  to  a  justice,  by 
allowing  a  credit  of  a  distinct  and  independent  debt,  so  as  to 
reduce  his  oWn  demand  below  one  hundred  dollars.  But  this 
decision  does  not  affect  any  direct  payment  which  the  defendant 
may  have  made  on  account 

It  had  been  previously  decided  in  Holden  v.  Wiggins,^  that  a 
defendant  could  not  set  off  a  claim  exceedingone  hundred  dol- 
lars, unless  perhaps,  says  Mr.  justice  Kennedy,  the  defendant's 
account  consists  of  a  series  of  charges,  founded  upon  distinct 
contracts,  as  in  the  case  book  account,  where  the  defendant 
might  select  one  or  more  such  charges,  not  being  more  than  one 
hundred  dollars  and  set  them  off. 

2d.  The  demands  which  defendants  may  set  off,  must  be  of 
the  same  nature  with  those  for  which  plaintiffs  are  authorized 
to  bring  their  suits  before  justices.^  It  is  necessary,  however, 
in  order  to  make  use  of  the  above  test  according  to  its  proper 
meaning,  not  only  to  bear  in  mind  the  whole  extent  of  the  juris- 
diction of  the  justice,  under  the  several  acts  of  assembly,  but 
also,  to  attend  to  a  few  legal  distinctions. 

A  special  action  on  the  case  for  a  tort,  although  a  tort  dedu- 
cible  from  the  existence  of  a  contract,  is  not  within  the  juris- 
diction of  a  justice.'*  Here  the  distiiiction  is  between  a  tort 
deducible  from  a  contract  and  the  contract  itself,  and  on  it 
rests  the  question,  not  unirequently  arising,  whether  the  tri-. 

'  1  Watts  &,  Serg.  59.        *  3Pa.Rep.469.        •  Per  Kennedy  J.  3  Pa.  Rep. 
^  Zell  o.  Arnold,  3  ib.  293;  Henioa  v.  Morton,  3  Ash  350;  see  also,  Tajrlor  «, 
ManderflOB,  1  Ash  130. 
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bunal  for  the  settlement  of  a  controTersy^  shall  be  the  court 
of  common  pleas,  or  a  justice  of  the  peace.  To  a  mind  not 
habituated  to  the  refinements  and  technicalities  of  the  com-' 
mon  law,  it  is  a  distinction  not  easily  comprehended,  and,  as  in- 
troductory to  a  few  remarks  upon  cases  supposed  from  a  very 
common  state  of  facts,  we  will  refer,  for  a  moment,  to  the  differ- 
ence between  misfeasance  and  nonfeasance.  Misfeasance  is  the 
performance  of  an  act,  which  might  lawfully  be  done,  in  an  im- 
proper manner,  by  which  another  person  receives  an  injury  ;* 
or  in  other  words,  it  is  a  trespass  or  wrong  committed,  which  in 
contemplation  of  law,  has  no  relation  to  the  contract*  Non- 
feasance is  substantially  the  non  performance  of  a  duty.  For 
whenever  such  duty  arises  out  of  a  contract,  says  Mr.  justice 
Kennedy,'  the  non  performance  of  it  becomes  a  breach  of  the 
contract  imposing  the  duty.  In  the  case  of  common  carriers,  there 
are  two  remedies,  either  an  action  on  the  contract,  or  on  the  cus- 
tom, which  raises  a  duty  to  carry  the  goods  safely.* 

Proceeding  then  on  this  distinction  between  a  tort  and  a  con- 
tract, let  us  next  see  how  far  the  dictum  of  Mr.  justice  Kennedy, 
in  Holden  v.  Wiggins,  cited  suproy  that  the  subject  matter  of  a 
set-off  before  a  justice  must  be  of  such  a  nature  as  could  be  the 
foundation  of  a  suit,  before  him,  has  obtained  in  practice.  We 
will  put  a  common  case. 

A  person  for  instance,  is  employed  to  perform  a  piece  of  work, 
for  a  certain  compensation;  now,  in  this  case  if  the  claim  for 
services  did  not  exceed  one  hundred  dollars,  it  would  be  within 
the  jurisdiction  of  a  justice. 

But  suppose  the  work  has  been  performed  so  negligently  and 
unskilfully,  that  the  defendant  has  sustained  damages,  can  he 
bring  an  action  before  a  justice  to  recover  compensation  for  his 
loss  ?  The  answer  is  in  the  negative.  According  to  Zell  v. 
Arnold  and  Henion  v.  Morton,  his  remedy  is  a  special  action  on 


«  3  Kent  Coram.  443.         •  See  M'Cahen  v.  Hirst,  7  Watts  179.        •  7  ib.  179. 

*  Per  Gibson  c.  j.  in  Zell  t>.  Arnold,  2  Pa,  Rep.  295.  In  Hunt ».  Wynn,  6  Watts 
47,  it  was  argued  that  an  action  against  a  carrier  for  not  delivering  goods  entnut- 
ad  to  his  care,  was  founded  on  a  tort,  and  tliereforo,  not  within  the  jurisdiction  of  a 
justice.  The  supreme  court^  however,  ruled  the  contrary,  and  it  subsequently  fol- 
lowed up  that  deeisioii  in  M'Cahen  «.  Hirst,  7  Watts  175,  and  Todd  v.  Zigky,  7 
Watts  542.  These  cases  may  be  considered  as  establishing  that  a  justice  has  juris, 
diction,  generally,  of  a  cause  of  action  arising  out  of  a  baihnent  of  gooda. 
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the  case  for  a  tort  which  is  not  cognizable  before  a  justice.^ 
Now  let  us  reverse  the  position  of  the  parties.  Suppose  the 
suit  is  brought  by  the  workman  to  recover  his  claim  for  ser- 
vices, will  the  defendant  be  allowed  to  avail  himself  of  the  da- 
mages he  has  sustained,  by  reason  of  the  plaintiff's  neglect  and 
unskilfulness  ?  At  the  first  blush  the  answer  to  this  question, 
would  likewise  be  in  the  negative ;  because,  as  the  defendant's 
damages  are  not  the  subject  of  an  action  before  the  justice,  so 
neither  are  they  available  on  any  other  form.  The  contrary 
however,  is  the  law,  and  the  other  conclusion  is  not  war- 
ranted, either  by  the  dictum  of  Mr.  justice  Kennedy  in  Holden 
V.  Wiggins,  or  by  the  act  of  1810.  The  defendant  it  is  true, 
cannot  set  off  his  damages,  nor  can  he  obtain  a  judgment  in  his 
favour,  if  they  are  proved  to  be  more  than  the  amount  of  the 
plaintiff's  claim.  But  he  has  the  right  to  show  damages  arising 
from  the  tortious  acts  of  the  plaintiff,  where  they  are  part  of  the 
same  transaction  on  which  the  suit  is  founded ;  and  this  is  done 
not  in  defalcation  of  the  plaintiff's  claim,  but  by  way  equitable 
defence.  The  two  cases  above  cited,  have  furnished  us  with  our 
illustrations,  and  they  define  and  settle  the  law,  as  we  have  here 
explained  it.  The  language  of  the  learned  judge  who  delivered 
the  opinion  of  the  court  in  Henion  v.  Morton,  may^'be  here  ap- 
propriately introduced,  with  this  remark,  that  the  decision  in 
that  case  does  nothing  more  than  follow  a  previous  one,  by 
the  supreme  court,  in  Gogel  v.  Jacoby,*  except  that  it  applies 
the  law,  as  there  expounded,  to  suits  before  justices.  The 
learned  judge  to  whom  we  have  referred,  says — ^^  although  the 
demand  against  the  plaintiff,  is  not  admissible  by  way  of  set-off 
before  the  justice,  or  any  other  judicial  tribunal,  yet  the  defen- 
dant may  give  in  evidence,  acts  of  nonfeasance  or  misfeasance 
by  the  plaintiff,  where  these  acts  are  immediately  connected 
with  the  plaintiff's  cause  of  action,  such  evidence  not  being  ad- 
mitted by  way  of  defalcation,  but  for  the  purpose  of  defeating 
in  whole  or  in  part  the  plaintiff's  cause  of  action." 

We  do  not  suppose  that  the  seventh  section  of  the  act  of  20th 
March,  1810,  which  enjoins  a  defendant  to  set  off  his  demand 
under  pain  of  forfeiture,  is  applicable  to  an  equitable  d^nce. 

*  But  fee  1  Cfa.  Free  p.  74.  Form  3. 

•  5  Serg.  &  Rawle  132 ;  iee  alio  Bajne  o.  Oaylord,  3  WatU  301. 
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The  damages  of  the  defendant  are  unliquidated,  and  it  seems  to 
us,  that  he  has  his  option,  according  to  the  general  rules  of  lav, 
either  to  use  them  as  a  defence  or  as  the  cause  of  a  distinct  ac- 
tion. Sadler  v.  Slobaugh,i  maintains  this  view.  For  it  is  ssdd 
in  that  case,  that  the  law  in  respect  to  unliquidated  cross  de-^ 
mands,  remains  the  same  as  it  was  before  the  act  of  1810  was 
passed ;  hence,  we  hazard  nothing  in  saying,  that  we  think  the 
equitable  defence  we  have  been  considering,  is  wholly  indepen- 
dent of  thQ  act.  If  it  were  not,  then  if  the  defendant's  damages 
exceeded  the  plaintiff's  claim,  he  could  not  bring  suit  {or  them 
in  court ;  since  the  decisions  are  that  he  cannot  obtain  judg- 
ment for  such  excess  before  the  justice ;  and  it  is  easy  to  see  that 
in  many  cases,  this  would  prove  a  most  serious  hardship  to 
the  defendant,  without  any  principle  of  law  to  sanction,  or 
policy  to  excuse  it.  With  the  language  of  Mr.  justice  King, 
upon  this  point,  we  will  conclude  our  observations  on  the  sub- 
ject of  set-off.  That  learned  judge  says,* — ^<  If  the  defendant 
seeks  to  establish  a  claim  for  damages  for  malfeasance  greater 
in  amount  than  the  claim  of  the  plaintiff  for  his  work  and  la- 
bour,  he  must  resort  to  hLs  special  action  in  the  case  for  that 
purpose.'' 

2.  Of  the  right  of  appeal.  We  do  not  intend,  under  this 
head,  to  digest  all.  the  law  upon  the  subject  of  appeal.  It  is 
so  simple,  and  so  accessible  to  all  who  desire  to  know  it,  that  we 
deem  such  a  labour  superfluous.  We  design  merely  to  dwell 
briefly  upon  a  single  query  concerning  the  right  of  appeal,  as 
determined  by  the  judgment  of  the  justice,  it  being  one*  variously 
answered,  whenever  proposed. 

It  was  said  by  King,  president,  in  delivering  the  opinion  of 
the  court  in  Megonegal  v.  Hopper,^  that  « the  principle  which 
may  be  extracted  from  all  the  cases  is,  that  the  sum  demanded 
by  the  plaintiff  gives  him  the  right  of  appeal,  if  the  decision  be 
in  whole  or  in  part  against  him;  and  that  the  sum  adjudged 
against  the  defendant  alone  determined  his  right  to  appeal." 

With  great  respect  for  the  opinion  of  the  learned  judge,  we 
propose  to  inquire  whether  the  sum  adjudicated  against  either 
the  plaintiff  or  the  defendant,  does  not  equally  determine  the 
right  of  both  to  appeal.  • 

*  3  Serg.  &  Rftwle  369.  »  d  Ash  250.  •  1  lb.  195. 
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IC  was  unquestionably  meant  to  hare  qualified  the  above 
proposition  by  saying  that  the  plaintiff's  demand  whenever  it 
exceeded  9  5  33,  gave  him  the  right  to  appeal  if  the  decision 
was  in  part  against  him ;  because  if  his  demand  was  but  84  and 
jfche  juc^ment  for  $3,  it  would  be  in  part  against  him,  and  yet 
he  could  not  appeal.  It  was  hardly  necessary  to  notice  this 
qualification,  as  it  is  so  clearly  annexed  to  the  conclusion  of  the 
court  above  stated.  But  as  connected  with  the  remarks  which 
follow,  it  was  proper  to  point  it  out. 

It  was  truly  said  by  the  court  in  the  above  case  that  the  terms 
^demand''  and  <<  sum  in  controversy'^  are  used  in  the  third  sec- 
tion of  the  act  of  1810  as  synonymous.  Now  here  let  us  ob- 
serve, and  bear  in  mind  throughout  the  rest  of  this  article,  that 
the  act  says  that  if  the  dennind  or  sum  in  controversy  shall  not 
exceed  $5  33,  the  jtjdgment  of  the  justice  shall  be  final.  Sup- 
pose then,  that  the  plaintiff's  demand  is  for  810,  and  the  justice 
gives  him  judgment  for  $  3,  can  the  dtfendant  appeal  ?  Certainly 
not  He  cannot  controvert  the  amount  for  which  judgment  was 
given  in  his  favour,  and  the  balance  of  8  3  is,  by  the  judgment, 
made  the  only  sum  in  controversy  between  him  and  the  plain- 
tiff.^ Suppose  however,  that  the  defendant  had  acknowledged 
that  he  owed  the  plaintiff  jS  7,  and  that  he  agreed  that  the  justice 
should  give  judgment  for  that  amount,  but  which  the  plaintiff 
refused  to  accept,  could  the  plaintiff  Sifpea\}  We  do  not  hesi- 
tate to  say  that,  in  our  opinion,  he  could  not.  What  is  the  sum 
in  controversy?  Not  the  87,  that  is  part  of  the  plaintiff's 
claim,  it  is  conceded  to  him,  and  he  has  a  judgment  for  it. 
The  sum  of  8  3  only  is  in  controversy,  and  that  amount  only 
has  the  justice  adjudicated  against  the  plaintiff.  As  to  the  plain- 
tiff, what  is  the  difference,  between  a  judgment  in  his  favour  for 
but  8 10,  when  he  sues  for  813,  and  a  judgment  given  against 
him,  when  he  sues  for  8  3?  The  sum  adjudicated  against  him 
is  but  8  3  in  both  cases.  In  the  latter,  it  is  admitted  he  cannot 
appeal ;  why  should  he  in  the  former  ? 

Judge  Reed,  in  his  Pennsylvania  Blackstone,^  says — ^  It  was 
no  doubt  the  object  of  the  legislature  to  grant  an  appeal  in  all 
cases  where  it  appeared  by  the  record  of  the  justice,  that  the 
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judgment  would  directly  operate  against  either  party  to  a 
greater  amount  than  the  sum  to  which  the  appeal  is  limited. 

The  same  opinion  is  expressed  by  chief  justice  Tilghman,  in 
Soop  V.  CoaXSf^  who  says, — ^^  The  construction  of  the  act  (the 
act  of  1810)  is  that  where  the  sum  sued  for  by  the  plaintiflf  and 
set  forth  in  the  docket  of  the  justice,  is  reduced  by  the  judgment 
more  than  twenty  dollars  (on  an  award  of  referees)  an  appeal 
lies  for  the  plaintiff,  although  the  judgment  is  for  a  less  sum  than 
twenty  dollars." 

Such  too,  we  think,  was  the  opinion  of  the  court  in  Zane  v. 
Johnson,^  and,  we  submit,  that  the  criterion  pointed  out  by  the 
spirit  of  the  decisions  is,  a  sum  adjudicated  against  either  the 
plaintiff,  greater  than  the  amount  to  which  the  appeal  is  limited. 


IN    THE    DISTRICT  COURT    FOR  THE    CITY    AND 
COUNTY  OF  PHILADELPHIA. 

[Jane  10, 1844 

WILLIAMS  TO  THE  USE  OF  SHEERER  V.  NICKINS. 

1.  A.  the  winner  of  a  bet  on  the  gubernatorial  election  of  1841,  brought  auit  against 
B.  the  fltakeholder,  who  had  refused  to  deliver  up  the  money  after  the  looser  had 
directad  him  to  pay  it  to  the  winner  or  to  his  order.  Held,  that  since  the  act  of 
9d  July,  1839,  relating  to  elections,  the  plaintiff  could  not  recover  either  the  whole 
sum  deposited,  or  the  share  deposited  by  himself. 

2.  Upon  a  deposit  being  made  to  secure  a  bet  on  an  election,  the  mono/  so  instanti 
vests  in  the  guardians  of  the  poor,  and  their  omission  to  sue  for  it  within  the  time 
limited  by  statute,  does  not  give  to  either  of  the  wagering  parties  the  right  to 
reooYcr  any  portion  of  the  sum  deposited. 

This  was  a  rule  to  show  cause  why  judgment  of  nonsuit 
should  not  be  set  aside.  The  facts  of  the  case  are  embraced  in 
the  opinion  of  the  court. 

D.  P.  Brown  for  plaintiff.     E.  Hopper  for  defendant. 

Pettit  president : 

This  is  an  application  to  set  aside  a  nonsuit  directed  by  the 
judge,  under  the  act  of  assembly  of  1836,  relative  to  this  court. 

<  13  &  A^  R.  38a  •  1  Ash  43. 
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It  appeared  that  Williams  nmde  a  bet  with  one  Troat,  of  a  him- 
died  dollars  aside,  on  the  gaheraatorial  election  of  October, 
1841  y  and  that  each  of  them  deposited  $  100  in  the  hands  of  the 
defendant,  the  whole  sum  of  jiaoo  to  be  paid  by  him  to  the 
urinning^  party.  The  result  of  the  election  was  in  favour  of 
l¥iiliams,  who  had,  however,  transferred  his  interest  in  the  bet 
to  Sheerer.  Williams  and  Trout  called  on  the  defendant  and 
directed  him  to  pay  the  money  to  Sheerer.  To  the  demand  of 
Sheerer,  the  defendant  replied  that  he  had  used  the  money  and 
could  not  pay  it  This  suit  was  brought  in  the  name  of  Wil- 
liams to  the  use  of  Sheerer.  Upon  these  facts,  which  were 
proved  by  Williams  and  were  not  disputed,  the  court  ordered  a 
judgment  of  nonsuit  to  be  entered. 

It  is  contended,  in  the  first  place,  that  the  plaintiff  is  entitled 
to  the  sum  of  two  hundred  dollars,  with  interest,  from  October, 
1841,  and  in  the  second  place,  that  if  he  cannot  recover  the 
whole  amount,  he  is  entitled  to  a  verdict  for  the  sum  of  one  hun- 
dred dollars  deposited  by  Williams,  with  interest  thereon. 

In  granting  this  nonsuit,  I  had  in  my  mind  the  general  prin- 
ciple, as  it  had  been  recognised  in  Swan  v.  Scott,  11  Serg.  and 
R.  164,  that  if  a  plaintiff  cannot  open  his  case  without  showing 
that  he  has  broken  the  law,  a  court  will  not  assist  him.  Though 
the  distinction  had  been  taken,  that  if  the  illegality  be  malum 
prohibitum  only,  the  plaintiff  may  recover,  unless  the  action  be 
directly  on  the  forbidden  contract,  yet,  it  seemed  to  me,  that  in 
the  progress  of  an  enlightened  jurisprudence,  the  time  had  been 
readied,  when  the  courts  in  Pennsylvania  should  pronounce  that 
betting  on  elections,  imdermining,  as  it  does,  the  foundation  of 
our  representative  system  of  government,  should  be  dealt  with, 
not  merely  as  malum  prohibitumy  but  as  malum  in  se. 

The  constitution  (art  9,  section  5,)  contemplated  the  purity 
of  elections,  when  it  declared  that  they  should  be  Jree  as  well 
as  equal,  and  experience  had  shown  that  nothing  had  more  in- 
juriously impair^  the  importance  of  the  elective  franchise  than 
that  sordid  slavery  of  the  mind  which  is  engendered  by  the  con* 
sciousness  of  a  pecuniary  interest  It  was  remembered  that  this 
court  had  been  sustained  by  the  supreme  court  in  deciding,  in 
advance  of  previously  adjudged  cases,  that  no  bet  or  wager 
could  be  ihe  subject  of  an  action,  and  I  thought  that  the  reason- 
ii^  of  Mr.  justice  Sergeant,  in  Edgell  v.  McXjauS^^'  ^  Whar- 
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ton  178)  applied  with  as  much  force  to  an  attempt  to  reclaim 
from  a  stakeholder  money  deposited  with  him,  as  to  an  effort  to 
recover  from  the  losing  party  the  property  alleged  to  be  won. 
It  was  considered,  too,  that  this  tribunal  had  enough  to  do,  with- 
out being  occupied  with  the  investigation  of  gratuitous  contests^ 
founded,  indirectly  or  directly,  on  forbidden  wagers;  and  that 
either  in  regard  to  the  stakeholder  or  the  losing  party,  it  was 
not  going  in  advance  of  the  spirit  which  has  actuated  courts  in 
modern  times,  to  deny  to  a  plaintiff  any  benefit  from  an  action^ 
and  further,  that  the  act  of  assembly  of  1839  demanded  such  a 


Upon  looking  into  the  authorities,  it  is  found  that  though  fhe 
supreme  court  had  ruled  in  M'Allister  v.  Hoffman,  16  Serg.  & 
R.  147,  that  an  action  will  lie  to  recover  by  the  loser  money 
bet  on  an  election,  and  deposited  with  a  stakeholder,  who  has 
had  notice  not  to  pay  it  to  the  winner,  yet  that  they  had  also 
held,  in  App  v.  Coryell,  3  Penna.  Rep.,  494,  and  Mytinger  v. 
Springer,  3  W.  &  S.,  405,  that  the  recovery  must  be  by  each 
depositor  for  his  own  proportion.  The  deposit  of  Trout  is  then 
plainly  not  embraced  in  this  suit,  and  it  remains  to  be  ascertain- 
ed whether  the  decided  cases  require  a  new  trial  to  enable  the 
plaintiff  to  obtain  the  amount  deposited  by  Williams. 

The  case  of  McAllister  v.  Hoffman  was  determined  in  1827, 
when  the  act  of  27th  March,  1817,  "to  prevent  the  practice  of 
wagering  or  betting  on  elections,"  was  in  force.  The  first  sec- 
tion of  that  act  contains  a  clause  declaring  kll  contracts  or  pro- 
mises founded  on  wagering  on  the  event  of  an  election,  to  be 
entirely  null  and  void.  The  argument  which  authorizes  the 
reclamation  of  a  stake  at  any  time  before  actual  payment  to  the 
winner,  if  worth  any  thing,  should  have  gone  to  the  extent  of 
sanctioning  an  action  even  after  the  money  had  been  paid  over, 
and  that  it  has  never  been  carried  to  this,  its  legitimate  length, 
affords  strong  reason  for  suspecting  the  solidity  of  its  foundation. 
The  repression  of  the  mischief  of  betting  is  more  effectually  en- 
forced by  a  denial  of  all  aid  of  the  law  to  either  of  the  parties, 
than  by  ratifying  a  withdrawment  of  the  stake.  The  admitted 
basis  of  recovery  is  irrespective  of  the  question  of  winning  or 
losing;  it  is  that  the  party  may  repent  of  his  conduct,  and 
therefore  recall  his  money :  a  principle  which  has  this  charao* 
teristic,  that  it  will  be  practically  applied  in  but  a  few  ca3eS| 
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^zoept  wheO)  having  lost  his  bet,  the  penitent  designs  to  cheat 
his  adversary.  The  propriety  of  yielding  to  the  rule  is  placed 
by  the  chief  justice  in  M'AUister  v*  Hoffman,  upon  the  necessity 
of  upholding  the  clause  of  the  act  of  assembly  which  declares 
the  contract  to  be  void ;  a  clause,  the .  policy  of  which  he  sup- 
posed would  be  defeated  by  a  different  conclusion.  With  an 
acknowledgmeBt  of  a  repugnance  to  the  plaintiff's  clsiim,  the 
court  were  compelled  to  say  there  was  nothing  in  the  way  of 
his  recovery. 

But  the  effort  is  here  made  by  the  winning  party  to  recover 
his  deposit  If  he  can  do  so,  we  have  seen  that  it  is  only  upon 
the  ground  of  his  contrition  for  offending  against  the  law — ^it  is 
by  extending  to  him  the  benefit  of  a  principle  of  action  which 
it  is  a  mockery  to  assert  was  in  his  contemplation.  His  right  as 
a  winner  cannot  be  recognised. 

Under  the  view  taken  of  the  act  of  1817,  we  should,  how- 
ever, be  obliged  to  give  our  aid  even  to  the  losing  party,  and 
as  we  would  not  be  at  liberty  to  give  it  on  any  different  ground 
to  the  plaintiff,  who  is  the  winner,  we  should  of  course  yield  it 
to  him  for  the  same  reason ;  and  the  question  is  presented,  does 
the  consolidated  election  law  of  July  2,  1839,  lead  us  to  another 
conclusion. 

The  subject  of  betting  on  elections  is  comprehended  in  four 
sections,  beginning  with  the  115th.  This  section  provides  that 
if  any  person  shall  make  any  wager  on  the  result  of  any  elec- 
tion within  this  commonwealth,  he  shall  forfeit  three  times  the 
amount  of  the  bet.  The  116th  section  (explained  by  the  128th 
section)  provides  for  the  prosecution  of  offenders;  and  the  117th 
section  requires  all  inspectors  to  reject  the  votes  of  persons  in- 
terested in  any  such  wager.  There  is  no  clause  like  that  in  the 
act  of  1817,  expressly  declaring  all  contracts  or  promises  found- 
ed on  such  bets  to  be  null  and  void ;  while  the  118th  section 
makes  it  the  duty  of  the  guardians  of  the  poor,  having  know- 
ledge or  information  upon  the  subject,  to  bring  suit  for  the  re- 
.  covery  of  the  money  or  other  thing  bet,  in  the  name  of  the  com- 
monwealthy  for  the  use  of  the  poor  against  the  stakeholder^ 
where  the  bet  is  deposited  in  the  hands  of  a  third  person,  or 
against  the  winning  party,  when  the  same  is  not  so  deposited, 
with  a  proviso  that  said  suit  be  brought  within  two  years  from 
the  time  of  making  said  bet 


1 


399  District  Court  of  Philadelphia. 

The  legislature  then  proceed  to  pronounce  as  follows :— -'^  And 
the  stakeholder  is  hereby  prohibited^  during  said  time,  to  pay 
over  the  amount  so  bet,  to  either  of  the  parties,  and  shall  be 
liable  for  the  same,  whether  such  bet  is  paid  over  or  delivered 
to  the  parties,  or  either  of  them,  or  not,  and  the  winning  party 
shall  in  like  manner  be  liable  to  the  payment  of  the  whole 
amount  so  bet,  where  the  same  is  received  byiiim.  And  ssid 
bet,  or  the  value  thereof,  may  be  recovered  as  debts  of  like 
amount  are  by  law  recoverable ;  and  if  said  guardians,  directois, 
or  overseers  of  the  poor  shall  neglect  or  refuse  to  bringsadi  suit, 
they  shall  be  guilty  of  a  misdemeanor  in  office,  and  on  convietio]], 
shall  be  fined  in  any  sum  not  less  than  the  amount  so  bet,  nor 
more  than  double  the  amount." 

Here  the  bet  or  the  value  of  it  is  made  recoverable  as  a  debt 
due  to  the  authorities  having  charge  of  the  poor,  and  during  two 
years  from  the  time  of  making  the  bet  a  stakeholder  is  not  only 
prohibited  from  paying  over  the  fund  to  either  of  the  parties, 
but  is  liable  for  it  to  the  guardians  of  the  poor,  whether  it  has 
been  delivered  to  the  parties,  or  either  of  them,  or  not  Were 
it  not  for  this  emphatic  provision,  it  might  be  urged  that  no  right 
of  action  would  attach  to  the  guardians  of  the  poor,  unless  the 
suit  were  brought  witibin  the  time  prescribed.  But  as  the  law 
stands,  from  the  instant  of  making  the  deposit  the  right  of  the 
wagering  parties  is  taken  away  and  virtually  transferred  to  the 
guardians  of  the  poor.  A  duty  is  at  once  imposed  upon  the 
guardians,  and  an  obligation  to  them- instantly  created.  Their 
title  exists  before  the  institution  by  them  of  an  action.  Noif  is 
there  a  mere  suspension  of  a  right  of  reclamation  to  be  resumed, 
perchance,  by  the  wagering  parties  at  a  future  period.  The 
stakeholder  is  left  at  liberty  to  pay  the  guardians  of  the  poor 
after  the  expiration  of  the  two  years.  The  limitation  does  not 
affect  the  ownership  of  the  fund,  but  is  designed  to  quicken  the 
new  proprietors  of  it  to  vigilance  in  asserting  their  right,  and  to 
elicit  the  truth  when  the  testimony  may  be  had,  and  cannot 
benefit  any  one  but  the  defendant.  There  has  been  here  an 
appropriation  to  the  use  of  the  poor,  and  the  omission  of  the 
guardians,  for  two  years,  to  bring  suit,  though  it  would  furnish 
a  defence  to  an  action  by  them  now,  confers  no  advantage  on 
the  present  plaintiff. 
This  suit  was  instituted,  as  the  record  shows,  on  the  SiKd  of 
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September,  1843.  The  transfer  to  Sheerer  was  made  in  1841, 
when  the  defendant  was  exprcsssly  prohibited  from  paying  the 
money  to  either  of  the  wagering  parties.  Nor  is  it  clear  that 
the  two  years  from  the  time  of  making  the  bet  had  expired  at 
^le  commencement  of  the  suit.  But  these  points  were  not  the 
subject  of  inquiry  at  the  trial,  and  the  decision  now  made  is  not 
influenced  by  them.  By  the  policy  and  the  terms  of  the  act  of 
assembly  all  title  of  the  plaintiff  to  the  money,  or  any  part  of  it, 
was  destroyed  eo  instanti  that  the  deposit  was  made,  and  there 
is  neither  fact  nor  legal  principle  on  which  he  can  rely  for  the 
revival  of  an  old  right,  or  the  acquisition  of  a  new  one. 

RuU  discharged. 


[April,  1844. 
BONNELL  V,  SWAIM. 

1.  A  promissory  note  given  by  a  bankrupt  afler  his  decree  and  before  his  final  dis- 
char^,  for  a  debt  contracted  in  part  previous  to  the  filing  of  his  petition,  is  not 
barred  by  his  discharge. 

This  was  an  action  of  assumpsit  on  promissory  note  and  book 
account.  The  defendant  filed  an  affidavit  of  defence,  stating 
that  "  he  had  been  discharged  under  the  bankrupt  law,  as  per 
copy  of  certificate  of  discharge  thereunto  annexed,  and  at  least 
^120  of  the  amount  for  which  the  promissory  note  was  given, 
were  for  articles  purchased  before  said  John  L.  Swaim  filed  his 
petition  in  bankruptcy.''  It  appeared  by  his  certificate  of  dis- 
charge, that  defendant  filed  his  petition  for  the  benefit  of  the 
bankrupt  law  on  the  .30th  of  March,  1842,  that  h^  was  decreed 
a  bankrupt  on  tlie  26th  of  April,  1842,  and  three  days  after- 
wards, to  wit,  on  the  29th  of  April,  1842,  gave  the  note  in 
question,  payable  in  sixty  days,  and  on  the  6th  of  December^ 
1842,  obtained  his  discharge  as  a  bankrupt.  Question  was, 
whether  a  note  given  by  a  bankrupt  after  decree  and  before  his 
final  discharge,  is  barred  by  his  discharge. 

Perkins  J  for  plaintiff.    Ashmead^  for  defendant. 

The  court  decided  that  the  discharge  was  no  bar  to  a  suit 
upon  the  note,  and  gave  judgment  for  plaintifi*.^ 

*  Owen  on  Ban]miptcy,^57, 163,  164;  Act  of  Gongreas,  ^  3»  4,  and  S;  1  Penn. 
Law  Journal  14j^  Ex  parlt  BenneL 

VOL.  III. — ^NO.  IX.  34 


394  Quarter  Sessions  and  Oyer  ^  Terminer. 

IN  THE  COURT  OF  QUARTER  SESSIONS  AND  OYER 
AND  TERMINER— PHILADELPHIA  COUNTY. 

[July  1, 1844. 

Extract  from  the  charge  of  his  honour  j  judge  Jones,  to  the 
grand  jury  J  on  the  subject  of  the  recent  riots  and  the  law  as 
applicable  to  them. 

And  now,  gentlemen,  we  may  direct  our  attention  to  the 
mbre  technical  business  of  the  session — ^that  more  especially 
connected  with  the  great  subject  we  have  been  considering. 

Your  actual  labours  have  been  much  lightened  by  the  late 
grand  jury.  Their  arduous  examination  of  such  witnesses  of 
all  sides,  as  the  court  or  themselves  could  command,  resulted  in 
a  large  number  of  bills,  and  in  a  presentment;  but  the  affair  is 
far  from  being  fully  explored;  the  offenders  as  yet  known  are 
few,  compared  with  the  great  numbers  engaged.  Additional 
evidence  may  implicate  other  offenders,  and  add  new  facts. 

Our  present  evidence  seems  to  present  the  general  outline  of 
facts,  that  on  the  afternoon  of  May  the  6th,  a  meeting  of  a  new 
party  calling  itself  the  <<  Native  American,"  advocating  princi- 
ples obnoxious  to  some  of  the  inhabitants  of  Kensington,  was 
held  in  that  district.  The  meeting  was  rudely  assailed  with 
clubs,  brickbats,  and  fire-arms;  several  persons  were  killed  and 
wounded,  and  the  whole  violently  dispersed.  The  next  after- 
noon, another  meeting  of  the  same  party,  with  very  inflamma*- 
tory  circumstances,  was  convened  in  the  state-house  yard,  and 
adjourned  suddenly  to  Kensington.  The  meeting  was  again 
assailed  with  fire-arms,  and  broken  up ;  the  <<  Native  Ameri'- 
cans"  dispersed,  seemed  to  have  gradually  rallied  as  they  pro- 
cured arms  from  their  homes.  Then  took  place,  the  first  time 
J[  think  in  our  history,  a  regular  street  battle  with  fire-arms. 
The  assailants  fired  under  cover  from  their  houses,  overlooking 
the  place  where  the  meeting  wits  held,  from  the  ends  of  their 
alleys,  and  from  behind  their  fences;  their  opponents  stood  in 
the  open  place^  and  returned  the  fire.  Finally,  the  "Native 
Americans''  increased  in  numbers,  with  great  ferocity  stormed 
the  houses,  set  -some  of  them  on  fire,  and  surrounded  the  rest, 
but  a  detachment  of  military  arrived  and  occupied  the  ground. 
The  excitement  increased— ^was  turned  against  the  whole  catlio- 
lic  sect—and  the  next  afternoon,  the  churches  of  St  Michael 
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and  St  Augustine  were  burned.  How  many  persons  were 
killed  is  not  exactly  known,  but  the  killed  find  wounded  seems 
tQ  have  exceeded  fifty. 

If  such  was  the  series  of  facts,  and  each  particular  case  you 
will  judge  by  the  evidence,  my  narrative  being  designed  merely 
to  enable  me  more  practically  to  define  the  various  offences-^ 
if  such  were  the  facts,  every  man  on  the  first  day  who  fired  a 
fatal  shot  on  that  meeting,  is  guilty  of  murder;  and  not  only  he 
who  actually  fired,  but  every  one  who  aided  and  abetted  and 
standing  by  encouraged.  Great  provocation  may  have  been 
g:iven  by  indiscriminate  abuse  of  the  catholic  religion,  but  ver- 
bal provocation  does  not  extenuate  homicide.  On  the  second 
day,  every  man  who,  before  the  general  aflfray  began,  fired  on 
that  meeting  a  shot  which  produced  death,  is  with  his  aiders 
and  abettors,  guilty  of  murder.  After  the  aflfray  began,  the' 
character  of  the  ofiences  become  more  complicated.  As  a  gene- 
ral rule,  homicide  in  ttie  hot  blood  of  a  general  aflfray,  is  but 
manslaughter. 

Yet,  if  persons  commence  an  aflfray  with  the  premeditated 
design  of  taking  life,  or  with  such  deadly  weapons  as  directly 
affect  life,  those  who  are  assailed  being  unarmed,  or  attacked 
with  circumstances  which  show  a  malignant  design  to  kill  and 
not  to  combat,  the  law  will  attach  malice  to  any  subsequent 
killing,  and  hold  them  guilty  of  murder.  On  the  part  of  the 
assailed,  those  who  with  hot  blood  engaged  in  the  aflOray  and 
killed  any  one,  are  as  a  general  rule  guilty  of  manslaughter; 
and  the  fact  of  a  person  going  home  for  his  arms,  provided  his 
resentment  had  not  time  to  cool,  will  not  alter  the  ofience;  nor 
*  will  his  going  to  the  meeting  armed,  if  he  carried  arms,  with 
the  intention  of  defending  himself  and  not  of  attacking  others. 
After  the  aflfair  subsided,  however,  and  the  blood  had  time  to 
cool,  if  the  assailed  killed  even  the  most  guilty  of  the  assailants 
it  is  murder.  Should  the  evidence  show  you,  as  may  be,  an 
individual  interfering  merely  to  stop  the  aflfray,  or  to  arrest  a 
murderer,  making  known  at  the  time  his  intention,  it  will  pre- 
sent a  peculiar  case.  The  law  allows  any  body  to  arrest  an 
aflGray ;  and  if  he  kill  in  a  fair  honest  attempt  to  do  so  it  is  justifiaT 
ble  homicide. 

In  reference  to  the  second  grade  of  oflfences,  the  burning  of 
the  seminary  and  of  the  churches  is  arson,    Every  man  ^v^ 
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cerned  is  gciitty  of  arson,  and  also  every  one  who  in  any  way 
aided,  abetted  or  countenanced  the  actual  perpetrators.  The 
burning  of  the  dwelling  houses,  whatever  the  moral  extenuation 
in  respect  to  many  of  them,  is  legally  arson  on  the  part  of  every 
man  concerned.  In  case,  however,  a  murderer  was  using  a 
building  as  a  strongliold,  being  barrfcaded  in  it,  and  firing  <hi 
the  public,  and  could  not  otherwise  be  driven  out,  and  his  indis- 
criminate firing  prevented,  the  ultimate  emei^ency,  would  justify 
even  the  using  fire  agaiust  him  as  a  necessary  means  and  excuse 
the  burning  of  such  building. 

Of  the  inferior  offences,  the  acts  of  riots  are  countless.  The 
attacks  on  the  meeting  present  a  scene  of  general  riot,  even 
with  the  assailed  who  tumultuously  resisted,  except  for  the  de« 
dared  purpose  of  arresting  offenders,  being  alike  guilty  of  the 
offence.  When  citizens  are  assailed  by  a  mob,  the  only  safe 
course  is  to  invoke  the  laws,  and  in  their  name  to  arrest  the 
offenders;  any  other  kind  of  fight  would  pervert  the  defence 
into  a  riot. 

In  addition  to  the  murders,  arsons  and  riots  springing  from  this 
affair,  you  will  have  a  special  subject  in  the  presentment  by  the 
late  grand  jury  of  the  sheriff  and  of  the  police  magistrate  of 
Kensington. 

The  powers  and  responsibilities  of  public  officers  were  so  fully 
explained  at  our  last  term  by  Judge  Parsons,  that  a  brief  reca- 
pitulation now  will  be  sufficient. 

The  Act  of  Assembly  of  May  31st,  1841,  requires  "the  sheriff, 
constable  or  justice"  to  protect  property  attacked  or  threatened 
by  rioters,  and  makes  neglect  or  refusal  "to  take  all  legal  means" 
for  that  purpose,  a  misdemeanor  and  forfeiture  of  office.  The 
duty  "to  take  all  legal  ineaifs"  is  enforced  in  the  act  by  explicit 
penalties,  but  the  duty  itself  remains  as  prescribed  by  the  com- 
mon law. 

At  common  law,  the  duties  of  the  several  conservative  officers 
arise  successively,  as  the  occasion  widens.  First,  the  constable 
of  the  ward  or  township  where  the  disturbance  breaks  out,  or 
is  anticipated,  must  do  his  part;  going  personally  to  the  scene, 
commanding  the  peace,  arresting  ail  who  disobey,  and  calling 
on  all  good  citizens  for  aid.  Next  comes  the  duty  of  the  justice, 
or  alderman,  with  higher  authority  and  more  extensive  func- 
tions.   If  these  township  functionaries  neglect  any  legal  means 
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of  enforcing  order,  they  are  liable  to  indictment;* and  if  they  find 
or  anticipate  their  means  unequal,  they  must  immediately  give 
notice  to  the  sheriff  of  the  county. 

The  Sheriff  must  immediately  summon  the  power  of  the 
county,  the  posse,  every  able-bodied  man  if  necessary,  a  less 
number  if  sufficient.  If  the  rioters  are  armed,  or  too  numerous 
to  be  overawed  by  the  moral  force  of  mere  numbers,  he  must 
command  every  man  he  summons  to  bring  his  arms ;  and  whe- 
ther commanded  or  not,  every  man  summoned  on  the  sheriff's 
posse  has  the  right  to  come  armed; 

When  the  power  of  the  county  is  convened,  the  legal  means 
which  the  law  requires  the  sheriff  to  use — are  every  means, 
physical  and  moral,  which  his  array  puts  at  his  command,  and 
the  occasion  requires.  In  enforcing  the  laws  it  is  hard  to  say 
what  a  sheriff  may  not  do.  The  public  danger  seems  to  give 
him,  at  common  law,  a  measure  of  those  powers  which,  in 
similar  emergencies,  the  Roman  Senatus  consulium  conferred 
on  their  dictator.  English  history  furnishes  us  with  instances 
of  the  high  sheriff,  at  the  head  of  the  armed  array  of  the  coun- 
try, fighting  regular  battles  with  rebels,  and  even  with  invaders, 
exercising  in  fact  the  functions  of  a  general  without  a  military 
commission.  In  all  sudden  emergencies  afiecting  generally  the 
country,  he  seems  officially  responsible,  « that  the  public  receive 
no  harm.''  These  extensive  powers  and  duties,  at  common 
law,  are  not  narrowed  by  any  thing  in  our  own  criminal  co^e. 

The  law  knows  nothing  of  a  false  humanity  so  tender  of  the 
lives  of  bad  men,  that  it  spares  them  at  the  expense  of  the  blood 
of  the  good.  The  men  who  array  themselves  forcibly  against 
the  laws,  forfeit  all  rights  but  those  of  rebels  and  enemies,  may 
be  killed  as  legitimately  as  the  foreign  invader,  and  ought  to  be 
killed  as  a  duty  if  they  cannot  otherwise  be  overcome.  The 
sheriff  who  will  not  act  out  this  principle,  is  afraid  to  look  his 
official  responsibiluies  in  the  face,  and  should,  not  have  ventured 
on  his  commission.  The  people  who  will  support  a  conserva- 
tive officer  in  this  principle,  are  not  manly  enough  for -self- 
government,  and  should  abandon,  as  they  inevitably  must  lose, 
that  noble  right.     In  fact,  timely  severity  is  actual  humanity. 

On  these  principles,  if  the  evidence  show  you  that  during  the' 
disturbances  any  constable,  justice,  or  alderman,  omitted  to  ex- 
ercise any  of  his  conservative  powers,  he  is  guUty  of  a  Inisde- 
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meanor.  If  the  sheriflf  did  not  summon,  according  to  the  time 
allowed,  a  sufficient  posse,  even  every  able  bodied  man  in  the 
county,  and  properly  armed,  if  the  occasion  required,  orif  he^ 
forbore  to  exercise,  in  any  way,  his  extensive  powers  to  pro- 
tect property,  preserve  the  peace,  and  restore  order,  he  is  guilty 
of  a  similar  offence. 

I.  know  not  how  the  evidence  may  affect  the  present  case,  and 
I  am  aware  that  there  \p  much  to  lead  a  discriminating  jury  to 
excuse  an  officer  who  acted  but  as  his  predecessors  had  been 
acting,  but,  for  the  future,  it  is  time  to  awaken  public  officensr 
generally.  If  every  conservative  officer  were  indicted  when  his 
exertions  to  preserve  the  public  peace  are  equivocal,  and  be 
obliged  to  exculpate  himself,  as  an  officer  of  the  navy  or  army 
is  in  similar  cases,  it  would  effect  salutary  purposes. 

Our  considerations,  gentlemen,  are  already  sufficiently  ex- 
tended, but  I  may  not  close  them  without  another  reflection. 
The  high  responsibilities  of  all  concerned  in  the  administrati<Hi 
of  justice,  always  great,  are,  on  this  occasion,  especially  solemn. 
We  tread  amid  the  ashes  of  prejudices  and  passions,  which  a 
misstep  of  ours  may  stir  up— it  may  be  to  the  horrors  of  a  civil 
strife — for,  confidence  in  the  courts  being  lost,  factions  bitter  as 
ours  have  no  umpire  but  the  sword.  I  know  not  how  many  of 
you  are  catholics,  how  manjr'protestants,  and  I  care  not ;  I  know 
that  you  are  men,  and  prefer  the  rights  of  man  to  the  claims 
of  faction,  secular  and  sectarian :  I  know  that  you  are  sworn  to 
do  justice  without  fear  or  favour,  and  justice  you  will  do,  fear- 
ing God,  but  regarding  not  man.  You  have  your  feelings. 
We  all  have — ^I  myself  have — and  Heaven  only  knows  how 
deeply  those  events  have  moved  me — but  your  feelings  will 
not  warp  your  conscience.  Your  only  feeling  will  be  the  in- 
stinct  of  justice,  your  only  prejudice  the  predisposition  to  do 
right. 

Now,  gentlemen,  I  commend  you  to  your  duties.  Be  consci- 
entious, be  fearless,  and  be  fortunate.  And  for  us  all,  in  our 
administration  of  justice,  may  Heaven  give  us  that  wisdom 
which  Cometh  from  above. 
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IN  THE  qpMMON  PLEAS  OP  LYCOMING  COUNTY. 

PULHAMUS   V.    PURSEL. 

1.  Where  a  party  gives  notice  of  special  matter  instead  of  pleading  it,  the  opposite 
party  nay  demur,  and  after  verdict,  the  sufficiency  of  the  facts  set  forth  in  th  no- 
tice, an  then  for  the  docisioa  of  the  court  in  the  same  maniMT  as  a  demurrer  td 
pleadings. 

8.  llie  sale  of  an  unsound  horse,  without  fraud  or  warranty,  though  knowh  to  be 
onaoond  by  the  seller,  is  no  defence  to  an  action  for  the  purcJiase  money. 

3.  If  the  jury  in  an  action  on  a  proml<«ory  note,  find  for  the  plaintifT,  and  omit  to 
•tate  the  amount  of  their  verdict,  a  new  trial  most  be  granted,  aJthongfa  the  aetkn 
wee  debt,  and  the  defendant  pleaded  payment 

The  opinioti  of  the  court  contains  the  facts  of  the  case. — 
Lswis,  president. 

This  is  an  action  of  debt  on  promissory  note  of  26th  March^ 
1834,  for  the  sum  of  fifty  dollars,  payable  in  three  monthe  alter 
date  with  interest.  The  plea  is  payment  with  leave  to  gire 
the  special  matter  in  evidence.  The  only  faiatter  stated  in  the 
notice  of  special  matter  served  and  filed  of  record  is,  « that  the 
horse  for  the  price  of  which  the  above  suit  is  brought,  was  ua* 
sound  and  of  liule  value,  at  the  time  when  he  was  sold  to  de- 
fendant by  the  plaintiff, ^vhich  fact  was  known  to  the  said  plain- 
tiff, Abraham  Pulhamus."  On  the  trial  of  the  cause,  after  the 
jury  were  swoni,  and  before  any  evidence  was  given  under  the 
plea  of  payment,  the  plaintiff  demurred  to  the  notice  of  special 
matter — the  defendant  thereupon  joined  in  demurrer.  There 
being  no  evidence  offered  of  any  direct  payment,  the  jury  found 
for  the  plaintiff  on  the  plea  of  payment,  but  from  inadvertence 
omitted  to  state  the  sum,  which  could,  of  course,  be  no  other 
than  the  amount  of  the  note  and  interest.  The  case  now  re- 
mains for  the  decision  of  the  court  upon  the  demurrer.  Before 
the  introduction  of  our  loose  practice  of  giving  evidence  under 
a  notice  of  special  matter  instead  of  pleading  such  matter,  the 
party  to  be  affected  by  it  had  a  right  to  have  the  law  of  his 
case  determined  by  the  court.  That  practice  cannot  deprive  a 
party  of  this  right,  and  therefore  draws  along  with  it,  in  the 
opinion  of  the  court,  the  right  of  calling  upon  the  court  by  a 
demurrer  to  the  notice  to  decide  upon  the  sufficiency  of  the 
facts  set  forth  in  it.  This  case,  although  a  novelty  in  fact,  is 
not  so  in  principle. 

The  notice  does  not  set  forth  a  warranty,  nor  ^as  it  intended 
to  do  so.     The  only  question  then  is,  wh^x^^  ^^  ^^  ^^^^  ^ 
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fraud  in  the  plcdotiflf.  It  is  not  alleged  that  the  Refects  in  the 
horse  were  secret^  or  that  any  art  was  used  by  the  plaintiff  to 
conceal  them,  or  that  they  were  e^en  unknown  to  the  defendant 
at  the  time  of  the  purchase.  It  is  not  to  be  forgotten  that  the 
notice  is  the  language  of  the  defendant,  who  is  presumed  to 
state  his  case  in  the  most  favourable  light  which  the  facts  would 
justify.  His  omission  to  make  these  important  allegations,  so 
necessary  to  his  defence,  as  constituting  or  justifying  the  infer- 
ence of  fraud,  warrants  the  belief  that  no  fraud  exists.  This  caae, 
then,  as  presented  on  the  record  is  the  sale  of  a  horse  known  by 
the  plaintiff  at  the  time  of  sale,  to  have  been  unsound  without 
either  fraud  or  warranty.  It  surely  cannot  be  pretended  that 
a  man  cannot  dispose  of  an  unsound  article,  even  if  its  defects 
are  known  to  the  purchaser.  Where  such  a  sale  is  made  with- 
out fraud,  the  purchase  money  may  be  recovered. — In  an  action 
for  the  price  of  an  article  sold,  there  is  in  general  no  defence 
arising  from  the  unsoimdness  of  the  article,  except  upon  the 
ground  of  fraud  or  warranty,  and  this  rule  is  particularly  ap- 
plicable to  the  sale  of  such  an  article  as  a  horse.  The  notice 
alleges  neither  fraud  or  warranty,  and  is  therefore  deficient  in 
substance. 

But  the  verdict  for  the  plaintiff  is  defective  in  not  finding  a 
sum  certain.  In  an  action  of  debt,  where  the  sum  is  usually 
ascertained  by  the  prothonotary,  and  where  it  can  be  nothing 
more  or  less  than  the  principal  and  hiterest  secured  by  the  single 
bill,  this  objection  would  seem  to  be  merely  formal.  But  it  is 
nevertheless  regarded  by  the  supreme  court  in  2  Rawle  56,  as 
ground  of  reversal,  and  this  court  is  bound  to  conform  to  that 
authority.  The  verdict  is  therefore  set  aside  and  a  new  trial 
awarded  to  determine  the  issue  joined  upon  the  plea  of  pay. 
ment,  and  to  ascertain  the  amount,  if  any„  due  to  the  plaintiff. 


IN  THE  COMMON  PLEAS  OF  UNION  COUNTY. 
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1.  The  rule  which  obliges  a  plaintiff  on  the  trial  of  an  action  brought  on  an  in* 
•tnimcnt  of  writing  for  the  payment  of  money,  to  call  the  aubscribing  witness 
thereto,  holds  likewise  with  respect  to  the  defendant  when  he  attempts  to  affect 
the  consideration,  and  evidence  aliunde  vvill  not  be  admitted,  until  it  is  shown 
that  the  subscribing  witness  cannot  be  had. 

9.  Interest  on  interest  may  be  recofered,  where  upon  a  settlement,  after  tho.pwty 
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hn  ImhI  4he  ntfr  df  the  moo^j,  it  is  igvoed  to  be  pud,  tad  tlw  origiiMl  oontrwt 
requirid  that  it  should  be  paid  anouall/. 
3.  Interest  due  and  unpaid  may,  by  agreement  of  the  parties,  be  added  to  the  prin- 
eipal,  knd  interest  thereon  may  be  lawfhlly  charjfed. 

This  taae  atose  on  a  motion  to  open  the  jadgfment,  which  had 
been  entered  against  the  defendants,  by  virtae  of  a  power  of 
attorney  contained  in  a  single  bill,  on  the  ground  that  the  bill 
was  tainted  with  usury.  The  particular  fkcts  of  the  case  are 
eet  forth  in  the  opinion  of  the  court. 

Lewis,  president.  A  judgment  was  entered  by  confession, 
in  poTSttance  of  a  power  of  attorney  contained  in  a  single  bill 
for  the  sum  of  9 1 150,  with  stay  of  execution  six  months.  After 
the  expiration  of  the  stay  an  execution  isstied,  upon  which  the 
defendants  made  application  to  open  the  judgment,  on  the  ground 
that  it  was  given  for  compound  interest.  It  appears  that  the 
plaintiff,  as  purchaser  from  Isaac  M'Cord,  was  the  owner  of  a 
i&ortgage  given  by  the  defendants  to  secure  the  payment  of  a 
bond  of  01500,  the  interest  upon  which  was,  by  the  condition, 
required  to  be  paid  annually.  The  interest  was  not  paid  as 
required  by  the  contract  After  the  expiration  of  a  great  num- 
ber of  years'  indulgence,  for  which  the  defendants  from  time  to 
time  expressed  their  thanlrs  and  professions  of  gratitude,  the 
■ingle  bill  was  given  for  the  sum  which  would  have  been  due 
to  the  plaintiff  if  the  defendants  had  settled  at  the  end  of  every 
year,  and  given  a  new  note  for  the  sum  due,  or  had  confessed  a 
judgment  and  revived  it  every  year,  or  had  paid  the  money, 
and  the  mortgagee'  had  put  it  out  at  interest  every  year  to  the 
defendants  or  to  a  third  person. 

There  is  a  subscribing  witness  to  the  single  bill.  That  wit- 
ness has  not  been  called  for  the  purpose  of  showing  the  conside- 
ration; but  another  witness  has  proved  a  declaration  made  by 
the  plaintiff  at  another  time,  that  the  note  was  given  for  interest 
on  the  mortgage.  The  plaintiff  could  not  have  been  permitted 
to  prove  the  execution  of  the  note  by  any  other  testimony  than 
the  subscribing  witness,  so  long  as  that  evidence  was  to  be  had, 
and  there  is  no  reason  why  the  same  rule  should  not  prevail 
with  respect  to  the  consideration,  when  the  evidence  is  offered 
by  the  defendants.  The  person  present  at  the  transaction  is 
supposed  to  be  best  acquainted  with  the  case,  and  his  testimony 
is  certainly  better  than  isolated  declarations  made  at  another 
time,  to  a  person  not  int^ested  in  attending  to  the  whole  cir- 
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cumstances,  and  when  it  was  not  necessary  to  state  all  tbe  par- 
ticulars of  the  transaction.  The  single  bill  might  have  been 
given  for  the  amount  of  other  notes  regularly  given  every  year 
for  the  interest,  and  this  would  be  perfectly  consistent  with  the 
declaration  that  it  was  <<  given  for  the  interest  on  the  mortgage/^ 
And  yet  it  will  not  be  pretended  that  if  this  had  been  the  case, 
the  defendants  have  any  ground  of  complaint  whatever.  These 
remarks  are  made  to  show  the  propriety  of  adhering  in  this  as 
in  other  cases  to  the  rule,  which  requires  the  production  of  the 
best  evidence  in  the  power  of  the  party  to  obtain.  The  proper 
evidence  of  the  consideration  not  having  been  produced,  the 
defendants  have  failed  in  establishing  the  fact  relied  upon  as  the 
ground  of  relief.  But  to  prevent  a  failure  of  justice,  the  court 
would  grant  them  a  continuance,  and  it  is  therefore  thought 
proper  to  inquire  ipto  the  justice  of  the  case  as  alleged  by  the 
defendants. 

Is  the  transaction  as  alleged  to  have  taken  place,  a  violation 
of  the  law  against  usury?  If  it  be  scT,  the  defendants  must  be 
relieved.  No  bond,  judgment,  mortgage,  or  other  devise  can 
be  drawn,  so  as  to  enable  a  party  to  recover  more  than  legal 
interest  in  violation  of  that  law.  No  mode  of  proceeding  can 
be  adopted  by  which  the  usury  forbidden  by  lnw  can  be  sanc^ 
tioned,  or  the  statute  against  it  successfully  evaded,  provided 
the  facts  be  established.  This  is  a  familiar  doctrine,  and  firmly 
sustained  by  all  the  cases  on  that  subject  If  the  same  amount 
of  interest  on  the  same  debt  could  have  been  legally  recovered 
by  a  judgment  for  the  principal  sum  annually  revived,  turning 
the  interest  into  principal,  or  by  an  annual  settlement,  giving  a 
new  note  at  each  adjustment,  converting  the  interest  into  prin- 
cipal, it  follows  very  clearly  that  the  transaction  is  not  forbidden 
by  the  law  against  usury;  for  a  transaction  forbidden  by  that 
law  could  not  be  sustained  by  any  such  a  continuance.  The 
act  of  2d  March,  1723,  prohibits  the  taking  <<  for  the  loan  or  use 
of  money  above  the  value  of  six  pounds  for  the  forbearance  of 
one  hundred  for  one  year,  and  so  proportionately  for  a  greater 
or  lesser  sum."  Now  it  is  plain  that  the  year's  interest  which 
first  became  due,  and  which  by  the  terms  of  the  contract  ought 
to  have  been  paid  at  the  end  of  the  year,  was  in  justice  tbe 
money  of  the  plaintiff.  If  the  defendants,  instead  of  paying  it 
as  required  by  their  contract,  chose  to  retain  it,  and  make  use 
of  it  for  their  own  advantage,  it  is  not  contrary  to  law  or  equity 
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to  pay  or  agree  to  pay  6  per  cent  per  annum  for  the  use  of  it 
On  the  contrary,  such  a  course  is  required  by  the  plainest  dic- 
tates of  common  honesty.  From  the  peculiarity  of  the  Hritish 
statute  and  the  decisions  thereon,  we  may  feel  bound  to  hold 
that  such  an  agreement  entered  into  at  the  time  the  mortgage 
is  given,  cannot  be  enforced.  We  are  also  bound  by  the  force 
^of  judicial  precedent  to  declare,  that  interest  on  interest  cannot 
be  recovered  in  Pennsylvania,  **  whefe  there  is  no  agreement" 
to  pay  it  1  Bin.  165.  But  this  was  contrary  to  the  views  of 
two  of  the  judges  (Yeates  and  Smith),  who  at  an  early  stage  of 
the  cause  gave  their  opinion,  that  where  the  interest  was  pay- 
able annually,  interest  on  the  interest  from  the  time  when  it 
ought  to  have  been  paid  might  be  recovered,  but  Smith  after- 
wards altered  his  views  on  this  subject,  in  cases(  <<  where  there 
was  no  agreement  to  pay  if  But  when  there  is  a  settlement 
after  the  parly  has  had  the  use  of  the  moncJy,  allowing  interest 
on  interest  which  the  contract  required  to  be  paid  annually, 
there  is  no  case  which  decides  it  to  be  unlawful.  And  the  case 
of  Pawling  v.  Pawling,  4  Yeates  221,  shows  that  in  Pennsyl- 
vania hiterest  is  allowed  in  many  cases  where  it  would  not  be 
allowed  in  England;  and  that  here,  after  the  execution  Of  a  botid 
for  a  principal  sum  with  interest  payable  annually,  it  is  lawful 
to  enter  into  a  covenant  that  if  the  interest  paydbie  annually  be 
behind  for  three  months,  the  interest  shall  bear  interest  from  the 
expiration  of  the  three  months;  and  that  a  recovery  may  be  had 
.  on  such  a  covenant.  Such  a  covenant  made  after  the  transae- 
itorij  has  no  other  consideration  than  the  seal  attached  to  the 
instrument,  and  the  natural  justice  of  the  case.  If  it  be  lawful 
to  enter  into  the  obligation  before  the  interest  becomes  payable, 
it  is  equally  so  to  give  a  single  bill  for  the  amount  afterwards. 
Every  well  regulated  mind  must  assent  to  the  sound  morality 
of  judge  Yeates'  views  in  the  case  of  Pawling  v.  Pawling. 
That  great  and  learned  jurist  remarks,  "  that  as  a  case  of  con- 
science it  racks  the  mind  with  no  difficulties  or  doubts.  By  the 
original  obligation,  the  creditor  was  entitled  to  the  payment  of 
his  annual  interest  by  a  solemn  compact  He  had  the  same 
right  to  demand  that  sum  every  succeeding  year,  that  he  had  to 
demand  his  principal  at  the  end  of  five  years.  The  nonpay- 
ment was  injurious  to  him,  but  advantageous  to  the  debtor. 
No  one  therefore  can  refuse  his  concurrence  In  the  sentiments 
of  lord  chancellor  Thuriow,  that  there  is  no  r^asot^  ^  &  ^^^  ^oea 
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not  pay  interest  when  he  oughty  why  he  should  not  pay  vaX&fes^ 
for  that  also/'  1  Yes.  jr.  99;  3  Bro.  Cha.  Ca.  440.  It  has  beeu 
held  in  England,  that  compound  interest  is  not  in  itself  unlav- 
ful,  and  that  it  may  he  allowed  where  there  is  a  contract  for  it, 
4  Ves.  jr.  16, 17,  20,  21 ;  5  Barn.  &  Aid.  34;  2  Sal.  449 ;  2  Ves. 
jr.  20.  It  is  conceded  that  the  defendants  were  not  legally 
bound  to  pay  interest  upon  interest  before  they  entered  into  an 
obligation  under  seal  to  do  so.  But  that  is  no  reason  for  dis- 
charging them  from  the  effect  of  their  own  voluntary  bond. 
The  seal  is  a  sufficient  consideration  to  support  a  bond  given 
without  any  consideration  whatever,  where  none  was  expected. 
It  is  true  that  voluntary  bonds  are  postponed,  in  case  of  defi- 
ciency of  assets,  until  those  given  for  value  are  paid,  but  they 
are  binding  between  the  parties. 

In  this  case  there  is  a  strong  moral  obligation  resting  upon 
the  defendants  to  make  up  to  the  plaintiff  the  loss  he  has  sus- 
tained, by  reason  of  the  failure  to  pay  the  interest  according  to 
the  terms  of  the  contract.  To  this  is  superadded  the  moral 
obligation  created  by  his  express  contract  to  pay  the  interest 
upon  the  unpaid  interest,  on  the  faith  of  which  he  obtained  a 
further  indulgence,  and  raised  expectations  which  he  cannot 
honestly  disappoint.  It  frequently  happens  that  widows  and 
elderly  men  retired  from  business  rely  upon  the  punctual  pay- 
ment of  interest  on  their  money  as  the  only  means  of  support 
and  if  disappointed  in  that  and  compelled  to  suffer  privations  for 
the  want  of  it,  or  to  borrow  and  pay  interest  themselves,  it 
should  not  be  held  unlawful  or  immoral  in  their  debtors  to  pay 
them  that  indemnity  which  the  law  has  adjudged  reasonable, 
to  wit,  6  per  cent,  per  annum. 

In  conclusion,  there  is  in  this  case  no  violation  of  the'  law 
against  usury.  The  judgment  has  been  voluntarily  given  for  a 
consideration  not  unlawful,  unjust,  or  immoral,  but  in  fulfilment 
of  what  the  plain  principles  of  common  honesty  required. 
There  has  been  no  failure  of  any  consideration  which  the  de- 
fendants expected  to  receive  when  they  gave  the  bond.  They 
have  obtained  every  thing  which  was  in  their  conternplation  at 
the  time.  The  case  does  not  come  within  any  of  the  distinc- 
tions in  their  favour,  in  cases  of  mortgage  (3  B.  Ch.  C.  440),  or 
{all  under  the  condemnation  of  any  of  the  adjudged  cases.  The 
motion  to  open  the  judgment  is  therefore  refused,  and  the  rule 
to  show  cause  is  discharged. 
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IN  THE  ORPHANS*  COURT  OP  CHESTER  COUNTY. 

nr  THB  MATTEB  07  THB  lSXC£PTIONS  TO  THB  ACCOUNT  OV  JOHN 
S.  BOWSNy  SU&YIVINO  EXECUTOR  07  SAMUEL  M'wiULIAMSy 
BBCEASBD. 

1.  An  exeoator  or  administrator  who  comes  into  the  orphans*  court  in  obedience 
to  a  citation,  and  in  answer  thereto  states  a  partiaJ  acooant,  to  which  exceptions 
are  filed,  and  these  referred  to  auditors,  is  bound  to  answer  all  questions  addressed 
to  hita  by  the  auditors,  under  the  act  of  29th  March,  1832,  touching  his  adoiinis- 
tration  of  the  estate  of  his  decedent,  whether  the  subject  matter  of  such  queries 
be  specifically  referred  to  in  the  petition  for  the  citation,  as  {ground  of  complaint, 
ornot 

The  opinion  of  the  court,  which  sufficiently  states  the  facts, 
was  delivered  by  Bell,  president 

James  Byng,  a  legatee  named  in  the  will  of  Samuel  M^Wil- 
liamsy  deceased,  presented  his  petition  to  a  judge  of  this  court, 
setting  forth  that  in  the  year  1835  letters  testamentary  were 
granted  to  James  Porter  M' Williams  and  John  S.  Bowen,  named 
as  executors  in  the  said  will;  that  they  had  filed  an  inventory 
of  the  personal  estate  of  the  decedent,  amounting  to  ^231,  but 
settled  no  account  of  their  administration;  that  James  P.  M' Wil- 
liams is  deceased;  and  praying  a  citation  to  John  S.  Bowen,  as 
surviving  executor,  commanding  him  to  answer  the  said  com* 
plaint,  and  settle  an  account,  or  show  cause  to  the  contrary. 
A  citation  was  accordingly  issued.  On  the  return  of  this  cita- 
tion, Bowen  appeared,  and  for  answer  averred  that  no  part  of 
the  goods  or  credits  inventoried  had  come  to  his  hands,  except 
a  chest  valued  at  twenty-five  cents,  and  that  all  the  other  effects 
had  passed  into  the  possession  of  the  other  executor,  who  had 
disposed  of  and  converted  the  same:  and  for  further  answer,  the 
defendant  claimed  credit  ibr  certain  payments  made  by  him  as 
executor,  debts  and  legacies  which  are  specifically  set  forth, 
amounting  to  $4^0  16.  To  this  answer  and  account  the  peti- 
tioner, Byng,  filed  exceptions  which  were  referred  to  auditors. 
These  reported  that  Bowen  refused  to  answer  certain  questions 
propounded  to  him  upon  the  subject  of  his  administration  of  the 
estate,  under  the  authority  conferred  on  the  otp^^^'  ^mx\,  or 
any  auditors  appointed  by  it,  by  the  43d  s^^Vo^  ^^  ^^  *^^  ^^ 
89th  March,  1832,  relating  to  orphans'   ^  ^^  ^  xYvexrfoie 
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returned  the  account  without  alteration.  Upon  this  report,  these 
exceptions  came  up  for  hearing  before  this  court  They  are  in 
substance,  first,  that  the  accountant  ought  to  be  charged  with 
the  amount  of  the  inventory;  second,  that  he  ought  to  be  charged 
with  other  money  received  by  him,  not  inventoried;  and  third, 
that  he  ought  not  to  be  allowed  credit  for  certain  moneys  alleged 
by  his  answer  to  have  been  paid  by  him. 

On  this  hearing,  Mr.  Bo  wen  was  called  by  the  counsel  of  the 
exceptor,  and  after  being  sworn  to  make  true  answers,  was 
asked  this  question.  Was  there  any  cash  belonging  to  Samuel 
M' Williams  at  the  time  of  his  death?  His  counsel  objected  to 
the  question,  on  the  ground  that  the  petition  for  the  citation  did 
not  allege  there  was  any  such  cash  received,  or  which  ought  to 
have  been  received  by  the  defendant,  and  therefore  he  was  not 
bound  to  answer :  in  other  words,  that  an  executor  or  adminis- 
trator who  comes  into  this  court  in  obedience  to  a  citation,  call- 
ing on  him  to  settle  an  account  of  his  administration,  is  not 
bound,  under  the  section  of  the  act  of  assembly  already  cited, 
to  answer  any  questions  in  respect  to  his  administration  of  the 
estate,  on  exceptions  filed  to  an  account  stated  by  him,  unless 
the  maKer  to  which  it  refers  be  specifically  set  out  in  the  petition 
of  the^plaintiff. 

The  inquiry  now  is,  whether  or  not  this  position  be  correct? 
We  iiave  held  it  under  advisement,  not  because  we  had  any 
doubts  as  to  what  ought  to  be  the  decision,  but  to  afford  time 
for  a  more  solemn  settlement  of  a  most  important  point  of  prac- 
tice, than  could  have  been  had  during  the  hurry  and  distraction 
of  the  current  business  of  the  court. 

The  orphans'  court  was  established  in  the  earliest  period  of 
the  history  of  Pennsylvania.  So  early  as  1700  it  was  invested 
with  a  jurisdiction  over  estates  left  by  decedents.  This  juris- 
diction limited  at  first,  has,  from  time  to  time,  as  the  court  grew 
in  importance  and  its  usefulness  become  more  and  more  appa** 
rent,  been  enlarged  and  matured,  until  it  has  been  made  to  cm- 
brace  almost  every  question  that  can  spring  from  the  division, 
distribution,  administration,  and  final  settlement  of  estates  real 
and  personal,  left  by  deceased  persons  or  belonging  to  orphan 
children.  So  long  ago  at  least  as  1713,  power  over  the  final 
settlement  of  the  accounts  of  executors  and  administrators  was 
conferred  upon  it,  (Act  of  27th  March,  1713,  Com.  ex  reL  Eeir 
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V.  Brmdjr,  3  S.  &  R.  309),  and  this  power  enlarged  and  regulated 
in  its  exercise  by  many  additional  enactments,  has  been  con* 
tinued  to  it  ever  since.  The  legislature  of  the  commonwealth, 
recognising  its  usefulness  and  the  facilities  afforded  by  its  mode 
of  proceeding  for  the  attainment  of  justice  for  more  than  a  cen- 
tury, occasionally  employed  itself  in  improving  and  maturing 
its  legal  shape  and  judicial  character,  until  at  last  it  has  become 
one  of  the  most  important  among  the  tribunals  known  to  our 
law,  especially  in  all  that  relates  to  the  settlement  of  the  estates 
of  decedents,  and  the  care  and  protection  of  minors  and  their 
interests.  We  should  be  careful,  therefore,  while  settling  fi  rule 
of  practiee,  not  to  infringe  upon  the  usefulness  of  this  court,  or 
to  sanction  any  rule  of  pleading  and,  evidence  which  may  unne- 
cessarily impair  its  powers.  Among  the  last  efforts  of  legislation 
on  this  subject  is  the  act  of  the  2dth  March,  1832,  consolidating 
and  amendatory  of  prior  acts,  and  indeed  intended  to  perfect 
this  branch  of  our  judicial  system.  Many  of  its  provisions  are 
copied  from  preceding  statutes,  others  are  merely  confirmatory 
of  established  rules  of  practice,  and  some  of  them  are  new.  The 
4th  section  enumerates  the  subjects  to  which  the  jurisdiction  of 
the  court  extends.  Among  these  are  the  <<  removal  and  dis» 
charge  of  executors  and  administrators,  deriving  their  authority 
from  the  register  of  the  respective  county,  and  the  settlement  of 
the  accounts  of  such  executors  and  administrators."  By  the 
57th  and  the  succeeding  sections,  the  mode  of  proceeding  is  by 
petition,  citation,  attachment,  and  sequestration.  The  petition 
must  set  forth  facts  necessary  to  give  the  court  jurisdiction,  the 
specific  cause  of  complaint,  and  the  relief  desired.  But  all  this 
is  but  confirmatory  except  as  to  the  writ  of  sequestration,  for 
prior  to  the  act  of  1832  the  orphans'  court  proceeded  by  citation 
and  attachment,  upon  a  proper  case  presented  by  petition. 
Upon  such  petition  complaining  of  a  non-settlement  of  an  ac- 
count by  an  administrator  or  executor,  a  citation  issued  com* 
laanding  him  to  settle  such  account.  If  he  obeyed  by  the  set- 
tlement of  an  account,  to  which  exceptions  were  filed,  these 
were  either  heard  in  the  first  instance  by  the  court,  or  at  its 
discretion  sent  to  auditors  to  inquire  and  report.  On  this  refer- 
ence, all  matters  of  account  concerning  the  administration  of  the 
estate  of  the  decedent  were  considered  as  open  and  inquirable 
into  by  the  auditors,  and  this  was  and  yet  is  constantly  doMi 
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and  with  the  most  beneficial  results.  Now  it  was  not  the  intent 
of  the  act  to  change  this  practice,  or  in  any  way  to  circnmscril)e 
the  p6wer  of  the  auditors.  On  the  contrary,  one  object  was  to 
enlarge  these  powers.  The  very  section  which  gives  rise  to 
this  dispute,  investing  the  auditors  with  the  right  to  examine 
the  parties  under  oath,  is  illustrative  of  this.  It  would  indeed 
be  strange  if  a  law,  having  for  its  principal  aim  the  improve- 
ment of  the  orphans'  court  system  and  to  extend  the  power  of 
its  officers,  should  yet  cripple  one  of  its  most  important  juris- 
dictions. 

It  is  true  that  by  the  terms  of  the  act  the  petition  must  set  out 
the  cause  of  complaint,  and  the  facts  necessary  to  give  the  court 
jurisdiction.  But  what  are  these  in  a  case  like  the  present? 
Simply  that  the  defendant  became  an  executor  or  administrator, 
undertook  the  execution  of  the  trust  by  filing  an  inventory  or 
otherwise^  and  has  not  settled  an  account  according  to  law. 
This  \B  prima  facie  enough.  The  court  has  jurisdiction  of  the 
subject  matter,  and  a  citation  issues  of  course.  If  the  defendant 
comes  in  and  states  an  account  or  part  of  an  account,  as  here, 
his  adversary  may  file  exceptions,  and  these  exceptions  may  be 
so  minute  as  to  specifically  embrace  every  subject  connected 
with  the  administration  of  the  estate,  or  they  may  be  of  a  more 
general  character,  and  when  referred  to  auditors,  as  already 
stated,  the  whole  subject  is  open.  The  auditors,  like  masters  in 
chancery,  are  appointed  as  the  clerks  of  the  court,  to  state  an 
account  between  the  parties,  and  this  may  be  inclusive  of  the 
whole  trust.  They  are  not  confined,  nor  is  the  plaintiff',  to  proof 
merely  to  show  that  the  defendant  became  an  executor,  and 
that  he  filed  an  inventory  but  did  not  settle  an  account,  or  other 
more  formal  statement  of  the  petition  made  to  give  the  court 
jurisdiction.  So  to  hold  would  be  destructive  of  the  principal 
use  of  an  auditor,  and  put  in  a  majority  of  instances  legatees  and 
next  of  kin  to  vast  disadvantage,  if  it  did  not  expose  them  to 
positive  injustice.  These  cannot  be  supposed  cognizant  of  the 
details  of  the  settlement  of  the  estate  in  which  they  are  inte* 
rested,  or  of  all  the  acts  or  omissions  of  the  trustee.  To  adc 
them  to  state  in  a  petition  every  objection  which  may  exist  to 
these  acts  or  omissions,  before  they  could  be  redressed,  would 
in  a  variety  of  cases  amount  to  a  denial  of  justice.  But  this  the 
Jaw  does  not  require.     The  orphans'  court  and  its  auditors,  in 
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the  exercise  of  this  branch  of  its  jurisdiction^  is  emphatically  a 
court  of  inquiry.  Its  liberal  exercise  has  been  found  eminently 
beneficial,  and  an  attempt  to  restrict  it  within  narrower  limits 
than  those  heretofore  enjpyed,  would  in  my  opinion  be  pro- 
ductive of  evil.  Nor  can  a  trustee  justly  complain  that  he  may 
be  taken  by  surprisci  by  the  practice  of  this  wide  scope  of 
inquiry.  The  court  and  its  officers  are  so  constituted  as  to  have 
the  power  to  avoid  this  without  inconvenience  to  its  suitors,  and 
will  ap  exercise  its  discretion  as  to  prevent  the  infliction  of  a 
wrong,  following  from  its  mode  of  proceeding.  This  at  last  is 
all  that  can  be  obtained  from  the  most  elaborate  system  of 
pleading.  In  truth,  this  tribunal  in  all  its  parts  is  so  admirably 
adapted  to  the  investigation  of  truth  and  the  detection  of  error, 
without  the  imposition  of  hardship  upon  the  parties  litigant 
before  it,  that  1  for  one  would  regret  to  see  it  unnecessarily  res- 
trained by  the  operation  of  merely  technical  rules.  Nor  is  there 
any  reason  for  the  application  of  such  rules  to  be  found  in  the 
analogous  practice  of  other  judicial  institutions  or  elsewhere. 
On  this  head  the  rule  of  the  English  courts  of  chancery,  which 
confines  the  interrogative  parts  of  a  bill  or  petition  to  the  stating 
part,  has  been  referred  to.  But  there  is  no  similarity  between 
this  practice  and  that  which  refers  a  disputed  account  to  auditors 
for  adjustment.  The  latter  more,  if  not  entirely,  resembles  a 
reference  to  a  master  in  chancery,  as  already  hinted.  There, 
on  a  reference  before  bearing  in  court  in  matters  of  account,  the 
master  proceeds  on  a  state  of /acts  detailed  by  the  plaintiff's 
solicitor,  and  hears  at  large  all  the  parties  interested.  (Ben- 
nett's Ch.  Practice,  4,  5,  6,  Law  Lib.)  It  is  perhaps  from  the 
practice  which  obtains  before  the  officer  of  examining  the  par- 
ties as  well  as  witnesses  on  oath,  that  our  legislature  derived 
the  idea  of  conferring  upon  the  orphans'  court  and  its  auditors 
by  the  act  of  1832,  the  power  to  examine  on  oath  or  affirmation 
any  of  the  parties  to. a  proceeding  instituted  before  it,  respecting 
any  matter  in  dispute  in  such  proceeding.  Be  this  as  it  may, 
it  is  our  duty,  in  giving  effect  to  the  act  for  the-first  time,  to  look 
to  the  well  established  and  wholesome  practice  of  our  own 
couits,  and  so  to  construe  it  as  to  make  it  an  assistant  and  not 
a  hindrance  and  clog  upon  the  course  of  the  court,  which,  as 
has  been  shown,  is  essential  to  the  furtherance  of  jnstice.  And 
this  duty  is  rendered  the  more  imperative  v^  iJo^  undoubted 
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fact,  that  the  power  to  examine  the  party  was  intended  as 
merely  additional  to  >the  power  before  possessed  for  the  dis- 
covery of  the  truth.  But  it  has  been  asked^  suppose  the  defend- 
ant by  his  answer  denies  and  takes  issue  on  all  the  facts  sug- 
gested by  the  plaintiff,  to  give  the  court  jurisdiction  of  the  case, 
will  not  the  parties  be  confined  to  an  examination  of  these 
issues?  This,  on  the  argument  it  was  said,  was  determined  by 
this  court  in  Towsen  v.  Bull.  I  do  not  recollect  such  a  deter- 
mination, and  I  have  looked  in  vain  to  my  notes  of  that  case 
for  any  memorandum  of  it.  But  such  a  decision  may  have 
been  made  there  without  touching  the  principles  on  which  the 
case  in  hand  is  to  be  settled.  Towsen  v.  Bull  was  a  peculiar 
case.  A  ward,  after  the  lapse  of  twenty  years  since  she  attained 
full  age,  on- the  suggestion  that  her  late  guardian  then  deceased 
had  in  his  lifetime  received  her  share  of  a  certain  sum  of  money, 
asked  a  citation  to  be  directed  to  his  executors  to  settle  an 
^  account  of  their  testator's  administration  of  the  guardianship. 
On  the  return  of  this  citation,  the  executors  filed  an  answer 
denying  that  the  testator  had  received  any  such  sum,  and  sug- 
gesting the  time  which  had  elapsed  as  a  bar  to  the  demand  for 
an  accounjt.  Under  these  circumstances,  and  looking  to  the 
issue  made  up  between  the  parties,  the  court  refused  to  decree 
an  account  until  the  plaintiff  gave  some  proof  of  the  only  lead- 
ing fact  alleged  by  her  bill,  to  wit,  the  receipt  of  the  money. 
But  some  proof  of  this  being  furnished,  the  court  decreed  an 
account  and  sent  the  case  to  auditors  to  state  one.  Before  these 
auditors  the  parties  were  entitled  to  be  heard,  and  I  presume 
were  heard  fully,  and  the  case  afterwards  came  up  again  on 
exception  to  their  report.  Now  what  was  finally  done  there, 
was  here  done  in  the  beginning.  The  petition  of  Byng  having 
suggested  facts  to  show  jurisdiction  in  the  court,  a  citation  issued 
commanding  the  settlement  of  an  account.  The  defendant  came 
in,  and  after  denying  the  receipt  of  any  part  of  the  goods  and 
credits  inventoried  except  a  single  article,  stated  a  partial  ac- 
count. To  this  exoeptions  were  filed,  and  the  whole  subject  of 
account  referred,  in  the  ordinary  course,  to  auditors.  I  have 
already  shown  that  these  auditors  possessed  full  powers  of 
inquiry  into  every  matter  of  account,  and  one  of  the  means  of 
inquiry  is  by  subjecting  the  parties  to  an  examination  under  the 
sanction  of  an  oath  or  affirmation. .   I  am  therefore  clearly  of 
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opinion,  that  Bowen  the  executor  was  bound  to  answer  all 
queries  addressed  to  him  by  the  auditors  touching  the  execution 
of  his  trust,  whether  the  subject  of  inquiry  be  specifically  re- 
ferred to  in  the  petition  of  the  plaintiff  or  not.  As  it  is  under- 
stood, the  question  was  brought  before  this  court  principally  for 
the  purpose  of  determining  the  extent  of  the  powers  possessed 
by  the  auditors  in  examining  the  accountant,  it  will  be  perceived 
the  opinion  is  chiefly  confined  to  this  point.  Whether,  on  ex- 
ceptions to  an  administration  account,  the  court  would  go  into 
an  examination  of  all  the  disputed  items  of  the  account,  without 
regard  to  the  exceptions,  is  not  determined.  The  practice  has 
been  different,  and  as  this  is  most  convenient,  it  would  not  be 
departed  from,  it  is  presumed,  except  perhaps  in  an  extraor- 
dinary case. 

In  this  case  the  auditors  appointed  have  made  no  progress  in 
the  discharge  of  their  duties,  because  of  the  refusal  of  the  de- 
fendant to  answer  interrogatories.  After  the  opinion  now 
delivered,  this  obstacle  will  of  course  be  no  longer  interposed. 
The  account  and  exceptions  thereto  is  therefore  recommitted  to 
the  same  auditors,  with  insti:uctions  to  proceed. 
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IN  THE  QUARTER  SESSIONS  OF  LYCOMING  COUNTY. 

COMMONWEALTH  V.  TIVB. 

1.  In  the  United  States,  the  term  com  has  a  particular  application  to  maite  or 
Indian  corn.  An  indictment  for  stealing  **  corn  in  the  tar"  sustained  by  eyidenoe 
of  the  larceny  of  Indian  com  or  maize. 

This  was  a  motion  in  arrest  of  judgment,  the  grounds  of 
which  and  the  facts  of  the  case  are  fully  stated  in  the  opinion 
delivered  by  his  honour  Judge  Lewis,  as  follows: 

This  is  an  indictment  for  feloniously  taking  and  carrying 
away  "twelve  bushels  of  corn  in  the  ear."  The  prisoner, 
instead  of  moving  to  quash  the  indictment  for  want  of  sufficient 
description  of  the  article  he  was  charged  with  having  stolen, 
went  to  trial  upon  the  plea  of  not  guihy,  and  on  the  trial  raised 
the  objection  that  corn  was  a  generical  term,  and  had  no  par- 
ticular application  to  maize  or  Indian  com.  The  court,  con- 
sidering that  the  only  question  before  the  jury  was  whether  the 
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evidence  sustained  the  indictment,  left  it  to  the  jory  to  deteimiae 
whether  the  article  alleged  to  have  been  stolen,  which  was 
maize  or  Indian  com,  was  known  in  this  country  by  the  single 
term  com.  The  jury  were  generally  farmers,  and  found  a  ver- 
dict of  guilty^  thereby  expressing  their  opinion  that  maize  in 
this  country  was  known  by  the  term  corn.  A  motion  is  now 
made  in  arrest  of  judgment,  on  the  ground  that  cam  is  a  gene- 
rical  term,  including  all  kinds  of  grain,  and  is  not  therefore  suf- 
ficiently descriptive  of  the  article  stolen.  Authorities  in  great 
abundance  have  been  produced  to  show,  that  in  England,  by 
the  term  com  all  kind  of  grain  used  for  bread  stuff  is  under* 
stood  But  as  maize  is  an  article  not  cultivated  there  except 
as  a  curiosity,  it  may  well  be  questioned  whether  English  au- 
thorities are  entitled  to  equal  weight  with  those  of  our  own 
country,  where  the  article  is  extensively  grown  and  used.  It 
is  related  of  the  great  Dr.  Priestly,  that  he  never  even  saw  a 
cornstalk  until  he  came  to  this  country.  Tliis  may  serve  to 
show  the  weight  that  is  due  to  English  authority  upon  this 
subject. 

If  we  have  any  authority  as  a  lexicographer  in  our  own 
country,  certainly  it  is  Noah  Webster.  He  says  expressly,  that 
by  custom  the  term  com  is  appropriated,  in  the  United  States, 
to  maize;  and  he  cites  the  customary  phraseology  that  the  crop 
of  wheat  is  good,  but  the  corn  bad,  &c.  This  is  undoubtedly 
in  conformity  to  the  universal  usage  and  understanding  in  the 
United  States  with  regard  to  the  term  corn. 

By  the  statute  of  9th  Geo.  I.  ch.  22,  commonly  called  the 
Black  Act,  it  was  made  a  felony  of  death  to  set  fire  to  any 
<<  STACK  OF  CORN,  straw,  or  hay.^'  By  an  old  statute  of  our 
own,  passed  before  the  Revolution,  on  the  21st  February, 
1767,  the  burning  of  a  bam  or  out-house,  having  corn  or  hay 
therein,  is  also  made  a  felony  of  death.  In  these  statutes  the 
term  corn  is  used  in  its  more  general  sense.  But  after  our  own 
customs  had  become  more  extensively  known,  the  term  com 
was  rejected  as  a  generical  term,  and  the  term  grain  was  sub- 
stituted. In  1806,  the  legislature  in  fixing  the  punishment  for 
arson  rejected  the  term  corn,  and  for  ^  stack  qf  com^^  we  find 
the  phrase  ^^  stack  ofgraM^  adopted.  In  the  act  of  23d  April, 
1829,  further  regulating  the  punishment  for  this  offence,  we  find 
the  terq^  com  altogether  rejected,  aqd  that  of  grain  adopted  in 
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its  place.  The  reason  for  this  is  to  be  found  in  thB  fact,  that 
com  in  this  country  was  not  understood  to  be  a  generioal  term, 
including  all  the  kinds  of  grain  intended  to  be  protected  by  the 
punishment  provided,  but  was  known  to  be  confined  in  its 
meaning  to  the  single  article  of  maize  or  Indian  com. 

We  have  then  the  universal  understanding  of  the  community, 
the  opinion  of  the  most  learned  lexicographer  in  this  country, 
and  the  authority  of  repeated  legislative  recognition,  confining 
the  term  com  to  the  article  alleged  to  have  been  stolen  in  this 
case.  Judicial  recognition  of  the  term  as  used  in  this  sense,  is 
all  that  is  now  necessary  to  sustain  this  indictment,  and  with  all 
these  authorities  to  support  us,  we  are  not  afraid  to  take  the 
first  step  in  acknowledging  that  the  term  should  be  understood 
in  a  court  of  justice  in  the  sense  in  which  it  is  understood  else- 
where. The  motion  to  arretst  the  judgment  is  therefore  over- 
ruled. 

IN  THE  COMMON  PLEAS  OF  NORTHUMBERLAND 

COUNTY. 

1.  In  an  action  by  the  loser  against  the  winner  of  a  6cf  made  upon  the  gubernato- 
rial election?  Held,  that  the  plaintiff  could  not  recover  money  paid  over  by  the 
wUkehMer  before  notice  not  to  pay,  such  a  payment  being  a  voluntary  payment; 
and  if  shown  to  be  against  morality,  the  parties  being  in  fari  deHcio^  the  law 

will  assist  neither. 

• 

The  opinion  of  the  court  which  sufficiently  explains  the  facts 
of  the  case,  was  delivered  by  his  honour,  Judge  Lewis,  as 
follows: 

This  was  an  action  to  recover  back  a  sum  of  money  paid  by 
the  stakeholder  to  the  defendant,  as  the  winner  upon  a  wager 
made  upon  the  gubernatorial  election — ^the  money  was  paid  to 
defendant  before  notice  not  to  pay.  Where  money  has  been 
paid  on  an  illegal  transaction  by  one  under  necessitous  circum- 
stances, amounting  to  compulsion,  it  may  be  recovered  back 
even  after  the  contract  is  executed;  as  in  the  case  of  money  paid 
on  usurious  contracts,  or  to  creditors  to  sign  bankrupt's  certifi- 
cates; in  such  case  the  parties  cannot  be  said  to  be  in  pari  de- 
licto.   There  are  many  distinctions  taken  in  the  adjudged  cases 
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not  necessary  to  be  noticed  here;  bm  there  is  one  which  hat 
been  repeatedly  recognised,  and  is  well  worthy  of  consideration. 
It  grows  out  of  the  difference  between  an  executory  contract, 
and  one  which  has  been  completely  executed  before  it  is  sought 
to  be  avoided*  While  it  is  executory,  the  parties  are  generally 
allowed  to  rescind,  but  it  is  otherwise  after  a  complete  execution 
of  the  contract.  The  general  rule  recognised  by  lord  Mansfield, 
in  Smith  v.  Bromley,  as  early  as  1760,  is  that  <<if  the  act  is  in 
itself  immoral,  or  a  violation  of  the  general  laws  of  public  policy, 
there  the  party  paying  shall  not  have  this  action,  for  where  both 
parties  are  generally  criminal  against  such  general  laws,  the  rule 
is  potior  est  conditio  dtfetidentisJ^^  Making  the  necessary 
exceptions  in  cases  of  executory  contracts,  and  in  cases  arising 
under  laws  designed  to  protect  the  citizen  against  oppression, 
extortion,  deceit,  &c.,  this  case  will  be  found  to  be  sustained  by 
a  stream  of  authority  which  has  had  its  influence  in  producing 
among  the  profession  a  universal  concurrence  of  sentiment  in 
its  favour.  It  is  true  that  in  1780,  in  an  action  brought  to 
recover  j)ack  the  premium  paid  on  a  gambling  policy  of  insu- 
rance, lord  Mansfield  after,  directing  a  verdict  for  the  defendant, 
'  in  accordance  with  the  rule  that  where  both  are  equally  guilty, 
^melior  est  conditio  possidentis,^^  entertained  doubts  of  the 
correctness  of  his  opinion,  and  of  his  own  motion,  ordered  a  rule 
to  show  cause  why  a  new  trial  should  not  be  granted.  On  the 
argument  of  that  rule,  and  after  a  careful  consideration  of  the 
cases,  he  avowed  his  opinion,  that  his  <<  first  thoughts  were  best." 
He  declared  <Uhat  this  is  a  gaming  policy,  and  against  an  act  of 
parliament;  and  therefore,  it  is  clear  that  the  court  will  not 
interfere  to  assist  either  party ;  according  to  the  well  known 
rule  that  in  pari  delicto,  &c.  I  have  returned  to  my  old  opi- 
nion; sometimes  you  miss  the  mark  by  taking  too  long  an  aim." 
Ashhurst  J.,  and  Buller  J.,  both  concurred  with  Mansfield — 
Willes  alone  dissenting.  Lowry  v.  Bordien,  Doug.  470«  The 
test  which  usually  is  decisive  of  the  question  is,  whether  the 
plaintiff  can  make  out  his  case  without  going  into  evidence  of 
the  illegal  transaction.  Unquestionably  an  action  could  not  be 
sustained  for  money  which  was  paid  over  by  the  plaintiff's 
-directions^  to  the  defendant  for  the  latter  to  retain  as  his  own. 
The  voluntary  payment  with  a  full  knowledge  of  the  facts, 
would  be  binding  under  the  rule,  volenti  non  sU  iv^uri€^    2 
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Cowma  419;  8  lb.  674.  A  Toluntarjr  pa3riii6nt  eTen  in  igno* 
nnoe  of  the  law,  would  not  authorize  a  recoFery  baek,  the  rule 
in  such  cases  being  ignorantia  leges  non  exeusat.  Where  the 
pa)rment  is  voluntary  under  a  recognised  claim  of  right,  the 
pbdntiffhas  no  claim  at  all,  without  showing  that  it  was  a  pay- 
ment in  execution  of  an  illegal  contract  against  morality,  as  well 
as  against  public  policy ,  and  the  moment  he  shows  that  fact,  he 
shows  that  he  is  equally  criminal  with  the  defendants,  and  that' 
his  cas&  belongs  to  the  class  in  reference  to  which  the  courts 
haye  adopted  the  principle  of  non-intervention.  Simpson  v. 
Bloss,  7  Taunt  246,  in  1816;  Exparte  ,Bell,  1  M.  &  Sel.  751. 
That  these  are  the  principles  which  continue  to  govern  the 
courts  of  the  country  from  which  we  derive  our  laws,  cannot  be 
doubted.  Hasleton  v.  Jackson,  8  B.  &  C*  221,  in  1828 ;  1  Selw. 
18,  ib.  82;  Doug.  697;  H.  Bl.  65;  Doug.  266—1789;  3  T.  R. 
266;  1  East  97;  Doug.  467;  Cowp.  790.  In  1800,  the  case  of 
Bowson  V.  Hancock,  was  ruled  in  conformity  with  the  rule 
already  stated.  It  was  the  case  of  two  wagers  on  a  horse-race 
prohibited  by  act  of  parliament,  and  paid  over  to  the  winner, 
one  with  the  express  direction,  and  the  other  with  die  concur- 
rence of  the  loser,  and  an  action  brought  by  him  to  recover  it 
back.  Lord  Eenyon  declared,  that  there  is  no  case  to  be  found 
where  when  the  money  has  been  actually  paid  by  one  of  two 
parties  to  the  other,  on  an  illegal  contract,  both  hem%  particepa 
criminisj  an  action  has  been  maintained  to  recover  it  back. 
Lawrence  J.  concurred,  resting  his  opinion  upon  the  rule  laid 
down  by  lord  Mansfield,  in  Smith  v.  Bromley,  where  the  parties 
are  equally  criminal,  potior  est  conditio  a^fendentis*  8  T.  R. 
577.  It  will  readily  be  perceived  that  the  rule  in  pari  delictOj 
&c.,  does  not  apply  wh^n  the  action  is  against  one  not  a  party 
to  the  illegal  transaction,  and  accordingly  the  money  may  be 
recovered  from  a  stakeholder,  unless  paid  over  before  notice  not 
to  do  so.  5  T.  R.  405 ;  1  B.  &  P.  3 ;  ib.  296.  In  the  case  of 
M'Alister  v.  Hofiman,  in  our  supreme  court,  in  1827,  Gibson 
c.  j.,  acknowledges  that  the  result  of  the  authorities  undoubtedly 
is,  that  the  ^  loser  may  withdraw  his  stake  at  any  time  before 
actual  payment  to  the  winner.''  This  is  an  a£Binnative  preg- 
nant with  a  negation  of  all  right  of  recovery  &fter  payment 
without  objection  to  the  winner ;  and  the  chief  \^^^  &dds,  that 
he  ^does  not  intimate  a  desire  to  overturrx  ^v^X^^^^^^^^  estab- 
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lidied  by  many  of  the  wisest  and  best  judges  which  this  covntcy 
or  that  of  our  ancestors  has  produced.  1 6  S.  &  R.  140.  In  the 
acts  against  gaming  and  horse-racing,  the  legislature  have  fur- 
nished a  statutory  right  of  recovery  back  after  payment  to  the 
winner,  but  they  have  not  gone  so  far  in  the  act  under  consider- 
ation. This  case  must  be  goi^emed  by  the  principles  already 
indicated;  and  the  jury  were  therefore  instructed  that  the  plain- 
tiff was  not  entitled  to  recover  from  the  winner  the  money  paid 
to  him  by  the  stakeholder  before  notice. 

IN  THE  CIRCUIT  COURT  U.  S.  FOR  THE  EASTERN 
DISTRICT  OF  PENNSYLVANIA.    IN  ADMIRALTY. 

PALMER   £T   AL.,   OWNERS   OF   BRIG   PERU,   V.   DALLETT   ST   AL., 
OWNERS  OF  BRIO  ORION. 

1.  The  decree  of  the  district  court,  where  no  qaestion  of  law  is  invoked,  is  entitled 
to  the  same  weight  as  a  verdict  in  a  suit  at  law,  not  to  be  disturbed  unless  it  is 
contrary  to  the  clear  result  of  the  bvidenoe  on  the  fiicts  in  issue. 

The  complainants  filed  a  libel  in  the  district  court,  on  the  17th 
of  June,  1841,  claiming  the  sum  of  S284  90  with  interest,  being 
the  amount  paid  by  them  for  repairing  damages  to  their  brig, 
occasioned  by  collision  with  the  Orion,  at  the  Chester  piers,  in 
January,  1840. 

•  From  various  causes  the  hearing  was  postponed  until  No- 
vember, 1842,  when  after  argument  by  Haly  for  the  libellant, 
and  William  O.  Smith  for  the  respondent,  the  district  judge 
(Randall)  dismissed  the  libel,  but  without  costs. 

From  this  decree  the  libellant  appealed  to  the  circuit  court, 
where  the  cause  was  again  heard,  and  the  following  opini<« 
delivered  by 

Baldwin  J.  This  is  an  appeal  from  a  decree  of  the  district 
court  sitting  in  admiralty,  dismissing  the  libel  of  the  appellants 
for  damages,  occasioned  by  a  collision  between  the  two  vessels 
at  Chester,  in  January,  1840,  in  which  both  sustained  consider- 
able injury.  The  evidence  taken  in  the  district  court  and  re- 
turned on  the  appeal  was  voluminous,  and  as  is  usual  in  such 
cases,  there  was  much  discrepancy  between  the  statements  of 
the  oecurrence  by  the  persons  on  board  of  the  respective  vessels; 
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tbe  eTidencQ  on  each  side  taken  by  itself  was  sufficient  to  jus* 
tify  a  decree,  but  taken  together  presented  a  doubtful  case;  the 
testimony  of  the  witnesses  who  were  present,  and  saw  the  col- 
lision from  other  vessels,  was  in  favour  of  the  respondents,  but 
not  of  that  decisive  character  as  to  make  out  a  clear  case  in 
their  favour. 

There  were  some  strong  circumstances  in  evidence  in  favour 
of  the  libellants,  but  their  effect  was  so  far  neutralized  by  evi- 
dence on  the  other  side,  as  to  leave  it  doubtful  whether  the  ves- 
sel of  the  respondents  was  an  offending  one  at  the  time  of  the 
collision;  tbe  case  was  one  which  I  should  have  left  to  the  jury 
had  it  been  a  suit  of  law  in  this  court,  and  should  not  have 
granted  a  new  trial  on  whatever  side  they  would  have  given 
their  verdict. 

In  deciding  on  appeals  from  the  district  court,  where  no 
question  of  law  is  involved,  I  have  always  considered  the  decree 
of  the  district  court  as  entitled  to  the  same  weight  as  a  verdict  in 
a  suit  at  law,  not  to  be  disturbed  unless  it  is  contrary  to  the  clear 
result  of  this  evidence  on  the  facts  in  issue,  though  in  my  opi- 
nion a  decree  of  a  different  kind  would  have  better  met  the  jus- 
tice of  the  case;  the  reasons  for  this  course  are  stronger  in 
appeals  than  jury  trials,  for  if  the  decree  is  reversed,  the  conse- 
quence is  not  merely  a  new  trial,  but  a  final  decree  on  the 
merits  for  the  other  party.  The  present  is  a  case  of  this  des- 
cription. It  turned  wholly  on  the  evidence,  and  on  a  careful 
examination  of  it  in  and  out  of  court,  I  think  the  merits  so 
doubtful  that  the  decree  below  ought  not  to  be  disturbed.  It  is 
accordingly  affirmed  with  costs. 
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[1844. 
HILL  V.  BOnEBICK. 

1.  Of  the  ri^t  of  a  guardian  to  make  pa^Ution  aod  tetUe  lioimdariea  ibr  hia  ward, 

and  of  the  acta  of  the  ^ardian,  which,  as  to  his  ward,  are  void  or  Toidable. 
X  Although  a  ward,  when  he  comes  to  full  age,  may  ayoid  a  aeltlement  of  bonnd- 

aries  made  by  his  gaardian,  yet  if^  instead  of  doing  ^  be  confirma  it  by  bis 

aoqoiMoence,  be  will  be  bound  by  tbe  settlement. 
3.  What  aequieaeence  will  amount  to  a  confirmation, 
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4  If  a  foardkn  mUIm  boondaries  for  hit  inftnt  wmrd  and  alto  Ibr  an  adult,  tta 
aoquiMceDoe  and  oonfiriiiatioa  of  the  adult  bind*  him  and  those  <Jni"*fnf  nndv 
him,  the  ward  having  confirmed  the  settlement  by  his  aoqaieaeenee. 

6.  A  purchaae  made  under  a  mortgage  describing  the  property  according  to  definite 
boundaries,  giyes  the  putchaaer  no  right  to  property  beyond  those  boundaries; 
although  he  thought  he  was  getting  the  whole  ostato  which  eame  to  the  mort- 
gagor und^  the  will  of  his  father. 


This  was  an  ejectment.  The  facts  of  the  case  are  to  be  fonnd 
in  the  charge  of  the  court,  which  was  delivered  by  Ewiko^ 
President,  as  follows: 

In  regard  to  the  material  facts  of  the  case,  there  does  not  seem 
to  be  any  contrariety  of  testimony,  nor  indeed  any  dispute. 
The  land  in  controversy  is  part  of  a  tract  called  "Tatestone," 
for  which  a  patent  was  granted  to  John  Tate  the  elder,  dated 
February  24th,  1786.  The  patent  calls  for  320J  acres;  but  by 
the  recent  survey,  which  is  the  unfortunate  occasion  of  this  con- 
troversy, there  appears  to  be  3  72  J  acres,  strict  measure.  By 
his  will  dated  September  4th,  and  proved  December  13th,  1799, 
John  Tate  made  the  following  devises:  <<I  will  and  devise  that 
my  son  Robert  Tate  shall  have  that  part  of  the  plantation 
whereon  I  now  live,  to  contain  170  acres,  to  live  upon  and  make 
use  of  during  his  life,  and  at  his  decease  to  be  equally  divided 
amongst  his  children;  and  further,  I  will  that  my  son  John  Tate 
shall  have  and  fully  possess  and  enjoy  the  residue  of  the  plan- 
tation I  live  upon,  to  be  disposed  of  by  him  as  he  pleaseth." 
In  the  spring  of  1800,  by  the  advice  and  under  the  direction  of 
Samuel  Jackson,  the  executor,  a  division  line  was  run  and 
marked  between  the  two  brothers.  This  line  was  intended  by 
them  to  be,  not  a  temporary,  but  a  perpetual  boundary;  and  in 
making  it  Robert  acted  not  only  for  himself,  but  for  his  children. 
His  two  elder  children  were  then  born.  Robert  Tate  continued 
to  occupy  his  part  up  to  this  line,  until  his  death  in  1833.  His 
children  continued  so  to  occupy  it;  and  to  September  term,  1835, 
an  action  of  partition  was  brought  by  Barnabas  against  the 
other  children.  Judgment  was  rendered,  and  upon  a  writ  de 
partitionefacienda  the  inquest  found  that  it  would  not  divide^ 
and  appraised  it;  and  on  the  15th  January,  1836,  the  court  ad- 
judged and  decreed  the  land  to  George  D.  Stevenson,  who  had 
in'  the  meantime  purchased  the  shares  of  Barnabas  and  of 
several  other  of  the  children.     On  the  2d  Februaryi  1889| 
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George  D.  Stevenson  agreed  to  sell  to  the  defendant  at  so  mueh 
per  acre,  and  in  1840, 1  believe,  the  survey  was  made  by  him, 
when  it  was  discovered  that  the  lines  embraced  184  acres,  strict 
measure.  John  Tate  says  he  never  heard  any  of  Robert's 
children  complain  of  the  line,  that  they  talked  about  it,'  and  were 
agreed  to  it  after  they  came  of  age.  He  afterwards  specifies 
John,  Edward,  Barnabas,  and  William,  as  those  he  heard  talk 
about  it.  I1iis,  he  says,  was  before  Stevenson  bought,  about 
ten  years  ago,  when  they  made  no  objection.  On  the  21st  Feb- 
ruary, 1809,  John  Tate  mortgaged  his  part  to  Jonathan  Sharp- 
less.  The  mortgage  called  for  the  division  as  agreed  on  between 
Robert  and  John.  Sometime  previous  to  June  7th,  1819,  when 
does  not  appear,  John  Tate  sold  61  acres  of  the  land  thus  mort- 
gaged to  his  brother.  On  the  7th  June,  1819,  Isaac  Hill  ob- 
tained a  judgment  against  John  Tate  for  jB999  81.  Upon  a^. 
fa.  returnable  to  December  term,  1819,  a  levy  was  made  upon 
200  acres  of  land  adjoining  Robert  Tate,  John  Wintermute,  and 
others.  This  levy  embraced  about  90  acres,  now  owned  by 
Richard  Hill,  and  all  the  mortgaged  premises  except  the  61 
.acres  previously  sold  by.  John  Tate.  This  whole  200  acres  was 
then  occupied  by  John  Tate  as  one  farm.  By  authority  of  a 
vend,  exp.  returnable  to  June  term,  1823,  these  200  acres  were 
sold  to  Jonathan  Hill  the  plaintiff,  and  a  deed  dated  June  12th, 
1823,  executed  and  duly  acknowledged  by  the  sheriff.  To 
October  term,  1822,  a  scire  facias  was  sued  out  by  Jonathan 
Sharpless  on  his  mortgage,  upon  which,  after  various  proceed- 
ings, a  judgment  was  finally  rendered  on  the  13th  June,  1827, 
for  JI607.  On  the  13th  March,  1829,  this  judgment  was 
assigned  to  the  plaintiff,  and  in  pursuance  of  a  levari  facias  to 
October  term,  1829,  the  remaining  61  acres  were  sold  to  the 
plaintiff,  and  a  sheriff's  deed  to  him  for  the  same  was  duly  ac^ 
knowledged,  dated  October  29, 1829.  The  plaintiff  sold  off  the 
90  acres  included  in  his  purchase  of  200,  and  has  continued 
from  the  date  of  his  respective  purchases  to  hold  and  occupy 
the  residue,  being  the  whole  of  that  part  of  <<  Tatestone''  which 
by  the  line  agreed  upon  fell  to  John  Tate.  He  occupied  by 
that  agreed  line,  and  as  late  as  1838  pointed  it  out  to  one  of  the 
witnesses  as  the  line  between  him  and  Stevenson;  and  never 
made  any  objection  to  it  until  more  than  a  year  after  Stevenson 
bad  sold  to  the  defendant    But  now,  by  t^s  own  authority,  h« 
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hn  cut  off  6om  Ihe  defendant's  part  a  strip,  the  whole  length 
of  the  agreed  line,  narrow  at  the  end  where  the  land  is  pgor, 
and  much  wider  at  the  end  where  it  is  good,  which  he  seeks 
to  recover,  as  so  much  more  in  possession  of  defendant  Uian 
Robert  Tate  was  entitled  to  by  the  will  of  his  father. 

The  facts  above  detailed  are  substantially  the  same,  if  not 
identical  with  those  which  appeared  upon  the  first  trial  of  this 
cause.  And  considering  then  the  necessity  of  fixing  at  once  the 
boundary  between  the  two  parts,  and  that  Robert  acted  not 
only  in  his  own  right  as  tenant  for  life,  but  in  right  of  his 
children  as  their  natural  gualdian,  and  that  there  was  no 
inequality  in  the  division,  but  that  the  minors  had  the  full  share 
to  which  they  were, entitled ;  I  did  incline,  I  must  confess,  to  the 
opinion  that  the  line  agreed  upon  was  conclusive  upon  all  par- 
ties; and  had  it  been  necessary  I  should  probably  have  so 
instructed  the  jury.  Had  the  law  been  so  laid  down,  the  opi- 
nion would  not  have  been  void  of  support  by  authority.  A 
guardian  or  prochein-amy  may  make  partition  in  behalf  of  an 
infant,  and  it  will  bind  the  infant  if  equal,  because  it  is  for  his 
benefit  and  advantage.  2  Roll.  Abr.  256;  3  Bac.  Abr.  tik 
^Guardian  (G.)  p.  415;  Bingh.  on  Infancy  171.  And  it  seems 
.  generally  that  those  acts  of  the  guardian  are  binding  on  the 
infant,  which  are  for  the  benefit  of  the  infant.  Bingh.  Inf.  171. 
Partition  between  parceners,  if  equal,  is  binding  on  an  infant, 
because  she  is  compellable  to  make  partitions,  and  whatever 
one  is  compellable  to  do  he  may  also  do  voluntarily.  Co.  Litt 
171;  3ingh.  on  Inf.  93,  95;  6  Mass.  80;  2  Kent's  Comm.  tit  Inf. 
sect.  31.  <<If  an  infant  does  a  right  act  which  he  ought  to  do, 
which  he  was  compellable  to  do,  it  shall  bind  him  as  if  he 
makes  equal  partition.  3  Bur.  1801,  1802.  So  if  an  agreement 
be  for  the  benefit  of  an  infant  at  the  time,  it  shall  bind  him. 
Per  lord  Mansfield,  in  Drury  v.  Drury,  5  Bro.  P.  C.  570,  recog- 
nised by  Buller  j.  in  Madden  v.  White,  2  T.  R.  161,  who  there 
says  that  this*  rule  was  adopted  by  lord  Hardwicke.  See  also 
Bingh.  on  Inf.  95.  Whenever  an  infant  enters  into  a  contract 
beneficial  to  his  interests,  equity  will  support  it.  1  Eq.  Ca.  Abr. 
iil7.  Bingh.  on  Inf.  94.  ^  To  what  end  should  the  law  permit 
a  minor  to  avoid  an  act,  which  in  any  way,  through  any  means, 
by  any  jurisdiction,  he  may  be  compelled  to  do  over  again  after 
it  was  undone?    It  would  be  assisting  him  to  vex  and  injure 
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others  without  the  least  benefit  to  himeelf/'  Per  lord  Mans- 
field, 3  Bur.  1802.  But  the  decision  of  that  point  was  thought 
to  be  immaterial,  as  in  this  case  those  for  whom  Robert  Tate 
acted,  who  were  now  of  full  age,  did  not  gainsay  his  act;  and 
it  was  assumed  to  be  at  most  only  voidable  by  the  children  of 
Robert.  This  assumption  is  founded  on  authority,  which  it  is 
supposed  cannot  be  questioned.  A  partition  even  if  unequal  is 
only  voidable  by  the  minor,  and  not  void.  Co.  Litt.  170,  b. 
171,  a.  b.  Leases  by  a  guardian  which  endure  beyond  the 
minority  of  the  ward  are  not  void  but  only  voidable,  and  may 
be  confirmed  by  acceptance  of  rent  or  other  act.  Bingh.  on 
Inf.  170;  Bro.  Gard.  70;  2  Roll.  Abr.  41 ;  Smith  v.  Low,  1  Atk. 
489;  10  Peters  73.  And  since  the  great  case  of  Zouch  v.  Par- 
sons, 3  Bur.  1794^  it  seems  to  be  a  settled  doctrine,  that  <<  most 
of  an  infant's  contracts  are  only  voidable.*'  See  2  Kent's  Com. 
sec.  31,  tit.  Inf.,  and  cases  there  cited.  Bingh.  on  Inf.  chap.  2; 
3  Bac.  Abr.  tit.  In£  and  Age  (I.)  3;  13  Mass.  239;  14  Mass. 
361,  362,  363;  10  Peters  71;  6  Taunt.  118.  And  acts  done  by 
a  guardian,  or  one  acting  as  such,  for  the  supposed  benefit  of 
the  infant,  are  as  binding  at  least  as  if  done  by  the  infant  him- 
self. If  any  authority  be  necessary  for  this  position,  I  refer  to 
many  cases  already  cited,  and  1  Atk.  480;  3  Atk.  614;  10  S.  & 
R.  114,  117;  Bingh.  on  Inf  171,  3;  Bac.  Abr.  tit.  Inf.  and  Age 
(I).  In  this  case  the  act  done  was  for  the  benefit  of  the  infants. 
"  These  settlements  of  boundaries  are  common,  beneficial,  ap- 
proved and  encouraged  by  courts,  and  ought  not  to  be  disturbed 
though  it  was  afterwards  shown  that  they  had  been  erroneously 
settled,  if  they  have  been  acquiesced  in  for  a  number  of  years." 
11  Johns.  127;  10  S.  &  R.  116.  The  interest  of  both  parties 
forbid  that  the  division  line  should  remain  ambulatory  during 
the  life  of  Robert,  and  he  being  guardian  by  nature  of  his 
children  as  well  as  their  nearest  relative,  and  most  interested  in 
their  welfare,  might  well  act  on  their  behalf.  In  Elliott  t;. 
Elliott,  5  Bin.  1,  great  stress  was  laid  on  the  fact  that  the  grand- 
father of  the  appellant  attended  at  the  partition  of  the  property. 
Judge  Yeates.says,  page  15,  "I  consider  the  appellant  fully 
represented  by  his  grandfather  and  nearest  friend." 

The  settlement  of  the  boundary  in  this  o^^^  being  then,  at 
most  only  voidable  by  the  infants,  it  foVVrv-jjeA>^^^W^^^*>^y 
consequence,  that  John  Tate  who  wa^       ,  {i^  ^o^>  ^^*  ^^ 
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plmhitiff  who  holds  under  him,  were  bound.  Nor  do  I  alili 
think  this  a  very  rash  or  unwarrantable  conclusion.  ^Itisa 
general  rule  that  infancy  is  a  personal  privilege,  of  which  no 
one  can  take  advantage  but  the  infant  himself,  and  that  there- 
fore, though  the  contract  of  the  infant  be  voidable,  yet  it  shall 
bind  the  person  of  full  age;  for  being  an  indulgence  which  the 
law  allows  to  infants,  to  protect  and  secure  them  from  the  firaod 
and  imposition  of  others,  it  can  only  be  intended  for  their  benefit, 
and  is  not  to  be  extended  to  persons  of  the  years  of  discretion, 
who  are  presumed  to  act  with  sufficient  caution  and  security: 
and  were  it  otherwise,  the  privilege,  instead  of  being  an  advan- 
tage to  the  infant,  might  in  many  cases  turn  greatly  to  his 
detriment.'^  3  Bac.  Abr.  tit.  Infancy  and  Age  (I),  4.  p.  605; 
1  Show.  171;  3  Mod.  248;  2  Johns.  279;  5  Johns.  160;  1  Sid. 
41,  446;  2  Eeb.  623;  1  Mod.  25\  1  Vent.  51;  3  Eeb.  58;  2  Sid. 
109;  2  Stra.  937;  1  Barnard,  K.  B.  290;  Fitzgib.  175,275;  3 
Atk.  306;  2  Kent  Com.  sec.  31,  tit.  Infants;  10  S.  &  R.  114 ;  2 
M.  &  Sd.  205 ;  5  Cowen  475 ;  Comyn  on  Cont.  621 ;  13  Mass. 
239 ;  Bing.  on  Infancy,  26,  29, 49— -51 ;  3  Burr.  1806, 1807.  «If 
consentable  lines  be  fairly  made  between  adjoining  tracts  by  a 
guardian  on  behalf  of  an  infant,  and  an  adult,  the  latter,  or  those 
claiming  under  him,  cannot  object  on  the  ground  of  the  infancy; 
and  it  seems  that  if  the*  infant  do  not  dissent  when  he  comes  of 
age,  but  acquiesces,  he  is  forever  bound."  10  S.  &  R.  114.  In 
conformity  to  these  principles,  the  jury  was  instructed  on  the 
first  trial  of  this  case,  that  admitting  that  the  agreed  line  might 
not  bQ  binding  on  the  children  of  Robert,  it  tvas  binding  on  John 
Tate,  and  the  plaintiff  who  claims  under  him.  But  for  this 
instruction,  the  supreme  court  reversed  the  judgment  of  this 
court,  and  has  sent  the  case  back  for  a  new  trial.  See  4  Watts 
&  Serg.  221 — 223.  They  say,  «it  is  an  unbending  rule  of  the 
common  law,  that  a  contract  binds  both  parties,  or  neither  of 
them" — and  that  as  Robert's  children  <*  might  have  gainsaid  his 
act,  so  for  that  reason  may  the  plaintiff."  The  court  quote  no 
authority  for  their  decision ;  and  as  it  is  a  mere  per  curiam 
opinion,  it  will  not  be  considered  any  lack  of  courtesy  to  sup- 
pose that  they  have  made  their  <<  unbending  rule"  in  some 
degree  too  stiff. 

But  let  us  suppose,  as  we  are  bound  to  do,  that  this  <<  un- 
bending rule"  will  not  yield  to  the  justice  of  this  case,  and  that 


mthu  party  upon  the  death  of  Robert,  might  arnral  what  was 
aa  long  supposed  to  be  fixed.  Has  anything  since  occurred  to 
oonfinn  the  division,  and  preclude  the  parties  from  disturbing 
it?  Robert  Tate  died  in  1833,  and  each  party  continued  in  the 
possession  and  exclusive  enjoyment  of  his  property  for  more 
tfian  seven  years  before  any  objection  was  made.  In  1835,  the 
children  of  Robert  commenced  a  proceeding  to  have  their  part 
divided  among  them,  and  it  was  finally  awarded  to  a  purchase!^ 
irom  some  of  them,  who  had  sold  according  to  these  lines,  and 
the  others  received  their  share  in  money  without  objection. 
The  plaintiff  all  this  while  lived  on  the-  John  Tate  part — gave 
no  notice  of  dissatisfaction  with  the  line  of  division,  and  as  late 
as  1838,  showed  to  one  of  the  witnesses  this  very  line,  as  the 
line  between  him  and  Stevenson.  Littleton,  sec.  258,  says,  if 
the  parcener,  who  during  minority  had  made  partition,  when 
she  comes  to  full  age,  taketh  all  the  profits  of  the  lands  or  tene- 
ments allotted  to  her,  she  agrees  to  the  partition,  and  it  sUall 
stand  and  remain  in  force.  Coke  also  adds  his  authority  to 
this  position.  Co.  Litt  171,  b.  So  if  an  infant  grantee  continue 
in  possession  of  the  land  after  his  arrival  at  full  age,  this  is  an 
affirmance  of  the  contract,  or  if  without  actual  possession  he 
bargain  and  sell  the  same  land  to  a  stranger.  Hubbard  et  al. 
V.  Cummings,  1  Greenleaf  11;  3  Bac.  Abr.  tit.  Infancy  and  Age 
(I),  8.  So  if  he  continues  in  possession  of  lands  received  in 
exchange,  2  Vem.  225.  «  That  the  infant,  acquiescing  in  the 
settlement  of  boundaries  after  he  came  of  age,  would  be  bound 
i>y  it,  is  supported  in  principle  by  many  cases,  both  at  law  and 
equity.  The  act  of  a  guardian  when  acquiesced  in  by  the 
infant,  will  have  the  same  consequences  as  if  done  by  the  infant 
at  full  age."  Per  Duncan  j.  10  S.  &  R.  117.  Where  there 
has  been  a  settlement  of  boundary  by  a  guardian  for  his  ward, 
acquiesced  in  and  confirmed  by  the  ward  after  his  arrival  at  full 
age,  and  by  the  adult,  that  the  infant  can  avoid  that  settlement, 
even  though  the  boundary  was  somewhat  erroneous,  I  very 
mudi  doubt.  The  inclination  of  my  mind  is  that  he  cannot. 
But  that  the  adult  cannot,  I  have  no  manner  of  doubt."  Per 
Duncan  j.,  ibid.  Chancellor  Kent,  2  Comm.  sec.  31,  says,  that 
« if  any  act  of  confirmation  be  requisite,  af^et  ^^  infant  comes 
of  age,  to  give  binding  force  to  a  voida.\^\  ^ct  of  h\a  infancy, 
slight  acts  and  circumstances  will  be  a  |^     ^J^  feom  wYvich  to 
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infer  the  assent;''  that  the  usual  and  suitable  course^  when  an 
infant  does  not  mean  to  stand  by  his  contract,  is  to  disaflSrm  it 
by  an  act  as  solenm  as  that  by  which  it  was  made.  «  And/' 
be  continues,  ^  his  confirmation  of  the  act  or  deed  of  his  infancy 
may  be  justly  inferred  against  him,  after  he  has  been  of  age  for 
a  reasonable  time,  either  from  his  positive  acts  in  favour  of  the 
contract,  or  from  his  tacit  assent  under  circumstances  not  to 
excuse  his  silence." 

If  then  the  jury  find  the  facts  in  this  case  as  above  detailed, 
and  I  do  not  understand  the  plaintiff's  counsel  to  controvert 
them,  and  admitting,  according  to  the  decision  of  the  supreme 
court  in  this  case,  that  at  the  death  of  Robert  Tate  either  party 
might  have  annulled  the  agreed  line,  the  court  instruct  the  jury 
that  the  acts  of  the  parties,  and  especially  their  long  acquiescence 
and  recognition  of  the  agreed  line,  amount  to  a  confirmation  of 
it,  and  neither  party  can  notv  impeach  it. 

But  there  is  another  ground  which  would  seem  likewise  to 
be  fatal  to  the  plaintiff's  claim.  It  will  be  remembered  that 
John  Tate  mortgaged  his  part  of  "  Tatestone,"  the  mortgage 
calling  for  this  agreed  line.  He  afterwards  sold  off  61  acres  of 
it  to  his  brother.  These  61  acres  were  sold  to  tiie  plaintiff  under 
the  mortgage;  and  if  the  mortgage  called  for  this  line,  the  sale 
could  give  the  plaintiff  no  claim  beyond  it.  The  residue  of 
"  Tatestone,"  (together  with  90  acres,  another  tract  now  belong- 
ing to  Richard  Hill,)  the  plaintiff  purchased  under  the  judgment 
of  Isaac  Hill  and  John  Tate,  arid  the  levy  in  that  case,  if  you 
believe  the  testimony,  calls  for  this  same  agreed  line.  If  then 
the  plaintiff  bought  according  to  a  definite  bojindary,  what  ri^ht 
can  he  have  to  land  beyond  it.  He  bought  John  Tate's  right 
to  the  land  within  specified  lines,  not  all  his  interest  under  the 
will.  If  there  is  more  land  then  which  passed  to  John  under 
the  will,  it  belongs  to  him  and  not  to  the  plaintiff.  Again, 
where  is  the  plaintiff's  equity?  Tatestone  was  supposed  to 
contain  S20i  acres;  add  the  allowance,  and  for  the  sake  of  round 
numbers  say  there  are  340  acres;  and  suppose  that  the  will  gives 
Robert  and  his  children  only  170  acres  strict  measure,  there 
would  remain  but  170  acres  for  the  plaintiff.  But  again:  the 
plaintiff  bought  under  the  judgment  of  Isaac  Hill  200  acres,  from 
which  take  90  acres  which  belonged  to  another  survey,  and 
.there  remains  liaacres;  add  the  61  acres  sold  under  the  more- 


l^ige,  and  the  alDount  is  171  acres.  This  is  all  tiw  plaintiff  si^. 
poasd  Ite  was  getting  oot  of  the  Tatestone  tract  He  has  188A 
Mves.  If  these  things  be  so,  loid  they  follow  as  consequences 
if  you  find  the  facts  as  above  supposed^  then  the  plaintiff  has 
Mitfaer  law,  equity,  nor  conscience  in  his  claim. 
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COMMON  PLEAS  OP  PHILADELPHIA  COUNTY. 

[June  34, 1844. 
BROWN   V.   QUINTON. 

1.  A  jmtiea  of  the  peace  has  no  jurisdictioa  of  an  action  of  trespaaa,  where  the 
action  sounds  io  damages  merely,  but  only  where  the  trespass  has  occasioned  a 
loss  to  the  plaintiff  capable  of  ascertainment  and  compensation. 

3.  On  the  hearing  of  a  eertwrari  to  the  judgment  of  a  justice,  erery  retsonaUe 
presumption  will  be  made  in  favour  of  his  proceedings,  oonsistent  with  the  record. 

3.  The  omission  of  a  justice  in  an  action  of  trespass  for  injury  done  to  real  estate, 
to  set  forth  on  his  docket  the  county  in  which  the  estate  is  situated,  is  not  a 
sufficient  ground  for  the  reversal  of  his  judgment  on  etj<teran. 

This  was  a  certiorari  to  the  judgment  of  alderman  Redman. 
The  record  returned  set  forth  the  cause  of  action  and  the  judg- 
ment in  these  words:  << Plaintiff  brings  suit  against  the  defend- 
ant for  trespass  on  personal  property,  by  nailing  up  his  stable. 
Damages,  0500.'' 

H.  K.  Kneass  Rsq.,  for  the  defendant,  who  took  the  certio- 
rariy  cited  Pennell  v.  Foster,  2  P.  A.  Brown  355,  and  contended 
en  the  authority  of  that  case,  that  the  alderman  ought  to  hare 
Mated  on  the  record  in  what  county  the  real  estate  to  which  the 
injury  was  done,  was  situated. 

/.  jK  Brewster  Esq,,  contra. 

KxKo,  president,  observed,  that  the  court  had  always  looked 
upon  the  case  cited  by  the  counsel  for  defendant,  as  being  too 
strict,  and  proceeding  too  much  on  technical  grounda  For  that 
reason  they  had  never  followed  it.  They  were  under  the  ne- 
cessity of  making  every  reasonable  presumption  in  favour  of 
the  proceedings  of  the  justices,  so  far  as  it  was  consistent  with 
the  recoTtl.  But  where  it  was  manifest  on  the  fece  of  the  record 
that  the  justice  has  no  juris  diction,  or  that  be  has  exceeded 
his  jurisdiction,  they  would  reverse  his  judgment  hi  the  case 
before  them,  they  thought  the  alderman  v^  ^^  juriadietion. 
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II  was  not  intended  by  the  act  of  the  22d  Maich^  1814 
(Purd.  Dig.  636),  to  ghre  justices  jurisdiction  of  actions  of 
trespass  vi  et  armisj  sounding  in  damages  merely,  but  only 
in  those  cases  where  the  trespass  has  occasioned  an  actual  loss, 
a  deterioration  in  the  value  of  the  plaintijBT's  real  or  personal 
estate,  capable  of  ascertainment  and  compensation.  The  case 
before  them  was  but  a  technical  action  of  trespass  vi  ei  armiSf 
sounding  in  damages  merely,  and  they  thought  that  the  justice 
had  no  jurisdiction,  because  there  was  no  standard  or  means 
to  ascertain  the  amount  of  damages  for  which  the  action  was 
brought.  Their  opinion  was  that  it  was  only  where  such 
standard  or  means  existed,  as  for  instance,  proof  of  actual 
damages  and  the  amount  thereof,  that  the  legislature  intended 
to  give  justices  jurisdiction  in  trespass. 
Judgment  reversed. 

LATE  AMERICAN  CASES. 

[Selected  from  5  HiU^s  (New  York)  Reports.] 

ARBITRATION  AND  AWARD.  If  an  agent  enter  into  a 
submission  to  arbitration  in  his  own  name,  he  will  be  p^- 
sonally  bound  to  perform  the  award.  Smith  v.  Nostrand  et 
a/.,  419. 

BANKRUPT  AND  BANKRUPT  LAW.  1.  The  voluntary 
branch  of  the  bankrupt  law  of  1841  is  constitutional 
Kunsler  v.  Kohaus^  317;  Sacket  v.  ^ndross^  327. 

2.  Bronson  j.  dissented,  holding  the  voluntary  branch  unconsti* 
tutional,  for  the  following  reasons,  viz.:  1.  It  is  not  confined 
to  traders,  but  extends  to  all  classes  of  debtors.  2.  It  places 
the  whole  power  in  the  hands  of  the  debtor,  without  giving 
any  means  of  coercion  to  the  creditor.  3.  It  discharges  the 
debt  without  the  consent  of  the  creditor  in  any  form,  and  so 
violates  the  obligation  of  the  contract.  4.  If  it  retroacts  so  as 
to  discharge  debts  contracted  before  its  passage,  then  it  not 
only  violates  contracts  but  goes  entirely  beyond  the  scope  of 
the  bankrupt  power.  It  is  not  a  law  but  a  sentence  or  judg- 
ment against  creditors,  and  congress  has  no  judicial  pow^ 
pyer  the  subject    /^, 
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S.  Where  a  defendant  in  error,  against  whom  the  plaintifb 
brought  a  suit  in  the  court  below  to  recovdr  an  alleged  debt 
arising  upon  acontract,  was  discharged  as  a  bankrupt  during 
the  pendency  of  the  writ  of  error,  the  court  gave  the  plaintiffs 
leave  to  discontinue  without  costs.  Labrou  ^  Ives  v. 
fForam^  373. 

4.  Where  a  plaintiff  commenced  an  action  on  the  case  for 
negligence,  and  after  issue  joined  obtained  a  discharge  as  a 
bankrupt :  Held,  that  he  could  not  be  obliged  to  give  secu- 
rity for  costs.     Coryell  v.  DaviSy  559. 

BOND  AND  WARRANT  OF  ATTORNEY.  Where  a  bond 
and  warrant  of  attorney  were  executed  by  two  persons  resid- 
ing in  Pennsylvania  and  another  residing  in  New  Jersey,  and 
the  warrant  was  addressed  thus,  ^  To  J.  D.  S.  Esq.,  attorney 
of  the  court  of  common  pleas  at  Philadelphia,  &c.,  or  of  any 
court  there  or  elsewhere,  or  to  any  prothonoCary  of  any  of  the 
said  courts:  Held,  not  an  authority  for  entering  up  judgment 
in  this  state.  Manufacturers^  and  Mechanics*  Bank  v.  St. 
Jdhny  497. 

CONSIDERATION.  A  moral  obligation  is  a  sufficient  con- 
sideration to  support  a  promise,  if  founded  upon  a  prior  legal 
or  equitable  claim.     Cameron  v.  Fowler,  306. 

NON-IMPRISONMENT  ACT.  A  warrant  issued  under  the 
5th  section  of  the  non-imprisonment  act  is  not  criminal  pro- 
cess, but  a  summary  civil  proceeding  to  enforce  the  collection 
of  a  debt  due  upon  contract. .  Monk  v.  De  Forrest^  605. 

J^UISANCE.  All  erections  of  every  kind,  adapted  to  sports  or 
'  amusements  having  no  useful  end,  and  notoriously  fitted  up 
and  continued  in  order  to  make  profit  for  the  owner,  are 
regarded  by  the  common  law  as  nuisances.  Cowen  j.  Tan- 
nery. Mbion,  121. 

OFFICE  AND  OFFICER.  The  title  of  an  officer  de  facto  can 
be  assailed  only  by  a  direct  legal  proceeding  against  him  and 

•  not  collaterally.     The  People  ex  rel.  v.  Stevens j  616* 
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THE  ELECTION  LAW, 

The  following  resolutiousi  supplementary  to  the  election  law, 
were  passed  by  the  late  legislature,  and  have  been  approved  of 
by  the  governor.  They  were  obviously  called  forth  by  Itie 
defect  which  was  shown  to  exist  in  the  act  of  the,  2d  July,  1839, 
by  the  court  of  quarter  sessions  of  the  city  and  county  of  Phila- 
delphia, in  M'bauiePs  case,  reported  in  this  Journal,  on  page 
310,  antt.  As  connected  with  that  decision,  we  make  room  for 
the  resolutions. 

'<  Resolvedy  That  in  lied  of  the  dutiea  imposed  by  the  5th  sec- 
tion of  the  act  of  the  general  assembly,  passed  June  13th,  1840, 
upon  the  assessors  of  the  several  wards  and  townships  of  the 
city  and  county  of  Philadelphia,  it  shall  be  the  duty  of  the  said 
assessors,  in  conjunctipn  with  the  inspectors  of  the  election  in 
each  and  every  ward,  to  meet  fifteen  days  previous  to  the  day 
of  the  general  election,  at  the  places  of  holding  the  ward  elec- 
tion, for  the  purpose  of  adding  to  the  list  of  taxable  inhabitants 
prepared  by  the  assessoi^  the  names  of  such  citizens  as  are  con- 
stitutionally qualified  to  vote,  who  may  have  moved  into  their 
respective  wards  after  tl{e  assessment,  or  who  may  have  been 
omitted  by  the  assessor,  and  said  assessors  and  inspectors  shall 
remain  in  session  from  3  o'clock,  P.  M.  until  9  o'clock,  P.  M., 
and  the  inspectors  shall  be  allowed  the  same  compensation  per 
day  as  is  now  allowed  to  the  assessors. 

<'  Resolvedy  That  it  shall  not  be  lawful  for  such  assessors  or 
inspectors  to  add  to  the  list  any  name,  unless  the  person  claim- 
ing to  be  added  thereto  shall  appear  in  person. 

^^  Resolved,  That  any  person  who  may  be  constitutionally 
qualified  to  vote  in  any  city  or  county  of  the  commonwealth, 
but  who  may  have  removed  from  one  ward  to  another  ward 
within  such  city,  or  from  any  borough  or  township  in  any  said 
county,  into  any  other  borough  or  township  in  such  county, 
within  ten  days  next  preceding  any  general  election  held  therein, 
shall  be  entitled  to  vote  at  such  general  election  in  the  ward, 
borough,  or  towndiip  from  which  such  person  may  have  so 
removed." 
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PAMPHLET  LAWS  OP  1844. . 

We  have  received  a  copy  of  the  Laws  of  the  General  Assembly 
of  this  commonwealth  passed  at  the  session  of  1844.  The  at- 
tention which  the  executive  and  legislature  ^bestowed  upon  the 
sabject  of  the  public  printing,  has  certainly  had  its  effect  on  the 
volume  before  us/  however  the  provisions  adopted  operate  in 
other  respects. 

La  the  prefatory  remarks  to  the  present  volume  of  our  Jour- 
nal, we  promise  to  present  our  readers  with  a  faithful  and  ac- 
ciurate  record  of  the  changes,  modifications  and  improvements 
which  the  exercise  of  the  legislative  authority  may  effect  in  the 
jurisprudence  of  our  state.  We  now  avail  ourselves  of  the  ear- 
liest opportunity  to  make  good  our  word,  and  shall  in  the  pre- 
sent article  point  out  such  enactments  as  claim  immediate  atten- 
tion, from  their  importance,  novelty  or  interest.  The  under- 
taking requires  discrimination.  We,  on  the  one  hand,  do  jkot 
wish  to  admit  in  our  pages,  any  matter  of  a  merely  transient 
concern  or  anything  that  is  accessible  at  easy  and  customary 
sources.  Our  readers,  in  different  parts  of  the  state,  would  on 
the  other  hand,  require  us  to  have  a  care  in  our  selections 
not  to  omit  references  and  extracts,  important  to  them,  but 
which  we  might  think  too  local,  and  for  that  and  other  reasons 
fit  to  be  omitted.  We  have  given  the  subject  such  a  considera- 
tion as  will,  it  is  presumed,  guide  us  in  the  ^esii^A^^^  of  duty, 
and  enable  us  to  give  satisfaction  to  all. 

Before  going  into  details,  we  may  tak^       a;^vo^^  ®^7i  ^^^^ 
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our  examination  of  the  legislation  of  the  last  session  of  the  gene- 
ral assembly,  has  somewhat  confirmed  us  in  the  opinion,  so 
generally  entertained,  that  a  great  reform  is  needed  in  the  bu^- 
ness  and  proceedings  of  the  legislature. 

It  would  be  doing  injustice  however  to  the  late  legislature,  not 
to  say,  that  they  have  accomplished  measures  of  the  greatest  mag- 
nitude; that  they  exhibited  a  desire  to  redeem  Pennsylvania 
legislation  from  the  reflections  cast  upon  it  in  other  quarters  en- 
titled to  respect;*  and  that,  by  their  exertions,  in  making  provi- 
sions towards  the  payment  of  the  state  debt,  the  reputation  of 
the  commonwealth  will  be  restored,  and  her  credit  soon  re- 
established. Our  remarks  are  not  intended  in  any  sense  per- 
sonal to  the  members  of  that  session.  We  write  above  all  such 
intentions,  in  reference  to  an  independent  and  abstract  question, 
and  to  what  relates  we  confess,  more  to  preceding  general 
assemblies  than  to  the  last. 

The  adoption  of  the  present  constitution,  administered  but 
partial  remedies.  It  has  confessedly  failed  to  destroy  the  evils 
which  called  forth  some  of  its  provisions.  It  imposed  checks 
that  are  impotent  unless  aided  by  the  will  and  patriotism  of  those 
who  are  delegated  t(^  make  our  laws,  checks  moreover  that  are 
evaded  whenever  unworthy  ambition  or  selfish  motives  prompt 
to  such  a  course.  It  is  an  easy  matter  to  make  this  evident,  but 
we  will  defer  the  subject  for  the  present  and  proceed  to  the  busi- 
ness before  us. 

Where  the  enactment  is  one  likely  to  receive  frequent  appli- 
cation, if  not  too  long,  we  will  give  it  in  full:  where  its  sections 
are  numerous,  we  will  abridge  them  in  such  a  manner  as  will 
serve  the  purposes  required. 

Yhe  act  of  the  6th  May,  1844,«  entitled  "an  act  further  to 
regulate  proceedings  in  courts  of  justice  and  for  other  purposes," 
contains  several  sections  of  considerable  importance.  The  1st 
section  enacts  as  follows: 

"  That  no  injunctions  shall  be  issued  by  any  court  or  judge^ 
until  the  party  applying  for  the  same  shall  have  given  bond 
with  sufficient  sureties,  to  be  approved  by  said  court  or  judge, 
conditioned  to  indemnify  the  other  party  for  all  damages  that 
may  be  sustained  by  reason  of  such  injunction." 

*  8ei  AmerioMi  Jttriit,  January,  1841,  p.  4da  *  Pam|^t  Lawi,  p.  564. 
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The  2d}  is  one  of  still  greater  momenty  for  it  provides  that  ^ 

a  legacy  in  favour  of  certain  collateral  descendants,  wherethere  fl 

is  a  failure  of  lineal,  shall  not  lapse  by  the  death  of  the  same  leav- 
ing issue  before  the  decease  of  the  testator.    It  reads  as  follows: 

"  Section  2.  No  devise  or  legacy  hereafter  made  in  favour 
of  a  brother  or  sister,  or  the  children  of  a  deceased  brother  or 
sister  of  any  testator,  such  testator  not  leaving  any  lineal  des- 
cendants, shall  be  deemed  or  held  to  lapse  or  become  void  by 
reason  of  the  decease  of  such  devisee  or  legatee,  in  the  lifetime 
of  the  testator,  if  such  devisee  or  legatee  shall  leave  issue  sur- 
viving the  testator:  but  such  devise  or  legacy  shall  be  good  and 
available  in  favour  of  such  surviving  issue,  with  like  effect  as  if 
such  devisee  or  legatee  had  survived  the  testator,  saving  always 
to  every  testator  the  right  to  direct  otherwise/' 

By  the  8th  section  of  the  same  act,  it  is  provided  that  no  at- 
torney fee  shall  be  allowed  on  the  entry  of  any  judgment  by 
confession  where  suit  has  not  been  previously  commenced,  and 
where  the  amount  of  such  judgment  shall  not  exceed  the  sum 
of  one  hundred  dollars,  and  that  th&  tax  to  be  paid  upon  the  ^ 
entry  of  such  judgment,  and  upon  the  entry  of  any  transcript  of 
the  judgment  of  a  justice,  to  create  a  lien,  shall  be  paid  by  the 
plaintiff,  without  recourse  to  the  defendant. 

We  give  section  4  in  full — "  That  all  judgments  heretofore 
entered  on  writs  of  scire  facias  quare  executionem  non,  shall 
have  the  same  effect  to  revive  and  continue  the  lien  of  the  ori- 
ginal judgment,  as  if  entered  upon  writs  of  scire  facias  post  an- 
num  et  diemJ^ 

In  the  case  of  Morehead  v.  Harwood,  reported  ante  p.  302, 
the  district  court  for  the  city  and  county  of  Philadelphia  decided, 
'  that  under  the  36th  section  of  the  act  of  1 3th  June,  1836,  the  ser- 
vice of  the  attachment  of  execution  allowed  by  that  act,  on  the 
defendant  in  the  original  action,  was  required  only  where  such 
defendant  could  be  found.  This  construction  of  the  act  has 
been  confirmed  by  legislative  enactment,  and  the  law  is  now 
definitively  settled. 

The  1st  section  of  the  act  of  29th  of  April,  1844,^  is  in  these 
words : 

<<  That  in  proceedings  under  the  35th  and  36th  sections  of  the 
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act  entitled  <An  Act  relating  to  Executions/  passed  the  16th 
day  of  June,  1836,  the  same  shall  be  valid,  except  in  cases  where 
th0  service  thereof  has  already  been  set  aside  by  the  court, 
without  a  service  thereof  on  the  defendant  in  the  judgment,  in 
case  he  resides,  or  did  reside,  when  the  process  issued,  out  of  the 
county,  or  in  case  such  service  cannot  be  or  could  not  have  been 
made  upon  such  defendant  by  the  officer  within  his  bailiwick: 
provided,  that  when  service  of  any  process  as  aforesaid,  hereto- 
fore issued,  has  been  made  upon'  the  defendant  or  defendants, 
the  lien  of  said  process  shall  be  prior  to  all  other  process,  where 
service  has  not  been  made  on  the  defendant,  and  which  service 
is  rendered  valid  by  this  act.'' 

It  seems  to  us  that  the  above  proviso  will  give  rise  to  several 
questions  as  to  the  priority  of  liens,  and  thereby  lead  to  an  inquiry 
whether  it  will  not  in  some  cases,  if  followed  Uterally,  disturb 
rights  that  have  become  vested.  A  case  of  this  eharacter, 
however,  will  mudi  depend  on  the  further  question,  whether 
the  above  section  is  explanatory  of  the  act  of  1S36,  or  remedial 
only  of  certain  proceedings  under  it 

The  2d  section  of  the  act  from  which  the  above  is  copied,  ib 
likewise  deserving  particular  attention.  It  relates  to  that  part 
of  the  act  of  1836,  allowing  the  plaintiflf  a  bill  for  the  discovery 
of  the  defendant's  effects.  The  12th  section  of  the  act  of  1836, 
requires  that  the  complainant  in  the  bill  shall  make  oath  or 
affirmation,  that  he  verily  believes  the  facts  set  forth  therein  to 
be  true.  It  is  now  enacted  by  the  2d  section  of  the  act  of 
29th  April,  1844,  that  such  oath  may  be  made  <<by  the  agent, 
attorney,  or  any  disinterested'  person,  on  behalf  of  the  com- 
plainant." 

The  following  section  of  the  act  of  the  6th  April,  1844,*  will 
be  acceptable  to  our  readers  in  the  interior  of  the  state,  where 
the  practice  provided  for  prevails  to  a  greater  extent  than  in  the 
vicinity  of  Philadelphia: 

"Section  1.  That  where  any  bill  in  equity  shall  be  filed  in 
any  of  the  courts  of  this  commonwealth,  to  perpetuate  the  evi- 
dence of  title  to  lands,  tenements  or  hereditaments,  in  which  bill 
the  commonwealth  is  a  necessary  party,  the  process  may  and 
shall  be  served  on  the  attomey-genersd  or  his  deputy,  for  the 
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county  where  such  lands,  tenements  or  hereditaments  may  lie, 
whose  duty  it  shall  be  to  attend  to  the  interests  of  the  common- 
wealth in  the  premise^." 

The  section  which  follows  is  taken  from  the  act  of  the  6th 
April,  1844,1  supplementary  to  the  acts  relating  to  the  orphans' 
court.  It  will  be  seeil  that  it  supplies  what  has  always  been 
felt,  as  a  great  deficiency  in  the  powers  of  the  orphans'  court, 
and  offers  an  easy  and  at  the  same  time  decisive  method  to  ex- 
ecute justice  and  carry  out  the  spirit  of  existing  laws: 

"  Section  1,  Be  it  enacted  ^c.  That  in  cases  of  partition  of 
estates  made  by  any  orphans'  court  under  authority  of  acts  re- 
lating to  orphans'  courts,  and  where  the  court  shall  have  de- 
creed any  share  or  shares  to  any  heir  or  legal  representative, 
fwt  residing  within  this  commonwealth^  with  the  payment  of 
owelty  annexed,  it  shall  be  lawful  for  the  court,  upon  applica- 
tion made  by  any  party  lawfully  interested  in  the  same,  to  order 
a  rule  upon  the  party,  his  or  her  legal  heirs  or  representatives, 
requiring  the  payment  of  said  owelty,  at  such  time  and  upon 
such  terms  and  conditions,  as  the  court  shall  direct;  and  if  the 
said  rule  cannot  be  served  within  this  commonwealth,  a  publi- 
cation thereof,  as^  directed  by  the  1st  section  of  the  act  of  the 
26th  day  of  March,  A.  D.  1808,  relating  to  notice  of  partitions, 
shall  be  deemed  an  effectual  service;  and  upon  return  and  proof 
thereof,  and  upon  refusal  to  neglect  to  comply  with  the  said 
rule,  the  court  may  enforce  the  same,  by  ordering  a  sale  of  such 
share  or  shares,  for  the  purposes  aforesaid,  as  in  other  ceases  of 
sales  under  the  act  of  March  29,.  1832." 

While  upon  the  subject  of  the  orphans'  court,  we  will  bring 
to  the  notice  of  our  readers,  the  act  of  the  29th  April,  1844,« 
requiring  registers  for  the  probate  of  wills  and  granting  letters 
of  administration  to  keep  a  docket  for  the  register  of  various 
matters  of  business  in  orphans'  court  practice,  where  there  is  at 
present  a  want  of  arrangement,  and  a  consequent  danger  to  the 
safety  of  the  records. 

«  Section  1.  Be  it  enacted  fyc.y  That  from  and  after  the  pas- 
sage of  this  act,  it  shall  be  the  duty  of  the  register  for  the  pro- 
bate of  wills  and  granting  letters  of  administration,  in  the  coun- 
ties of  Mercer  and  Crawford,  to  purchase  a  book  or  books  at 
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the  eiEpense  of  the  respective  cities  or  counties,  and  make  or 
cause  to  be  made  therein  at  his  ow^n  expense,  entries  setting 
forth  in  all  cases  hereafter  arising,  the  fames  of  decedents^  the 
time  of  granting  letters  of  administration  and  letters  testamen- 
tary and  to  whom  granted;  the  amount  of  the  bond  filed  by  any 
administrator  with  the  names  of  the  sureties;  the  time  of  filing 
the  inventory  and  appraisement,  and  the  date  of  settlement  of 
the  accounts  of  executors  and  administrators,  with  the  amount 
of  debts  and  credits,  showing  the  balance  and  to  whom  due;  the 
same  to  be  entered  in  a  fair  and  legible  hand,  and  to  be  so  ar- 
ranged as  to  afford  easy  and  ready  reference  to  said  niatters. 

<<  Section  2.  That  it  shall  and  may  be  lawful  for  the  judges  of 
the  orphans'  court  in  and  for  any  city  or  county  qf  this  com- 
monwealthf  on  an  inspection  and  examination  of  the  situation 
of  the  papers  on  file  prior  to  the  passage  of  this  act,  in  the  ofilce 
of  the  register  for  the  probate  of  wills  and  granting  letters  of 
administration  in  the  respective  cities  or  counties,  to  make  an 
order  or  decree,  requiring  said  register  to  make  the  same  entries 
touching  said  papers,  as  are  required  by  the  1st  section  of  this 
aety  as  to  cases  hereafter  arising :  and  the  expense  of  purchasing 
books  and  of  making  the  entries  in  pursuance  of  said  order  or 
decree,  shall  be  paid  by  the  respective  cities  or  counties,  on  war- 
rants drawn  on  the  treasurer  of  said  city  or  county  by  the  com- 
missioners thereof. 

"  Section  3.  That  exemplifications  or  copies  of  the  entries 
required  in  the  preceding  sections,  under  the  proper  seal  of  said 
register,  shall  in  the  event  of  the  loss  or  destruction  of  any  pa- 
per or  papers,  from  which  any  of  said  entries  shall  be  made, 
shall  be  of  the  Uke  force  and  effect  and  as  good  and  sufficient 
evidence  in  law  as  the  original  paper  or  papers,  or  exemplifica- 
tions, or  duly  certified  copies  thereof." 

The  following  resolution,  approved  2Jth  April,  1844,^  is  an 
addition  to  our  penal  laws,  and  gives  an  entirely  new  jurisdic- 
tion to  our  courts. 

^^Resolvedy  That  if  any  person  in  any  county  of  this  common- 
wealth, sliall  receive  or  have  any  chattels,  goods,  money,  valua- 
ble security,  or  other  property  whatsoever  which  shall  have 
been  stolen  or  otherwise  feloniously  taken  in  any  state  or  terri- 
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tofry  of  the  United  States  of  America,  such  peison  knowing  the 
said  property  to  have  been  stolen  or  otherwise  feloniously  taken, 
shall  be  guilty  of  a  misdemeanor,  and  may  be  dealt  with|  indict- 
ed, tried  and  punished  for  such  offence,  in  such  county  of  this 
commonwealth  where  he  shall  so  receive  or  have  the  said  pro- 
perty, in  the  same  manner  as  if  it  had  been  originally  stolen  in 
that  or  any  other  county  of  this  commonwealth/' 

The  act  of  6th  April,  1844  (p.  £74),  enacts  that  all  purchases 
of  lands,  tenements  and  hereditaments  within  this  common- 
wealth, not  exceeding  two  thousand  acres,  heretofore  made  by 
any  alien  or  aliens,  and  in  all  cases  where  such  alien  or  aliens 
shall  have  inherited  the  same  by  descent  or  otherwise,  the  title 
of  such  alien  or  aliens  is  thereby  confirmed;  and  it  shall  be  law- 
ful for  such  alien  or  aliens  to  hold  the  same  as  fully  and  to  all 
intents  and  purposes,  as  any  citizen  of  the  United  States  might 
or  could  do:  provided,  that  nothing  therein  contained  shall,  in 
any  wise,  affect  or  impair  the  vested  rights  of  any  individual  or 
individuals. 

The  2d* section  makes  valid  all  purchases  by  citizens  from 
aUens,  of  real  estate  within  the  commonwealth,  in  all  cases 
where  such  aliens  had  purchased  the  same. 

We  have  now  given  all  the  laws  of  a  general  character  to  be 
found  in  the  volume  before  us,  concerning  which  the  practitioner 
is  most  anxious.  There  are  one  or  two  other  statutes,  of  less 
extensive  operation,  of  which  nevertheless  it  is  proper  to  make 
mention,  such  for  instance  as  changes  in  the  judiciary  system, 
and  also  in  the  penal  jurisprudence  of  our  state,  limited  to  one  or 
two  counties  to  be  sure,  but  of  a  novel  and  interesting  character. 

Lancaster  county  is  re-annexed  to  the  Middle  district  of  the 
Supreme  court,  and  all  causes  and  proceedings  now  depending 
in  that  court  for  the  Eastern  district,  removed  from  the  county 
of  Lancaster,  are  to  be  deemed  as  depending  before  the  Supreme 
court  in  the  Middle  district.^ 

The  District  court  of  Allegheny  county  is  invested  with  "  all 
the  like  chancery  jurisdiction  and  powers  that  are  conferred 
upon  any  other  court  of  this  commonwealth,''  allowing  an  ap- 
peal to  the  Supreme  court  from  a  final  decree,  upon  the  same 
conditions  that  a  writ  of  error  is  allowed  in  other  cases.    And 
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power  is  also  given  to  the  same  court,  to  make  general  ndes 
and  orders,  to  the  same  extent  as  possessed  by  the  District  conit 
for  the  city  and  county  of  Philadelphia.^ 

The  counties  of  Schuylkill,  Carbon,  and  Monroe  are  formed 
into  a  separate  judicial  district,  to  be  called.the  Twenty-first  ju- 
dicial district.* 

In  all  cases  where  taxes  are  assessed  and  paid  on  dogs  in  the 
city  and  county  of  Philadelphia  and  county  of  Allegheny,  the 
dogs  so  taxed  are  to  be  considered  as  personal  property,  and  the 
owners  are  entitled  to  all  the  rights  and  privileges  in  relation  to 
the  same,  as  in  other  cases  of  personal  property.* 

The  volume  under  review  contains  three  hundred  and  seventy- 
seven  acts,  of  which  only  twenty-nine  are  of  general  concern; 
and  this  includes  as  well  those  which  affect  the  jurisprudence  of 
the  state,  as  those  enacted  for  necessary  state  purposes.  One 
hundred  and  sixteen  may  be  classed  under  acts-of  incorporation, 
for  they  either  create  corporations,  extend  or  modify  their 
charters. 

Having  thus  placed  before  our  readers,  the  selections  which 
we  deemed  most  desirable  in  a  legal  and  practical  point  of  view, 
we  will  now  notice  one  or  two  subjects  of  a  political  nature,  to 
be  found  in  the  same  volume.  The  first  is  the  laws  on  the  sub- 
ject of  taxation. 

Heretofore,  and  until  the  embarrassments  of  our  state  became 
so  great,  personal  property  was  almost  altogether  exempted  from 
tax,  and  nearly  the  whole  of  the  public  burden  was  put  upon 
real  estate.  Necessity  has  compelled  a  course  which  justice  and 
self-interest  should  have  induced  us  long  ago  to  follow.  Not  that 
a  personal  tax  should  be  lieavy  and  permanent  where  it  can  be 
avoided,  but  investments,  yielding  enormous  profits,  and  encou- 
raged by  the  liberal  co-operation  and  indirect  bounty  of  the 
legislature,  should  never  have  been  wholly  relieved  from  the 
common  duty  of  contributing  to  the  support  of  the  government 
We  allude  to  bank  capital,  stocks  and  public  loans.  But  inde- 
pendent of  these,  it  is  but  carrying  out  the  fundamental  princi- 
ples of  political  economy,  to  lay  a  tax  on  all  moneys  yielding 
a  high  rate  of  interest.    It  is  a  well  ascertained  fact,  and 

•  Aet  oraStii  April,  1844;  lUd.  536.        «  Act  of  lOth  April,  1844;  Ibid.  915. 
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if  it  were  not  proved  by  experience,  common  sense  could  easily 
arrive  at  the  conclusion  it  leads  to,  that  the  more  real  estate  is 
singled  out  as  the  source  of  the  public  revenue,  the  less  it  be- 
comes the  object  of  purchase  and  investment;  while,  as  a  conse- 
quence, personAl  securities  are  sought  after,  as  safe  retreats  from 
the  visitations  of  the  officers  of  the  commonwealth,  and  a  sure 
source  of  comparative  gains.  This  at  length  became  a  crying 
evil  in  this  state,  and  the  legislature  had  to  reach  it  speedily  and 
vigorously,  as  well  to  prevent  the  machinery  of  the  government 
from  actual  stoppage,  as  to  save  from  destruction  a  principle  of 
public  duty,  not  less  essential  to  the  common  welfare  than  neces- 
sary for  common  honesty,  so  that  now  personal  property  pays 
its  fair  proportion  of  the  state  tax. 

Omitting  the  more  common  subjects  of  tax,  we  will  briefly 
recite  from  the  d2d  section  of  the  act  of  29th  April,  1844^1  pro- 
viding for  the  payment  of  the  state  debt,  some  others  of  a  differ* 
ent  character.  Thus  all  mortgages,  money  owing  by  solvent 
debtors,  whether  by  promissory  note,  penal  or  single  bill,  bond 
or  judgment;  also  all  articles  of  agreement  and  accounts  bearing 
interest,  owned  or  possessed  by  any  person  or  persons  whatso- 
ever, except  notes  or  bills  for  work  and  labour  done,  and  bank 
notes;  also  all  shares  or  stock  in  any  banking  institution  or  com- 
pany now  or  hereafter  incorporated;  and  all  shares  of  stock  or 
weekly  deposit  in  any  unincorporated  saving  fund  institution; 
and  all  public  loans  or  stocks  whatsoever  except  those  owned 
by  this  commonwealth;  and  all  money  loaned  or  invested  on 
interest  in  any  other  state;  salaries  and  emoluments  of  office; 
all  offices  and  posts  of  profit,  professions,  trades,  and  occupations, 
except  the  occupation  of  farmers,  are  to  be  valued  and  assessed 
fmd  taxed  for  the  purposes  of  that  act,  and  for  all  state  and 
county  purposes  whatsoever. 

Money  loaned  or  invested  on  interest  in  any  other  state,  it 
will  be  noticed,  is  now  subject  to  taxation.  This  is  a  timely 
provision.  It  will  foil  the  subterfuge  so  extensively  practised 
of  late  years,  expressly  with  a  view  to  avoid  the  laws  on  the  sub- 
ject of  taxation.  Another  discreditable  resort  is,  what  is  begin- 
ning to  be  known  in  this  vidnity  as  absenteeism^  where  it  obtains 
most  among  a  certain  class  of  capitalists,  and  it  consists  in  le^ 
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moving  to  one  of  the  neighbouring  states.  New  Jersey  or  Dela* 
ware,  with  which  the  communication  is  cheap  and  easy,  and 
take  up  a  residence  there,  but  still  to  carry  on  business  here,  and 
enjoy  all  the  benefits  with  none  of  the  burdens  of  a  residence  in 
this  state.  The  laws  are  evaded  under  the  pretext,  that  without 
a  residence,  there  can  be  no  taxation  on  persons  and  per- 
sonal property,  and  at  present  it  is  believed  there  exist  no  means 
of  punishing  such  a  disgraceful  -dereliction  of  duty  and  patriot- 
ism. To  those  who  avail  themselves  of  such  miserable  expe- 
dients, a  large  amount  of  money  is  saved,  which  is  just  so  much 
taken  from  the  coflers  of  the  public  treasury.  We  are  aware 
that  there  are  difficulties  in  the  way  of  a  radical  cure  for  this 
grievance,  but  we  apprehend  they  are  not  insurmountable. 
There  has  as  yet  been  no  attempt  to  arrest  its  growth,  and 
this  absence  of  the  frown  of  authority,  and  the  somewhat  indif- 
ferent state  of  the  public  feeling,  has,  it  may  be,  lent  it  encou- 
ragement. We  hope  for  the  credit  of  the  state  and  the  honour 
of  our  city,  that  something  will  be  done,  if  possible,  to  bring 
back  all  those  who  have  betrayed  so  weak  an  attachment  to  the 
soil  of  our  state,  and  the  places  of  their  nativity. 

The  equalization  of  assessments  and  taxes  for  the  use  of  the 
state,  has  met  with  a  careful  and  just  consideration  in  the  late 
legislature,  and  measures  have  been  adopted,  which  will  ensure 
rehef  to  the  commonwealth,  and  at  the  same  time  afford  protec- 
tion to  citizens  in  all  parts  of  the  state,  against  mistakes,  igno- 
rance, or  partiality  on  the  part  of  assessors. 

The  president  and  associate  judges  of  the  court  of  common 
pleas  of  each  judicial  district,  are  to  appoint  one  person,  and  the 
persons  so  appointed  together  with  the  state  treasurer,  who  will 
act  as  their  president,  will  constitute  a  board  of  revenue  cojc- 
MissioNERs,  to  meet  at  Harrisburg  in  1845,  as  soon  as  the  assess- 
ments shall  have  been  made  in  the  several  counties,  on  a  day 
to  be  fixed  by  the  state  treasurer,  and  triennially  thereafter. 
The  commissioners  are  to  be  sworn  to  support  the  constitution 
of  this  commonwealth  and  act  with  fidelity  and  impartiality. 
It  is  made  the  duty  of  the  county  commissioners  of  the  several 
counties,  at  least  ten  days  before  the  meeting  of  the  Board,  to 
make  out  and  furnish  the  state  treasurer,  with  a  statement  under 
oath  of  the  return  made  by  the  assessors  of  the  value,  in  th^  ag- 
gregate^ of  all  the  property  liable  to  the  state  tax  in  their  res- 
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pectire  counties,  distinguifihing  real  from  personal  estate.  They 
are  also  to  furnish  answers  under  oath,  to  such  inquiries  as  may 
be  addressed  to  them;  and  it  is  made  a  misdemeanor  in  office 
for  any  of  them  to  neglect  or  refuse  to  comply  with  these  regu- 
lations of  the  act. 

The  Board  thus  organized,  will  proceed  to  ascertain  and  de- 
termine the  fair  and  just  value  of  the  property  in  the  city  of 
Philadelphia  and  the  several  counties,  made  taxable  by  law, 
adjusting  and  equalizing  the  same  as  &r  as  possible,  so  as  to 
make  all  taxes  bear  as  equally  as  practicable  upon  all  the  pro- 
perty in  the  state,  in  proportion  to  its  actual  value:  and  having 
determined  the  same,  they  will  make  a  record  of  the  valuation 
in  duplicate  and  file  one  copy,  duly  attested,  in  the  office  of  the 
state  treasurer,  and  another  in  the  office  of  the  auditor-general, 
V  to  remain  as  the  proper  valuation  of  the  property  embraced  in 
it,  until  the  next  meeting  of  the  Board.  This  being  done,  it  is 
the  duty  of  the  state  treasurer  to  transmit  to  the  conmiissioners 
of  each  county,  a  copy  of  the  valuation  of  the  property  therein, 
and  to  issue  his  precept  requiring  them  to  assess  and  collect  the 
state  tax  in  their  respective  counties,  on  the  amount  of  the 
valuation  so  transmitted.* 

The  details  and  minor  regulations  of  this  part  of  the  act  are 
omitted,  but  the  above  is  an  outline  of  its  material  parts.  Its 
design  is  a  good  one,  and  if  accomplished  it  will  not  only  benefit 
the  state  to  an  extent  that  will  be  surprising,  but  it  will  be  doing 
what  is  nothing  more  thao  an  act  of  justice  to  Philadelphia  and 
the  other  cities  of  the  state,  where  the  taxes  have  been  oppres- 
sively unequal,  when  the  assessed  value  of  the  property  com-  , 
prised  within  their  limits,  is  compared  with  the  assessed  value 
of  land  in  the  country.  Farms  that  could  not  be  purchased  for 
ninety  or  a  hundred  dollars  an  acre,  are  commonly  assessed  at 
.  twenty-five  and  thirty  dollars,  while  real  estate  in  Philadelphia 
has  not  only  been  assessed  at  its  full  value  on  the  most  liberal 
view  that  could  be  taken  of  it,  but  often  iar  above  it,  as  the  fre- 
quent and  successful  appeals  sufficiently  attest.  It  has  l^een  £ls- 
certained  that  the  taxes  levied  in  the  city  of  Philadelphia,  are 
equal  to  one-eighth  or  one-seventh  of  the  annual  rental,  which, 
it  is  supposed,  exceeds  the  rate  of  every  other  city  in  the  Union. 

>  Act  of  S9th  April,  1S44;  Pmmphtet  Laws,  p^  48S. 
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The  act  to  which  ve  have  referred^  will  go  fiur  to  li^itea  thai 
unqaestioned  hardship. 

The  J(»imal  of  the  last  session  of  the  legislature  preae&to 
many  topics  of  great  interest  to  the  profession;  and  while  in 
some  respects  an  examination  of  it  will  afford  gratificattion,  it 
cannot  but  give  rise  to  regrets  that  so  many  good  and  necessary 
measures  should  have  been  passed  over  so  indifferently,  or  de- 
feated when  called  up  for  adoption. 

We  had  intended  to  say  something  in  reference  to  the  legisla- 
tion on  the  subject  of  banking,  but  as  we  have  already  gone 
beyond  our  assigned  limits,  we  are  required  to  bring  this  article 
to  a  close. 


\ 


IN  THE  DISTRICT  COURT  CITY  AND  COUNTY  OF 
PHILADELPHIA. 

[June  29, 1844 
WEXNER  V.  VARNUM  ET  AX*. 
1.  The  rights  of  an  assignee  onder  a  Tolantary  assigniiient  made  pretioiiB  to  Fsb* 

ruary  1st,  1843,  are  not  affected  by  the  5id  proviso  of  the  9d  section  of  the  buk* 

nipt  law  of  1841. 
3,  An  assignment  made  before  February  1st,  184&,  though  oontaining  preferences 

within  the  meaning  of  that  proviso,  is  not  void  as  against  a  trustee  of  the 

assignor  under  the  insolvent  law. 
3.  A  stipulation  in  a  voluntary  assignment,  that  no  creditor  who  diaU  not  nga  %. 

release  to  the  assignor  shall  receive  any  benefit  firom  the  assignment,  does  not 

constitute  a  preference  under  said  proviso. 

This  case  came  before  the  court  upon  a  rule  for  a  new  trial 
The  facts  were  briefly  these : 

The  plaintiff  was  the  trustee  under  the  insolvent  law  of  Penn- 
sylvania of  one  Charles  Elliott,  who  had  been  discharged  as  an 
insolvent  February  4th,  1842.  The  defendants  were  the  as- 
signees of  said  Charles  Elliott,  who  had  by  a  voluntary  assign- 
ment dated  September  27th,  1841,  assigned  all  his  effects  to  the 
defendants,  ^*  for  the  benefit  of  all  his  creditors,  without  any 
preference  or  priority  of  one  creditor  over  another.  Provided 
always,  that  no  creditor  of  the  said  Charles  Elliott  shall  receive 
any  benefit  or  advantage  under  this  assignment,  who  shall  not 
on  or  before  the  -2  5th  day  of  October  next,  at  12  A.  M.,  exeente 
and  deliver  to  said  C.  E.  a  full  and  sufficient  release  of  his,  her^ 
or  their  respective  claims  and  demands.^' 
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The  defendants  by  virtue  of  and  in  pursuance  of  said  assign- 
menc,  had  disposed  of  the  efiects  and  estate  of  the  assignor,  and 
had  realized  about  016,000,  when  this  action  was  brought  by 
the  plaintiff,  whose  appointment  was  dated  July  15;  1842,  to 
recover  from  the  assignees  the  amount  thus  real^d;  the  plain- 
tiff alleging  that  the  voluntary  assignment  being  void  under  the 
2d  proviso  of  the  2d  section  of  the  bankrupt  law,  vested  no  title 
in  the  defendants. 

On  the  trial,  his  honour  judge  Stroud  had  charged  the  jury 
that  the  assignment  was  not  void  under  the  bankrupt  law, 
which  was  made  the  subject  of  exceptions. 

J.  R.  Tyson  and  P.  Pemberion  Morris  for  the  rule. 

Bandall  and  Meredith  contra. 

Judge  Stroud.  It  is  argued  on  the  part  of  the  plaintiff,  that 
the  proviso  in  the  assignment  stipulating  for  a  release,  constitutes 
a  preference  within  the  meaning  of  the  2d  proviso  of  the  2d 
section  of  the  bankrupt  law  of  August  18, 1841,  by  which  pre- 
ference the  assignment  is  rendered  void,  in  support  of  which 
opinion  Aspinwall's  case,  3  Penn.  Law  Jour.,  has  been  cited. 

But  it  appears  to  me,  from  an  attentive  consideration  of  the 
2d  section  of  the  bankrupt  law,  that  this  stipulation  does  not 
constitute  such  a  preference  as  would  render  the  assignment 
void  even  against  an  assignee  in  bankruptcy.  The  section 
contemplates  a  special  preference  of  a  particular  <<t;reditor,  en- 
dprser,  surety,  or  other  person,"  and  surely  a  stipulation  under 
which  every  creditor  by  signing  the  release  may  equally  parti- 
cipate in  the  benefits  of  the  assignment,  cannot  be  construed 
into  a  preference  of  any  ^creditor''  &c.,  in  contemplation  of 
bankruptcy.  This  was  the  opinion  of  Mr.  justice  Yeates  in 
Lippincott  v.  Barker,  2  Binney  186. 

Bat  there  is  another  ground,  and  one  upon  which  the  court 
are  unanimous  in  the  opinion  that  this  action  cannot  be  sus- 
tained, and  that  is,  that  this  assignment  is  not  aAcsted  by 
the  hankrupt  law  of  1841.  By  the  17th  section  of  that  law,  its 
provisions  were  to  take  effect  on  the  let  day  of  February,  A.  D. 
1842,  and  for  the  purposes  of  this  suit  the  act  was  not  in  opera- 
tion until  that  time.  The  assignment  m  question  is  dated  Sep- 
tember 27tb,  1841.  The  rights  of  the  parties  in  this  action  are 
to  be  decided  by  the  laws  of  this  state  in  force  at  the  time  of  the 
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transaction  under  which  the  assignment,  even  though  contain- 
ing preferences,  would  unquestionably  be  valid.  Although  con-* 
gress,  in  passing  a  bankrupt  law,  may  in  respect  to  applicants 
for  the  benefits  of  its  provisions  give  it  a  retroactive  effect;  until 
the  act  is  in  force  it  cannot  affect  the  vested  rights  of  citizens 
under  the  laws  of  the  state  by  any  such  retroactive  provision. 
Pettit  President,  and  Jones  J.  were  of  opinion  that  there 
was  a  preference  in  the  assignment  under  the  proviso,  but  con- 
curring on  the  second  ground.  The  rule  for  a  new  trial  toas 
discharged. 


IN  THE  COURT  OF  QUARTER  SESSIONS  FOR  THE 
CITY  AND  COUNTY  OF  PHILADELPHIA. 

[Joly  6,  1844. 
COMMONWEALTH  EX  REL.  JACK  V.  CRANS. 

1.  A  grrand  jury  are  officers  of  the  court  and  under  its  direction. 

2.  The  court  alone  has  authority  to  instruct  a  grand  jury,  and  it  is  both  a  erimi- 
nal  misdemeanor  and  a  high  contempt  in  an  individual,  to  communicate  with 
that  body  in  reference  to  any  matter  which  either  is  or  may  come  before  them. 

S.  On  the  hearing  of  a  habeas  corpus,  the  court  is  not  confined  to  the  sufficiency 
of  the  cause  of  detainer,  as  set  forth  in  the  commitment,  but  may  look  into  ail 
the  facts  adduced  by  the  commonwealth  in  support  of  such  commitment. 

Parsons  J.  : 

This,  defendant  was  ordered  to  enter  into  a  recognizance  for 
his  appearance  during  the  May  term  of  the  court,  for  a  mis* 
demeanor  in  making  a  written  communication  to  the  grand  jury 
while  in  session;  thereby  attempting  to  influence  their  action  on 
subjects  within  the  jurisdiction  of  the  court,  and  for  the  con* 
sideration  of  that  body.  His  bail  surrendered  him  to  the  custody 
of  the  sheriff,  and  he  sued  out  a  writ  of  habeas  corpus,  returnable 
before  his  honor  judge  Sergeant,  who  decided  that  he  had  no 
jurisdiction  in  the  matter,  therefore  he  ordered  the  proceedings 
on  that  writ  certified  to  this  court.^ 

In  ordinary  cases,  we  should  decline  a  hearing  on  the  merits; 
the  binding  over  having  been  determined  in  open  court,  we 
would  leave  the  party  to  take  his  trial  before  a  jury,  whose 
province  it  is  to  decide  the  facts  of  every  cause.    But  the  coon- 

>  See  aiitt,  p.  875. 
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sel  for  the  defendant  were  extremely  desirous  to  be  heard  upon 
the  merits^  and  intimated  that  the  judge  who  ordered  the  binding 
over,  amid  the  great  press  of  business  usually  arising  during 
the  term,  had  not  fully  considered  the  case.  I  was  desirous 
that  there  should  be  a  hearing  before  a  majority  of  the  judges 
that  compose  the  court;  iirst,  because  I  wished  carefully  to 
review  the  opinion  formed  when  the  order  was  made;  and 
secondly,  if  my  brethren  diflfered  with  me,  I  should  certainly^ 
doubt  the  correctness  of  the  views  expressed  at  that  time,  and 
should  be  inclined  to  yield  my  own  opinion  to  their  better 
judgment. 

The  questions  raised  on  the  argument  have  been  examined 
with  great  care  and  attention,  purely  with  a  desire  to  determine 
the  law  correctly  in  this,  as  in  all  other  cases,  and  never  to  sub- 
ject one  to  the  inconvenience  of  a  trial,  unless  the  law,  applicable 
to  the  facts,  requires  it;  nor  suffer  any  one  to  escape  from  a 
judicial  investigation,  when  there  is  strong  probable  ground  to 
believe  the  law  has  been  violated. 

To  elucidate  the  reasons  on  which  the  opinion  of  the  court  is 
based,  it  becomes  necessary  to  take  a  brief  view  of  the  facts 
which  were  alluded  to,  and  to  some  extent  commented  upon,  by 
the  counsel,  in  argument,  as  facts,  which  the  court  would  notice 
judicially,  although  not  directly  proved,  upon  the  principle  that 
judges  will  always  recognise  matters  which  relate  to  the  history 
of  the  country — ^things  that  transpire  in  the  affairs  of  life,  at 
certain  periods,  such  as  the  time  when  all  the  banks  suspended 
specie  payments  of  their  notes — ^the  period  of  the  last  war,  &c. 
So  judges  of  a  criminal  court  may,  ex  officio,  notice  remarkable 
events  which  happen  in  the  county  where  they  are  required  to 
administer  that  branch  of  the  law — ^particularly  when  these  are 
of  that  magnitude  which  shakes  civilized  society  to  its  very  cen- 
tre, and  for  a  time  puts  in  requisition  all  the  effective  force 
necessary  to  sustain  the  rights  of  the  community  that  wishes  to 
be  controlled  by  law. 

It  appears  from  a  faithful  outline  of  these  events,  that,  on  the 
6th  of  May,  a  public  meeting  was  convened  in  the  district  of 
Kensington,  by  a  collection  of  men,  styled  the  <<  Native  American 
party."  The  object  of  their  assemblage  is  not  a  matter  of  much 
moment,  for,  so  far  as  we  know,  it  was  legal  and  peaceable,  and 
no  one  can  doubt  their  right  thus  to  assemble^  for  the  purpose 
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of  quietly  discussing  subjects  they  deemed  of  impoitanoe  to 
themselves  or  their  fellow  citizens.  When  they  were  there 
flussembled,  a  disturbance  arose,  not  it  would  seem  among  them- 
selves, but  they  were  assailed  by  others,  opposed  to  the  object 
of  their  meeting,  and  violence  of  a  most  flagrant  character  ensued. 
Fire-arms  were  used,  and  son\e  men  were  shot  dead  on  Jthe  spot, 
others  severely  wounded-^-^hose  who  composed  the  meeting 
routed,  and  by  violence  driven  from  the  ground.  Until  about 
10  o'clock  of  the  next  day,  quiet  seemed  restored,  when  a  por- 
tion of  the  defeated  party  again  assembled,  and  with  a  flag 
flying,  marched  through  the  district  where  the  disturbances  of 
the  previous  day  had  arisen,  and  into  the  centre  of  the  city. 

In  the  afternoon  of  that  day,  a  large  assemblage  of  that  party 
convened  in  Independence  Square,  while  the  court  was  in  ses- 
sion, and,  by  their  tumultuous  shouting,  disturbed,  to  a  great 
degree,  the  transaction  of  our  business,  and  for  a  while  made  It 
difficult  to  proceed  in  the  trial  of  causes. 

It  is  said  by  a  chronicler  of  the  events — ^'A  meeting  was 
organized,  and  the  crowd  was  addressed  by  Mr.  C.  J.  Jack. 
From  thence  they  proceeded  to  Kensington,  marched  to  Second 
and  Master  streets,  thence  to  ^^ashington  street  market,  where 
the  fight  had  occurred  on  Monday.  Here  they  again  organized 
a  meeting,  and  Mr.  J^ck  mounted  the  stage  to  address  them.'' 

It  is  said  this  assemblage  was  immediately  assailed  by  the 
Irish,  the  party  who  had  caused  the  meeting  on  the  day  previous 
'  to  disperse.  Fire-arms  were  again  used,  and  the  ^Natives" 
were  driven  from  the  ground,  one  man  killed.  But  they  shortly 
^  rallied,  and  with  about  sixty  armed  men,  again  repaired  to  the 

scene  of  action,  when  a  bloody  and  deadly  battle  ensued — Clum- 
bers were  killed  and  maimed.  The  Irish  loading  and  firing 
from  their  houses,  or  cQpcealed  behind  fences,  and  ,the  ^  Natives" 
from  the  street.  By  about  half-past  7  o'clock,  six  or  eight 
buildings  were  in  flames,  and  by  9  o'clock  the  market  house 
and  a  row  of  brick  and  frame  buildings  were  on  fire,  and  the 
peaceful  inhabitants  of  those  dwellings  were  fleeing  for  succour 
and  safety  to  their  lives. 

The  military,  on  the  requisition  of  the  sheriff,  appeared  upon 
the  groimd  by  8  o'clock.  It  is  said  from  twenty  to  thirty  houses 
Drere  that  night  destroyed  by  the  fire. 

On  the  morning  of  Wednesday,  by  8  o'clock^  the  <<Native 
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Americans''  hoisted  their  flag,  formed  into  bodies,  went  through 
the  lanes  and  alleys  where  the  frightful  scenes  of  the  previous 
day  had  been  enacted — ^the  mob  continued  to  increase — ^by  the 
middle  of  the  day  dwelling  houses  were  set  on  Are — the  Irish 
driven  from  their  homes — ^military  forces  were  on  the  groutid, 
but  do  not  repel  the  violence  of  a  lawless  band,  and  at  half-past 
2  o'clock  of  that  day*St.  Michael's  church,  with  its  towering 
spire,  is  wrapped  in  flames  and  soon  is  laid  in  ashes.  An  armed 
band  of  military  men  are  drawn  up  in  martial  array  before  the 
church,  but  cannot  arrest  the  power  of  the  mob. 

The  house  of  the  priest  is  entered,  his  valuable  library  thrown 
from  the  windows,  sacred  relics  are  tossed -through  the  air  by 
the  infuriated  mob — ^in  a  few  moments  the  dwelling  of  this  pro- 
fessed minister  of  righteousness  is  on  fire,  and  that  with  the 
dwellings  of  others  adjacent  is  consumed — stores  and  other 
dwellings  occupied  by  catholics  share  the  fate  of  the  church. 
Early  in  the  evening  of  that  day,  St.  Augustine's,  one  of  the 
oldest  catholic  worshiping  places  in  the  city,  is  threatened 
with  an  attack. 

The  mayor  of  the  ci^y  issues  his  proclamation,  in  which  he 
states,  <Hhat  there  is  reason  to  believe  that  the  spirit  of  disokber 
raging  in  the  county  is  about  to  Extend  itself  to  the  city."  He 
calls  upon  all  good  citizens  who  are  desirous  to  preserve  the 
public  peace  to  patrol  the  streets,  to  resist  all  invasions  of 
property,  and  every  attempt  to  disturb  the  public  tranquillity. 
Military  forces  are  assembled  in  the  city.  At  8  o'clock,  mayor 
Scott,  with  his  police  force,  are  in  front  of  the  church.  The 
excited  mob  demand  from  him  the  keys  of  the  building,  which 
he  refuses  to  surrender.  The  police  are  beaten  ofi*  the  ground, 
and  before  10  o'clock  the  whole  city  is  lighted  by  the  lurid 
flames  of  this  ancient  and  costly  edifice.  Its  lofty  dome  is  seen 
to  totter  and  fall  amidst  the  devouring  element  The  entire 
building  with  its  contents  is  made  but  a  darkened  heap  of  ruins, 
by  the  destructive  hand  of  a  bitbhless  mob — ^buildings  adjacent 
share  the  same  fate — other  churches  are  threatened,  but  are 
saved  from  destruction  by  miUtary  force. 

On  the  morning  of  the  9th  of  May,  the  sherifi'  issues  his  pro- 
clamation, calling  upon  the  magistracy  of  the  city  and  county 
to  convene  the  citizens  of  their  respective  wards.  The  mayor 
calls  a  town  meeting.     Our  citizens  respond  to  the  call,  and 
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eonyene  in  Independence  Square,  among  which  are  gentlemte 
of  the  highest  respectability  in  Philadelphia,  when  resolutions 
of  the  most  determined  and  effective  character  are  adopted,  one 
of  which  is  in  the  following  words ; — ^<^  Resolved,  that  the  citizens 
be  exhorted  to  abstain  from  assembling  at  or  near  the  places  of 
disorder  and  excitement,  except  under  the  direction  of  the  proper 
authorities/^  Others  were  passed,  caliingnipon  citizens  to  assem« 
ble  in  their  respective  wards,  and  organize  themselves  for  the 
protection  of  the  public  peace — to  support  the  constituted  autho* 
rities  in  their  efforts  to  preserve  order. 

Early  on  that  day,  the  grand  jury  appeared  in  court  and  made 
a  presentment,  in  which  they  mention  the  destruction  of  a  great 
amount  of  private  property,  the  burning  of  the  churches,  and  in 
that  paper  use  this  emphatic  language,  addressed  to  the  court — 
<<The  grand  jury  would  earnestly  call  to  the  attention  of  the 
court,  the  propriety  of  arousing  the  citizens  generally,  to  a  sense 
of  the  necessity  of  their  rallying  to  the  support  of  the  authorities, 
in  restoring  order  and  maintaining  the  supremacy  of  the  law.'' 
This  body  express  a  willingness  to  unite  in  efforts  the  inost 
desirable  for  restoring  order  and  peace,  and  conclude  by  saying 
— ^'^The  grand  jury  present,  that  to  their  knowledge^  lives  have 
been  lost  in  the  riots  to  whl^h  their  presentment  refers,  and 
making  all  allowances  for  acts  committed  under  the  phrensy  of 
excitement,  they  consider  sufficient  time  has  elapsed  for  the 
abatement  of  such  feelings,  and  that  there  are  no  excuses  for 
the  destruction  of  buildings  erected  for  the  worship  of  God." 

The  court  informed  the  jury  that  shortly  they  would  give 
them  instruction  on  these  subjects.  About  three  o'clock  of  that 
day  the  governor  arrived  in  town.  Before  his  arrival,  orders 
had  been  issued  by  major  general  Patterson  for  calling  into 
actual  service  the  luilitary  force  of  his  division.  A  proclamation 
^lad  been  issued  by  the  sheriff  of  the  county,  forbidding  persons 
to  appear  in  the  streets  occupied  by  the  civil  or  military  autho* 
rities.  -An  opinion  had  been  given  by  the  same  officer  of  the 
state,  as  to  the  authority  which  would  be  exercised  by  the 
sheriff,  and  the  military  forces  called  out  as  a  posse  comitatus 
by  his  order.  The  same  day  the  governor,  as  commander-iur 
chief,  issues  his  orders,  in  which  he  calls  upon  all  citizens  to 
co-operate  with  the  sheriff  and  magistrates  in  the  preservation 
of  the  public  peace^  and  for  the  dispersion  of  riotous  assemblies. 
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He  orders  general  Patteraoii  to  call  into  immediate  senrioe  all 
the  volunteer  companies  in  the  first  division,  and  so  to  distribute 
them  as  in  the  most  effectual  manner  to  suppress  all  riotcus 
itssembliesy  to  disperse  them,  and  to  arrest  persons  engaged  in 
the  same.  He  further  orders  that  general  Patterson,  vrhen 
called  upon  by  the  sheriff  of  the  county,  ^shall  adopt  the  neces* 
sary  precautionary  measures  to  maintain  the  public  peace  and 
safety  of  unoffending  individuals.^'  He  approves  of  the  pre* 
vions  orders  of  the  sheriff  and  general  Patterson,  and  adopts  the 
opinion  of  the  atlomey-general,  given  at  the  request  of  the  sheriff 
and  mayor,  as  the  law  of  the  state.  Volunteer  con^uinies  were 
ordered  from  neighbouring  counties,  to  assemble  here,  by  the 
oommander-in-chie£ 

General  Patterson  being  thus  invested  with  oomihand,  by  the 
first  officer  in  the  state,  duly  issued  his  orders,  and  all  good 
citizens  united  in  endeavouring  to  sustain  him  in  his  efforts  to 
restore  peace  to  this  disordered  and  disturbed  community.  In 
effect,  the  city  and  county  were  under  martial  law  for  some 
days.  On  the  11th  of  May,  general  Patterson  published  the 
following  order — <<The  major  general  desires  that  until  tibe 
present  excitement  shall  have  passed  away,  no  cdunty,  town, 
district,  or  ward  meetings  be  heijl — and  he  calls  on  all  well  dis- 
posed persons  to  aid  him  in  enforcing  his  views  on  this  point  /j 
If,  after  this  notice,  any  attempt  is  made  to  hold  tumultuous  and  i  >'  / 
excited  meetings,  or  gather  large  and  riotous  assemblies,  he  will 
clear  and  occupy  by  an  adequate  force  any  street  or  place  where  ^  .  j 
such  meeting  is  held.  Annexed  to  this  order  will  be  found  the 
authority  under  which  the  major  general  acts.'*  To  this  order  >^ 
is  annexed  a  proclamation  issued  by  the  high  sheriff  of  the 
county,  on  the  9th  of  May,  which  had  been  approved  and 
endorsed  by  the  governor,  in  his  orders  of  the  same  date.  In 
this  proclamation  the  sheriff  forbids  all  persons  from  appearing 
in  the  streets  occupied  by  the  civil  or  military  authorities,  and 
the  militia  officers  by  this  paper  were  authorized  to  declare  what 
streets  are  thus  occupied,  and  to  employ  such  force  qf  arms  as 
should  be  necessary  to  compel  obedience.                ^ 

On  the  14th  day  of  May,  Charies  J.  Jack,  the  pre^nt  defend- 
ant, addressed  a  letter  to  the  grand  jury,  in  which  he  refers  to 
the  order  above  quoted,  which  had  been  issued  by  general 
Pattersmi,  and  says  it  <<  is  calculated  to  lead  to  bkxidy  and  uncon* 
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stitutional  measures.'^  He  says,  ^\t  is  regarded  as  an  attempt 
to  put  down  the  Native  American  association  by  military  foioe; 
that  it  is  arbitrary  and  illegal  and  unconstitutioaai,  aad  will  be 
resisted  to  the  utmost  by  him.'' 

On  the  15th  of  May,  the  court  gave  a  special  charge  to  the 
grand  jury  in  relation  to  the  riots,  the  powers  and  duties  of 
public  officers,  and  the  force  which  might  be  used  for  their  sup- 
pression, and  their  authority  to  disperse  mobs  and  riotous 
assemblies.  In  a  few  hours  after  these  instructions  to  that 
body,  they  appeared  in  court,  presented  the  letter  they  had 
received  firom  Mr.  Jack,  and  called  the  attention  of  the  court  to 
it  Wishing  to  deal  in  kindness  with  the  defendant  after  this 
presentment,  I  sent  an  officer  to  request  his  appearance  in  court, 
without  submitting  him  to  the  mortification  of  a  formal  arrest 
When  he  appeared,  he  was  asked  if  he  was  the  author  of  the 
communication  they  presented,  when  he  replied  that  he  was, 
and  stood  ready  to  answer  for  its  consequences.  After  explain* 
ing  to  him  the  offences  which  we  thought  he  had  committed  by 
this  act,  he  was  ordered  to  give  bail  to  appear  and  answer  the 
charge. 

When  general  Patterson  says,  if  there  is  "an  attempt  to  hold 
tumultuous  and  excited  meetings,  or  gather  large  and  riotous 
assemblies,"  they  would  be  dispersed,  was  there  anything  m, 
these  remarks  which  was  arbitrary,  illegal,  or  unconstitutional? 
Was  the  enforcement  of  such  an  order  calculated  to  lead  to 
bloody  and  unconstitutional  measures,  as  stated  by  the  defendant 
in  his  letter,  unless  men  were  disposed  to  disregard  the  law,  and 
resist  public  officers  as  they  had  heretofore  done?  Was  it  right 
for  any  person,  when  individual  and  public  property  and  human 
life  were  at  the  mercy  of  a  mob,  at  this  feverish  and  excited 
time,  to  attempt  to  paralyze  the  arm  of  the  civil  power,  raised 
for  the  protection  of  the  innocent  and  unoffending?  For  it  must 
be  borne  in  mind,  that  the  officer  who  issued  the  order  which 
the  defendant  wishes  the  grand  jury  to  resist  by  legal  authority, 
claimed  to  act  only  under  the  command  of  the  sheriff.  Shall  it 
be  said  that  the  sheriff  of  the  county  must  be  held  responsible 
for  injuries  done  to  private  property  by  a  mob,  and  he  not  be 
permitted  to  have  the  posse  under  his  command  to  disperse 
riotous  and  tumultuous  assemblies,  when  they  convene  to  organ- 
ize for  riotous  acts,  without  its  being  made  upon  a  formal  com* 
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jigant  to  a  grand  jmfy  that  the  act  is  bloody  and  unconstitational? 
And  snch  is  the  doctrine  promulgated  in  the  defendant's  letter. 
Woald  any  one  who  desired  to  have  peace  and  good  order 
testored  to  a  disturbed  and  disordered  cotnrnnnity,  have  sent 
such  a  comnnmication  to  any  assembly  of  individuals  for  the 
avowed  purpose  of  thwarting  the  action  of  the  highest  minis- 
terial officer  in  the  county  through  his  deputy,  in  his  efforts  to 
suppress  violence  and  mobs?  Unless  an  individual  wished  to 
see  those  splendid  monuments  of  art  which  adorn  our  city  laid 
in  ashes,  the  blood  of  slaughtered  citizens  running  down  our 
streets  like  water,  and  the  magnificent  specimens  of  architectural 
taste  which  have  long  been  the  pride  and  beauty  of  Philadelphia^ 
buried  in  waste  of  ruins,  like  those  found  in  countries,  where 
once  stood  cities,  which  claimed  to  be  under  a  republican  form 
43f  government,  and  are  now  presented  as  witnesses  of  its  ineffi- 
ciency, would  he  endeavour  to  restrain  a  legal  exercise  of  civil 
authority  by  Uiose  whose  doty  it  is  to  enforce  the  law,  and  save 
tte  city  from  being  pillaged  by  a  mob?  It  would  seem  to  me 
there  can  be  but  one  response  to  these  inquiries. 

If  then,  one  has  done  these  acts,  nay,  goue  further,  and 
attempted  to  influence  the  officers  of  a  judicial  tribunal,  and 
invoked  their  aid,  to  enable  him  and  those  whom  he  claims  to 
represent,  in  an  effort  to  prevent  officers  of  the  la  w  firom  faithfully  j 

performing  their  duty,  is  he  responsible  to  the  criminal  laws  ci  'I 

die  country?  It  must  undoubtedly  strike  the  unlettered  and 
unread  in  legal  science  surprisingly  strange,  that  such  aggressions  / 

apon  the  rights  of  society  can  exist  and  there  be  no  redress;  that 
the  common  law  which  has  for  its  boast  the  wisdom  of  ages, 
and  is  constantly  adapting  its  extended  principles  to  the  neoe»- 
sities  of  society,  has  not  made  any  provision  for  the  responsibility 
of  persons  who  may  thus  offend  against  the  peace  and  good 
ord^  of  the  community  in  which  we  live.  If,  however,  such 
are  the  rules  of  action,  this  defendant  must  be  discha^ed. 

But  in  my  opinion  such  is  not  the  law;  there  is  ample  redress 
for  the  public  against  those  who  thus  do  violmice  to  public  order, 
and  attempt  to  destroy  the  tranquillity  of  society. 

In  the  decision  of  this  question,  we  are  incidentally  called 
upon  tQ  define,  in  some  measure,  the  powers  and  duties  of  a 
grand  jury.  This  body  of  men  are  officers  of  the  court;  convened 
in  obedience  to  a  summons  issuing  from  the  tribunal  which 
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requires  their  services  in  deciding  facts  as  they  shall  apply  them 
to  rules  of  law,  determined  by  the  court  To  communicate 
facts  to  the  court,  of  which  they  are  personally  cognizant,  relative 
to  any  violation  of  law>  for  which  the  judges  have  the  power  of 
inflicting  punishment,  and  tc>  perform  such  duties  as  are  defined 
by  legislative  enactment,  concerning  the  general  or  particular 
interests  of  the  country.  This  is  a  brief  summary  of  their 
authority  and  power,  which  will  be  more  fully  illustrated  by 
authority  and  some  remarks. 

After  a  grand  jury  have  been  sworn,  Blackstone  says,  "they 
are  previously  instructed  in  the  articles  of  inquiry  by  a  charge 
from  the  judge  who  presides  upon  the  bench."  4  Black.  Com. 
305.  If  they  are  to  be  instructed  previous  to  their  retiring  by 
the  judge  who  presides,  it  necessarily  follows,  they  are  not  to 
be  instructed  after  they  retire  to  their  rooms  by  any  one  else. 
Individuals  have  no  more  right  to  appear  before  them  to  discuss 
matters,  or  send  tl;iem  letters  relative  to  subjects  which  are  before 
them,  or  which  may  come  before  them,  than  they  would  have 
to  communicate  with  a  petit  jury  after  a  charge  had  been  de- 
livered from  the  bench,  in  relation  to  a  case  which  had  just 
been  tried. 

They  are  not  a  tribunal  in  the  first  instance,  before  which 
accusations  can  be  originated  on  the  complaint  of  parties  ag- 
grieved. They  have  none  of  the  powers,  without  which  such 
a  tribunal  could  not  efiectually  or  usefully  act.  They  have  no 
authority  to  issue  a  warrant  of  arrest  to  secure  the  appearance 
of  one  to  answer  when  accused.  No  authority  to  take  recog- 
nizance from  him  when  his  o£fence  is  bailable; — ^no  power  to 
commit,  where  he  is  unable  or  unwilling  to  give  bail,  or  when 
the  crime  is  not  bailable.  They  have  no  power  to  compel  the 
appearance  of  a  witness — ^none  to  attach  him  for  contempt  should 
he  refuse  to  testify,  and  even  on  bills  pending  before  ihem  it 
became  necessary  to  pass  a  special  law  to  authorize  them  to 
swear  witnesses  endorsed  on  the  bills.  A  body  possessing  few 
or  none  of  the  essential  requisites  of  an  examining  tribunal,  is 
manifestly  an  improper  one  to  originate  proceedings  on  the 
complaint  of  third  persons  intruding  themselves  and  their  griev- 
ances before  them.  When  they  present  from  their  own  know- 
ledge a  public  evil  requiring  a  remedy,  to  the  court,  it  is  the 
latter  that  puts  the  requisite  machinery  into  motion  for  effective 
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iction.  The  court  causes  the  accused  to  be  arrested,  the  pre* 
sentment  under  the  oath  of  the  jury  being  regarded  as  equivalent 
to  the  oath  required  by  law  before  any  process  to  arrest  au 
offender  can  lawfully  issue.  The  court  summons  and  swears 
the  witnesses,  and  compels  them  to  testify ; — ^the  court  recognises 
or  commits  the  accused; — ^in  short,  all  the  stringent  action,  with* 
out  which  criminal  procedure  would  be  rather  the  subject  of 
ridicule  than  reverence,  comes  from  the  action  of  the  court,  of 
•nd  from  which  the  grand  jury  is  an  emanation.  Nor  is  autho- 
rity wanting  to  sustain  these  positions. 

Mr.  Chitty,  in  bis  treatise  on  criminal  law,  says — ^  After  the 
grand  jury  are  sworn,  the  presiding  judge  of  the  sessions  usually 
delivers  his  charge  to  them  relative  to  the  bills  about  to  be  sub- 
mitted to  their  consideration,  the  state  of  the  country,  and  the 
duties  he  has  to  fultil. 

<<In  the  performance  of  this  duty,  the  judicious  magistrate 
will  take  care  not  only  that  his  remarks  are  in  general  suited  to 
the  offices  which  a  grand  jury  have  to  discharge,  but  have  a 
plain  reference  to  local  objects,  events,  discussions,  and  concerns, 
as  far  as  they  properly  fall  within  the  limits  of  his  jurisdiction, 
and  seem  entitled  to  his  notice.  He  will  strive  to  allay  animo- 
sities, to  destroy  the  spirit  of  party,  to  discountenance  every 
receptacle  of  idleness  and  vice,  as  well  as  every  vestige  of  populsur 
barbarity  and  grossness.  When  the  charge  is  conduded,  the 
recognizances  to  prosecute  and  give  evidence  are  called,  so  that 
bills  may  be  drawn  and  preferred,  which,  being  ready,  the  ^ 

parties  bound  to  give  evidence  upon  them  are  sworn,  and  sent 
to  the  grand  jury  to  give  their  evidence  to  them  in  a  room  to 
which  they  have  retired;  although  it  is  said  that  if  the  matter 
be  mighty  or  difficult,  or  it  appear  that  the  prosecution  is  too 
indulgently  or  too  vindictively  conducted,  the  evidence  may  be 
heard  in  courts  so  that  the  jury  may  be  the  better  assisted  in 
4he performance  of  their  duty?^  1  Chitty  C.  L.  %S%\  3  Harg, 
St.  Tr.  417;  2  Hale  159,  160;  2  Haw.  P.  C.  145. 

The  same  writer  further  remarks,  (and  in  this  he  is  supported 
by  Hale,  Hawkins  and  Blackstone):  <<The  grand  jury,  in 
general,  has  evidence  only  in  support  of  the  charge,  and  not  in 
exculpation  of  the  defendant,  and  it  has  been  said  they  ought 
aever  to  hear  any  other  than  that  which  is  produced  for  the 
crown.''    (In  this  state  by  the  commonwealth.)    ^The  true 
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intention  aeems  to  be,  iSodX  prima  facie  the  gimd  jorf  have  no 
concern  with  any  testimony  but  that  which  is  regulariy  offend 
to  them  with  the  bill  of  indictment,  on  the  back  of  which  the 
names  of  the  witnesses  are  inserted;  their  duty  being  merely  te 
inquire  whether  there  be  sufficient  ground  for  putting  the  accoaed 
party  on  his  trial,  before  another  jury  of  a  dMeieiit  deaniptionu 
But  if  they  are  unable  to  satisfy  themselves  of  the  truth  suffi- 
ciently to  warrant  their  determination,  they  may  properly  aeek 
other  information  relative  to  mere  fiu^ts,  bui  further  than  Hue 
they  cannot  proceedJ^ 

It  was  decided  by  the  United  States  courts  that  a  grand  jury 
havmg' received  the  testimony  of  a  person  not  under  oath,  the 
indictment  was  quashed,  as  irregulaTly  found.  2  Gallatin^ 
Rep.  364. 

^l{  the  jury  have  any  doubt'with  respect  to  tfie  propriety  ef 
admitting  any  part  of  the  evidence  offered  to  them,  they  may 
pray  the  advice  of  the  court  which  is  sitting.'^  1  Chitty  2as; 
ft  Hawk.  145;  4  Black.  Com.  903;  2  Hale  150. 

All  witnesses  material  to  the  finding  of  a  bill  are  compelled 

to  appear  before  a  grand  jury,  by  a  subpoena  which  issues  ftom 

the  court,  and  if  they  refnse  to  attend,  attachments  will  issue 

against  them.    If  when  a  witness  appears  he  refuse  to  be  sworn, 

^  he  may  be  committed  for  a  contempt  of  the  court,  from  whidi 

^  liability  not  even  the  privilege  of  peerage  can  excuse  him. 

1  Chitty  863;  1  Salkeld  278,  King  ti.  Lord  Orston.    The  defend- 

^  ant  was  committed  by  the  court  of  quarter  sessions,  for  refusii^ 

to  give  evidence  to  the  grand  jury  on  an  indictment    He  was 

brought  before  chief  justice  Hall,  on  habeas  corpus,  who  said 

it  is  a  great  contempt,  and  bad  he  been  there  he  would  have 

fined  him,  and  conmiitted  him  until  it  was  paid. 

If  the  court  are  to  instruct  the  grand  jury  on  subjects  for  their 
consideration,  then  it  follows  that  this  body  are  not  to  receive 
instruction  from  any  other  source  on  questions  whieh  are  to  be 
determined  by  them.  No  one  can  communicate  with  that  body 
or  any  of  its  members,  in  relation  to  matters  which  are,  or  may 
be,  proper  for  their  inquiry,  either  on  questions  of  kiw  or  face 
If  the  grand  jury  can  examine  witnesses  in  the  presence  of  the 
court,  if  they  are  in  doubt  about  the  propriety  of  admitting 
evidence,  and  they  ask  instruction  from  the  court,  then  it  ne 
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rily  follows,  that  advice  is  not  to  be  received  by  them  fiom  any 
other  quarter. 

From  a  careful  examination  of  the  authority,  it  is  clear  that 
a  grand  jury  are  as  much  attached  to  the  court  as  a  petit  jury, 
and  are  to  receire  the  law  from  the  same  source,  and  their 
findings  are  Yiecessarily  as  much  subject  to  their  control,  to  a 
certain  extent,  as  the  verdict  of  a  traverse  jury.  In  contempla- 
tion of  law,  a  grand  jury  are  supposed  to  be  personally  present 
in  court,  are  separated  after  receiving  directions  on  questions  of 
law,  to  deliberate  upon  the  evidence  and  decide  matters  of  fact, 
on  evidence  furnished  by  the  order  of  court,  or  of  their  own 
personal  knowledge,  and  not  on  the  communication  from  an 
individiial,  and  they  make  a  report  of  their  decision  to  the  source 
from  whence  they  received  legal  instruction.  They  inquire  as 
to  the  fact,  whether  there  is  strong  probable  ground  to  beUeve 
that  an  offence  has  been  committed  by  the  party  accused,  and  it 
can  only  be  determined  on  *the  testimony  furnished  as  above 
stated.  They  differ  from  a  petit  jury  only  in  this  particular — 
the  latter  hear  both  sides  of  the  case,  but  both  receive  legal 
uiformation  from,  the  same  tribunal. 

The  investigation  of  questions  before  them  are  almost  as 
important  to  the  citizen  as  the  verdict  of  a  petit  jury,  for  no  one 
ought  to  be  put  upon  his  trial,  or  bear  the  odium  of  a  criminal 
accusation,  unless  the  indictment  is  found  upon  evidence  adduced  ' 

before  them  in  the  way  clearly  pointed  out  by  the  law,  in  its  / 

conservative  form;  nor  are  criminals  to  be  corrected  from  a  just  | 

punishment  for  their  crimes,  by  the  minds  of  a  grand  jury  being 
swayed  from  a  faithful  discharge  of  duty,  by  persuasions,  threat^ 
eoing  letters,  specious  arguments  on  abstract  questions  of  law  or 
the  constitution,  or  other  laborious  efforts  to  influence  that  body 
of  men,  or  any  one  individual  upon  the  sworn  panel.  To  do  it, 
or  attempt  to  do  it,  is  a  violation  of  law,  for  which  the  offender 
may  be  prosecuted  criminally. 

The  grand  jury  being  officers  of  the  court,  and  under  its  legal 
direction,  are  entitled  to  its  protection  from  assaults  of  every 
kind,  whether  the  effort  is  designed  to  influence  them  on  ques* 
tions  of  law  or  fact,  or  intended  to  disturb  them  in  their  delibe- 
rations when  assembled  in  court  or  the  jury-room,  or  to  menace 
tbem  by  threats  of  violence  for  the  manner  in  which  they  shall 
perform  their  duty,  or  to  control,  influence,  KUt  bias  their  judg- 
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ment  upon  any  question  likely  to  come  before  them  for  delibe- 
ration. To  attempt  anything  of  the  kind  is  criminal  in  the  eye 
of  the  law.  It  is  a  high'  contempt  of  the  court,  an  obstruction 
of  the  administration  of  justice,  and  the  tendency  of  all  such  acts 
is  to  corrupt  the  fountains  of  judicial  tribunal,  which  for  the 
safety  of  society  should  always  be  kept  pure,  and  even  free 
from  suspicion. 

Grand  juries  can  only  legitimately  act  in  Pennsylvania  in  ooe 
of  three  ways.  First,  on  accusations  given  them  in  charge  in 
the  shape  of  bills  of  indictment,  framed  by  or  under  the  authority 
of  the  public  prosecutor.  Second,  under  presentment  made  by 
them  of  crimes,  misdemeanors,  and  public  evils,  requiring  judicial 
notice,  existing  within  their  own  knowledge.  Thirdj  in  carrying 
into  execution  certain  functions  which  have  been  vested  in 
them  by  act  of  assembly,  principally  if  not  exclusively  of  an 
administrative  character. 

I  have  been  unable  to  find  any  rule  of  the  common  law  that 
extends  beyond  this,  and  we  have  no  statute  law  which  gives 
authority  for  any  other  exercise  of  their  functions.  For  an 
individual  to  attempt  it  and  endeavour  to  influence  their  action, 
is  criminal. 

In  England,  the  offender  could  be  fined  and  imprisoned,  at 
the  discretion  of  the  court,  in  a  summary  way,  as  all  contempts 
are  punished.  And  in  Pennsylvania,  before  the  statute  restricting 
the  summary  punishments  for  such  ofl'ences,  to  contempts  com* 
mitted  in  the  presence  of  the  court,  a  judge  would  be  clothed 
with  the  same  authority.  Now,  such  nusdemeanors  are  to  be 
punished  after  a  conviction  upon  a  bill  or  indictment  upon  the 
same  principle  that  one  is  liable  to  an  indictment  for  dissuading^ 
or  endeavouring  to  dissuade  a  witness  from  giving  evidence 
ag8(inst  a  person  indicted.  And  it  is  an  offence  at  common  law, 
though  the  persuasion  should  not  succeed.  1  Russel  277,  a 
<' Abuses  by  others  in  relation  to  juries,  are  punishable  by  fine 
and  imprisonment;  as  if  a  man  threaten  a  juror  for  having  given 
a  verdict  against  him,  he  may  be  indicted  as  a  disturber  of  the 
administration  of  justice,  and  one  who  is  guilty  of  a  contempt 
of  the  king's  courts.^'    3  Brown's  Abridgment  786. 

In  our  opinion,  the  defendant,  by  his  communication  to  the 
grand  jury  of  the  14th  of  May  last,  is  liable  to  be  indicted  for 
misdemeanor,  as  a  disturber  of  tlie  administration  of  justice,  and 
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for  a  high  contempt  of  court,  by  endeavouring  to  influence  the 
minds  of  that  body  upon  a  subject  likely  to  come  before  them, 
and  upon  which  they  had  been  instructed  by  the  presiding  judge. 
The  jury  had  presented,  that  from  their  own  knowle<Jge  life 
had  been  lost — ^property  destroyed.  The  court  directed  them  to 
inquire  whether  the  sheriff  and  other  ministerial  officers  had 
faithfully  performed  their  duty,  by  endeavouring  to  suppress  the 
frightful  aggressions  of  a  lawless  mob.  Necessarily,  the  conduct 
of  that  officer  and  his  deputies  would  be  the  subject  of  examina- 
tion for  that  body.  The  court  had  told  them  that  the  sheriff, 
with  his  posse,  were  clothed  with  full  legal  authority  to  suppress 
tpmultuous  and  riototis  assemblies;  and  when  the  sheriff's 
officer  publishes  a  notice  that  he  will  disperse  such  assemblies, 
this  defendant  says  to  the  grand  jury,  (we  use  his  own  language), 
it  is  <<cajculated  to  disturb  and  agitate  the  public  mind,  and  to 
lead  to  bloody  and  unconstitutional  measures.''  In  another 
part  of  his  letter,  he  denounces  the  intention  manifested  by  the 
sheriff's  officer  to  suppress  "tumultuous  and  excited  meetings, 
or  large  and  riotous  assemblies,"  as  "both  arbitrary,  illegal, 
and  unconstitutional."  Then  adds — "It  will  be  resisted  to  the 
utmost" 

If  the  sheriff's  conduct  was  to  be  investigated  by  that  body, 
they  are  admonished  t)y  this  defendant  beforehand,  that  an  effort 
to  suppress  a  riotous  and  tumultuous  assembly  is  illegal,  arbitrary, 
and  unconstitutional;  of  course,  if  the  jury  were  to  believe  such 
doctrines,  that  officer  ought  not  to  be  held  responsible  if  he  did 
not  attempt  to  suppress  the  disturbance.  If  he  faithfully  per- 
forms his  duty,  a«  by  the  order  referred  to  in  the  defendant's 
letter  he  surely  manifested  a  disposition  to  do,  and  the  defend- 
ant, or  others  that  he  would  represent,  felt  aggrieved,  should 
prosecute  that  officer  or  his  deputy  for  the  act,  then  an  attempt 
is  made  to  fill  the  minds  of  the  jury  with  prejudice  against  him, 
forestal  their  judgment,  by  advancing  legal  principles  which 
are  erroneous,  and  in  opposition  to  those  which  had  been  laid 
down  by  the  court.  For  it  is  made  the  duty  of  the  sheriff,  both 
by  the  common  law  and  by  a  statute  of  this  state,  to  suppress 
riotous  and  tumultuotis  assemblies,  and  this  is  what  that  officer 
declared  he  would  do,  yet  the  defendant  calls  such  a  declaration 
'^illegal,  arbitrary,  and  unconstitutional" 

Can  it  then  be  doubted  that  such  conduct  is  criminal  in  any 
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one?  It  is  a  bold  effort  to  obstruct  an  honest  and  fair  adminis-' 
tration  of  justice,  through  the  action  of  a  grand  jury — an  utter 
contempt  of  the  law  and  the  court;  and  in  deciding  from  the 
language  of  the  letter  alone,  a  disposition  is  manifested  to  deter 
the  grand  inquest  of  the  county  from  the  performance  of  a  duty 
incident  to  their  office. 

In  the  argument,  the  question  was  fully  discussed  whether 
the  crimQ  of  embracery,  as  defined  by  the  writers  on  the  conunon 
law,  could  be  committed  in  an  attempt  to  influence  a  grand 
jury,  and  it  was  strenuously  contended  that  this  defendant  had 
not  been  guilty  of  the  offence. 

It  is  unnecessary  to  decide  whether  he  has  committed  it  or 
not,  as  the  court  are  unanimously  of  the  opinion  that  he  can  be 
justly  charged  with  an  offence  of  a  higher  and  more  aggravated 
nature  than  that  of  any  species  of  maintainance.  Yet  as  this 
point  has  been  raised  in  the  argument,  I  shall  give  my  opinion 
in  relation  to  it. 

And  I  think  it  clear,  that  one  may  be  guilty  of  embracery  by 
attempting  to  influence  grand  jurors  in  their  action  on  questions 
before  them,  and  that  our  statute  in  relation  to  embracery,  in 
its  definition  of  the  offence,  has  relation  solely  to  petit  jurors  in 
the  trial  of  civil  actions,  and  has  not  changed  the  common  law 
relative  to  the  offence,  in  relation  to  jurors  in  criminal  courts. 
It  is  difficult  to  conceive  why  a  corrupting  influence,  either  by 
a  party  or  a  stranger,  attempted  to  be  exercised  over  the  mindis 
of  a  grand  jury,  may  not  be  almost  as  destructive  in  its  effect 
when  thrown  among  them,  as  into  the  box  of  a  petit  jury. 

True  it  is,  their  action  is  not  final  upon  the  rights  of  the  com- 
monwealth or  a  party,  yet  may  be  quite  as  annoying  to  a  de- 
fendant, and  perhaps  as  injurious  to  his  reputation,  as  a  verdict 
rendered  which  may  also  be  set  aside  by  the  court.  The  reasons 
why  such  acts  are  made  an  offence,  apply  with  equal  force  in 
relation  to  both  juries;  and  if  we  look  to  the  legal  definition  of 
the  offence,  this  construction  seems  to  be  a  fair  deduction  from 
the  language  of  authors  who  have  written  upon  this  subject 

It  is  said  in  the  3d  volume  of  Bacon's  Abridgment,  page  795, 
<<  Embracery  is  defined  in  general  to  be  an  attempt  by  either 
party,  or  a  stranger,  to  corrupt  or  influence  a  jury,  or  to  incline 
them  to  favour  one  side  by  gift  or  promises,  threats  or  persuasions, 
or  by  instructing  them  in  the  cause,  or  any  other  way  except  by 
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opening  and  enforcing  the  evidenee  by  counsel  at  the  trial, 
whether  the  jurors  give  any  verdict  or  not,  and  whether  the 
verdict  be  true  or  false." 

'^Also,  it  is  an  offence  of  this  kind  for  a  stranger  barely  to 
labour  a  juror  to  appear  and  act  according  to  his  conscience,  or 
for  any  person  to  labour  a  juror  not  to  appear." 

^<So,  the  bare  giving  money  to  another,  to  be  distributed 
among  jurors,  savours  of  emTbracery,  whether  any  of  it  be  distri- 
buted or  not;  and  it  is  an  offence  of  the  like  kind  for  a  person 
by  indirect  means  to  procure  himself  or  another  to  be  sworn  of 
a  falesy  in  order  to  serve  one  side ;  also,  it  is  as  criminal  in  a  juror, 
as  in  any  other  person,  to  endeavour  to  prevail  on  his  companions 
to  give  a  verdict  on  one  side,  by  any  other  arguments  besides 
the  evidence  produced  and  the  general  obligations  of  conscience." 

The  offence  of  embracery  is  punishable  at  common  law  by 
indictment  or  action,  and  a  party  injured  not  only  has  his  civil 
remedy,  but  it  is  also  a  ground  for  setting  aside  a  verdict  if  not 
known  before  the  trial. 

In  15th  Viner's  Abridgment  147,  we  find  that  learned 
writer  making  these  remarks:  "He  who  laboureth  the  jury,  if  it 
be  but  to  appear,  or  if  he  instruct  them  or  put  them  in  fear,  or 
the  like,  he  is  a  maintainer,  and  he  is  in  law  called  an  embracer, 
and  the  action  of  maintain  lies  against  him;  and  whether  the 
jury  pass  for  his  side  or  not,  or  whether  they  give  any  verdict 
at  all,  yet  he  shall  be  punished  as  a  maintainer  *or  embracer, 
either  at  the  suit  of  the  king  or  the  party." 

The  same  writer  further  remarks :  "And  sergeant  Hawkins 
says,  it  seems  clear  that  any  attempt  whatever  to  corrupt,  or 
influence,  or  instruct  a  jury,  or  any  way  incline  them  to  be  more 
favourable  to  the  one  side  than  to  the  other,  by  money,  promises, 
letters,  threats,  or  persuasions,  except  only  by  the  strength  and 
arguments  of  the  counsel  in  open  court  at  the  trial  of  the  cause, 
is  a  proper  act  of  embracery,  as  well  in  the  party  himself  as  in 
a  stranger."  In  support  of  these  he  cites  Co.  Litt.  369;  2 
Hawkins,  p.  6, 259. 

Mr.  Russell,  a  modern  writer  on  criminal  law,  remarks: 
"Embracery  is  another  species  of  maintainance,  and  consists  in 
such  practices  as  tend  to  affect  the  administration'  of  justice  by 
improperly  working  upon  the  minds  ef  jurors.  It  seems  clear 
that  any  attempt  whatsoever  to  corrupt,  or  ipfluence,  or  instruct 
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a  jury  in  the  cause  beforehand,  or  any  way  to  incUzie  them  to 
be  more  favourable  to  the  one  side  than  the  other,  by  money, 
promises,  letters,  threats,  or  persuasions,  except  only  by  the 
strength  of  the  eyidence  and  the  arguments  of  the  counsel  in 
open  court  at  the  trial  of  the  cause,  is  an  act  of  embracery,  whe- 
ther the  jurors  on  whom  such  attempt  is  made  give  any  verdict 
or  not,  or  whether  the  verdict  given  be  true  or  false."  1  Russ. 
277  and  8. 

This  author  further  remarks: — ^^^The  law  will  not  suffer  a 

mere  stranger  so  much  as  to  labour  a  juror  to  appear  and  act 

according  to  his  conscience;  and  all  who  endeavour  to  sti£e  the 

'  thith  and  prevent  the  due  execution  of  justice,  are  punished." 

It  is  believed  by  me,  that  these  authorities  fully  sustain  the 
position  above  assumed,  and  if  necessary,  the  defendant  might 
be  charged  with  the  inferior  crime  of  embracery.  But  a  more 
full  discussion  of  that  point  at  this  time  may  be  dispensed  with. 

It  was  contended  in  the  argument  that  the  county  commission- 
ers sent  a  communication  to  the  same  grand  jury,  and  they  were 
not  held  responsible  criminally.  -It  was  wrong  for  them  to  have 
addressed  their  letters  to  that  body;  complaint  should  have  been 
made  to  the  court,  and  not  to  them.  It  was  considered  that 
they  had  committed  an  error  at  the  time,  undoubtedly  uninten- 
tional. The  grand  jury  refer  it  to  the  court  for  instruction.  But 
the  character  of  their  remarks,  and  their  design,  so  far  as  it  can 
be  discovered,  from  the  paper  itself,  was  totally  different  from 
that  of  the  defendant.  They  desire  that  the  destruction  of  pri* 
vate  property  should  be  prevented,  and  the  mob  stayed  in  their 
lawless  acts.  They  wish  the  sheriff  to  perform  his  duty  and 
arrest  the  aggressors;  they  wish  the  civil  power  to  be  sustained. 
But  the  tendency  of  the  defendant's  communication  is  to  weaken 
the  civil  power — ^to  obstruct  the  sheriff  in  the  performance  of  his 
duty.  The  defendant  pronounces  the  dispersing  of  a  ^riotous 
and  tum«ltuous  assembly"  arbitrary,  illegal  and  unconstitutional. 
The  purport  of  his  language  is,  that  the  suppression  of  a  riot  and 
mob  will  lead  to  bloody  measures  and  resistance.  They  desire  . 
the  law  maintained.  The  defendant  would  seem  from  his  letter 
to  wish  it  otherwise,  that  anarchy  and  confusion  might  reign. 
It  is  the  manifestation  of  such  a  disposition  from  which  the  con- 
clusion is  drawn,  that  his  acts  create  the  offence  for  which  he 
must  answer. 
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It  is  said  by  cottDsel,  in  atgument,  that  the  intestiona  of  the 
defendant  were  purely  innocent,  and  he  had  no  design  of  viola* 
tang  the  law.  It  may  be  so.  We  hope  such  was  the  case,  and 
I  trust  he  may  convince  a  jury  of  his  country  of  the  jGeict.  We 
will  not  anticipate  what  may  be  hereafter  shown,  nor  determine 
the  correctness  of  the  binding  over,  only  upon  the  letter  itself, 
and  the  attendant  circumstances.  We  must  on  a  mere  prelimi- 
nary hearing  like  this,  judge  of  the  motives  of  men  by  their  acts; 
and  if  the  act  is  illegal,  and  subjects  one  to  a  criminal  charge, 
we  must  infer  that  there  is  a  probable  ground  to.  believe  the 
intention  was  wrong*  If  one  shoots  his  neighbour  dead  in  the 
street,  and  it  is  averred  by  him  that  he  had  na  intention  to  loll, 
still  a  committing  court  or  magistrate  will  not  attempt  to  decide 
that  question;  the  act  of  killing  was  illegal,  and  the  motive  which 
prompted  the  act  must  be  decided  by  a  jury  and  not  the  court 
All  we  decide  in  the  present  case  is,  that  to  send  a  letter  to  the 
grand  jury,  which  is  calculated  to  influence  their  minds  upon 
subjects  before  them,  or  likely  to  come  before  them,  is  an  offence 
against  the  law — ^that  we  think  the  communication  made  by  the 
defendant  is  of  that  character,  and  that  the  binding  over  to 
answer  the  charge,  in  the  way  pointed  out  by  law,  waa  correct; 
and  therefore  we  must  refuse  to  discharge  him  on  this  writ. 

Kino,  president: 

The  circiunstances  which  preceded  the  communication  to  the 
grand  jury,  which  is  the  foundation  of  this  proceeding  against 
the  defendant,  and  the  legal  authorities  bearing  on  the  questions 
included,  have  been  so  fully  detailed  by  my  colleague,  that  I 
deem  a  recapitulation  of  them  unnecessary.  I  will  only,  in  a 
general  way,  express  the  reasons  which  have  induced  me  to 
come  to  the  conclusion  that  the  defendant  ought  not  to  be  dis-* 
charged  from  the  custody,  to  be  relieved  from  which  he  has 
sued  out  the  writ  of  habeas  corpus.  And  first  I  will  premise, 
that  it  is  a  settled  doctrine  of  the  criminal  jurisprudence  of  Penn- 
sylvania, that  on  the  hearing  of  a  relator  under  a  writ  of  habeas 
corpus,  die  court  are  not  confined  to  the  sufficiency  of  the  cause 
of  detainer,  as  set  forth  in  the  commitment,  but  may  look  into 
ttie  facts  adduced  by  the-  commonwealth  in  support  of  such 
commitment.  If  the  result  of  such  examination  establishes  that 
any  breach  of  the  criminal  law  has  be^^  ^vift'^^^^y  proven 
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against  ,tbe  relator,  he  will  be  held  to  answer  for  such  offence, 
although  the  proof  submitted  may  not  amount  to  the  crime 
originally  charged,  or  although  the  crime  intended  to  be  chaiged 
is  defective  in  technical  accuracy.  The  result  of  this  elementary 
principle  is,  that  if  the  commonwealth  has  laid  before  us  sufficient 
probable  cc^tise  to  believe  that  the  defendant  has  rendered  him- 
self liable  to  an  indictment  for  any  criminal  misdemeanor,  by 
his  conmiunication  to  the  grand  jury,  it  is  our  duty  to  refuse 
the  discharge  he#prays  from  us,  and  to  submit  the  ultimate 
decision  of  the  absolute  question  of  his  guilt  or  innocence  to  a 
jury  of  the  country,  the  tribunal  vested  by  the  constitution  and 
laws  of  the  conunonwealth,  with  the  sole  authority  to  pass  upon 
this  question.  The  first  subject  of  inquiry  involved  in  this  inves- 
tigation is  the  general  proposition,  whether  any  citizen  having 
no  official  connexion  with  a  grand  jury,  has  the  legal  right, 
without  any  previous  authorization,  to  address  a  written  com- 
munication to  that  body,  expressive  of  the  particular  views  of 
the  writer,  as  to  what  ought,  or  ought  not  to  be,  their  course  of 
action  on  a  subject  either  actually  or  likely  to  come  before  them 
for  deliberation  and  decision.  If  sudi  a  right  exists,  it  must  be 
common  to  every  citizen  of  the  commonwealth.  The  defendant 
cannot  claim  any  peculiar  privilege  in  this  particular;  it  belongs 
of  right  to  all,  or  it  pertains  to  none.  As  the  common  law 
doctrines  defining  the  duties  and  rights,  functions  and  authorities 
of  grand  juries  are,  with  slight  modifications,  in  full  force  in 
Pennsylvania,  we  are  to  look  into  that  system  in  order  to  ascer- 
tain whether  such  a  right  is  either  directly  enunciated  or  neces- 
sarily flows  from  the  legal  constitution  of  grand  jurors.  If  such 
a  feature  characterized  the  common  law,  one  would  suppose 
that  it  would  be  recognised  in  some  of  the  multitudinous  pre- 
cedents we  possess,  recording  what  courts  have  declared  as 
doctrine;  or  in  some  of  the  treatises  which  the  industry  and 
learning  of  ancient  and  modem  times  have  furnished  to  the 
inquirers  after  legal  knowledge.  The  entire  silence  ,of  both 
courts  and  commissioners  on  such  a  doctrine,  so  effecting  a  sub- 
ject of  the  abiding  interest  possessed  by  every  thing  affecting 
the  institution  of  grand  juries,  affords  the  strongest  evidence  that 
such  a  right  has  never  been  either  claimed  or  admitted.  Had 
such  a  doctrine  ever  been  admitted,  would  it  not  have  long  ere 
this  taken  its  place  among  the  conceded  axioms  of  Ehglish  law  ? 
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A  slight  glance  into  the  constitution  of  grand  juries,  and  the 
evils  which  must  of  necessity  flow  from^the  recognition  of  the 
right  of  every  citizen,  of  his  own  mere  notion  to  communicate 
with  them  in  reference  to  public  inquiries  pending  before  them, 
will  present  the  argument  drawn  from  inconvenience  so  strong, 
as  to  leave  little  doubt  but  that  the  present  is  the  first  occasion 
on  which  it  has  been  asserted. 

The  institution  of  grand  juries  is  justly  placed  by.  English 
writers  among  the  chief  guaranties  of  constitutional  liberty;  and 
we  find  them  exulting  that  no  Englishman  can  be  deprived  of 
life,  liberty,  or  property,  through  the  action  of  that  criminal  juris- 
prudence, until  at  least  twenty-four  of  his  fellow-subjects  shall 
pronounce  him  guilty  of  some  ascertained  infraction  of  the  public 
law,  distinctly  and  precisely  charged  against  him.  It  is  insisted 
that  this  institution  is  best  calculated  as  well  to  reach  the  power- 
ful offender  with  the  just  retributions  of  his  crimes,  as  to  protect 
the  humble  firom  oppression.  Being  composed,  when  full,  of 
twenty-three  of  the  principal  men  of  the  county,  bound  to  each 
other,  and  to  the  public,  to  keep  all  their  counsels  secret,  and 
requiring  for  efiective  action  the  assent  of  at  least  twelve  of 
their  number,  an  organization  is  produced  of  all  others  most 
likely  to  act  with  energy,  independence,  and  integrity.  Into 
every  quarter  of  the  globe  in  which  the  Anglo-Saxon  race  have 
formed  settlements,  they  have  carried  with  them  this  time- 
honoured  institution,  ever  regarding  it  with  the  deepest  vene- 
ration, and  connecting  its  perpetuity  with  that  of  civil  liberty. 
Every  inquiry,  therefore,  affecting  the  privileges  and  immunities, 
rights  and  powers  of  such  a  body,  assumes  from  the  subject 
dignity  and  importance;  and  every  attempted  innovation  or 
interference  with  these  privileges,  immunities,  rights,  and  powers 
should  be  scrupulously  examined  and  sternly  resisted,  as  things 
striking  at  the  heart  of  our  social  system.  Of  this  novel  and 
dangerous  character  do  I  regard  unauthorized  communications 
by  individuals,  addressed  and  directly  communicated  to  grand 
juries,  admonishing  them  as  to  what  disposition  they  ought  to 
make  of  pubUc  matters  before  them  for  investigation  and  decision. 
Let  any  reflecting  man,  be  he  layman  or  lawyer,  consider  of  the 
consequences  which  wouki  follow,  if  every  individual  could  at 
his  pleasiure  throw  his  malice  or  his  prejudices  into  the  grand 
jury-room^  and  he  will  of  necessity  conclude  that  the  rule  of 
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law  which  forbids  all  communication  with  grand  juries  engaged 
in  criminal  investigations,  except  through  the  public  instructions 
of  courts,  and  the  testimony  of  sworn  witnesses,  is  a  rule  of 
safety  to  the  community.  What  value  could  be  attached  to  the 
doings  of  a  tribunal  so  to  be  approached  and  influenced.  How 
long  would  a  body,  so  exposed  to  be  misled  and  abused,  be 
recognised  by  freemen  as  among  the  chosen  ministers  of  liberty 
and  security.  The  recognition  of  such  a  mode  of  reaching  grand 
juries^ would  introduce  a  flood  of  evils,  disastrous  to  the  purity 
of  the  administration  of  criminal  justice,  and  subversive  of  all 
public  confidence  in  the  action  of  these  bodies. 

But  the  institution  of  grand  juries  is  liable  to  no  such  reproach. 
None  other  than  the  court  can  interfere  with^  and  convey  advice 
and  instruction  to  the  grand  jury,  as  to  how  and  on  what  prin- 
ciples they  are  to  execute  their  duties.  Such  instructions  are 
not  given  in  secret,  but  in  the  open 'face  of  day,  and  the  judges 
who  impart  them  act  not  only  under  the  obhgation  of  their 
oaths  of  office,  but  under  the  most  direct  responsibilities  to  the 
people.  If  a  judge,  in  such  instructions,  should  pervert  the  law 
so  as  to  oppress  those  he  ought  to  protect,  or  to  paralize  the 
arm  of  public  justice,  instead  of  infusing  into  it  vigour  and  energy, 
impeachment,  removal  from  office,  public  infamy,  may  be  the 
just  retribution  of  his  official  malversation.  But,  what  are  the 
obligations  and  responsibilities  of  the  volunteer  instructor,  who 
intrudes  his  opinions  into  the  grand  jury-room?  He  has  none, 
and  the  public  has  no  sort  of  guarantee  for  Ai^  fidelity  or  integ- 
rity. What  rational  lover  of  Uberty  would  desire  to  change  the 
existing  system,  by  which  the  relations  of  court  and  grand  juries 
to  each  other  are  regulated;  by  which  the  court  alone,  acting 
under  the  gravest  and  most  solemn  responsibilities  to  the  people, 
instructs,  informs,  and  enlightens  the  jury;  and  see  substituted 
for  it  a  wild  and  irresponsible,  uncoutroled  and  uncontrolable 
license,  given  to  any  and  every  man,  to  thrust  at  pleasure  his 
crudities  upon  them?  It  requires  but  a  limited  foresight  to 
appreciate  the  results  which  must  follow  such  an  exchange. 
The  reign  of  such  a  system  would,  indeed,  be  a  reign  of  terror. 
Envy  and  malice  would  have  given  them  food  enough  even  to 
gratify  their  insatiate  appetites,  and  the  criminal  law,  instead  of 
being  a  terror  to  evil  doers  and  a  praise  to  all  those  who  do 
well,  would  become  the  perennial  source  of  bittemeqs  throughout 
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the  land.  It  is  true  the  defendant  does  not  contend  for  a  license 
as  broad  as  this;  but  ^o  recognise  as  lawfiil  any  intercommuni- 
cation between  third  persons  and  the  grand  juty^  in  relation  to 
matters  pending  before  them,  except  through  the  rejgular  chan- 
nels and  in  the  mode  provided  by  law,  would  ultimately  lead 
to  these  results.  Innovations,  however  slight,  on  an  institution 
as  venerable  and  vital  as  that  of  grand  juries,  should  be  resisted 
by  the  judiciary  at  their  first  approach,  and  novelty  should  be 
regarded  generally  as  synonymous  with  error.  If  the  modifi- 
cations of  society  require  that  corresponding  changes  should  be 
introduced  into  such  institutions,  let  them  rather  come  from  the 
legislature  than  the  judicial  branch  of  government.  Then  can 
those  checks  be  adopted,  which  could  anticipate  and  guard 
against  the  evils,  which  rash  and  precipitate  judicial  innovations 
on  the  setded  doctrmes  of  the  common  law,  rarely,  if  ever,  fail 
XX}  proddce.  On  'the  whole,  I  am  clearly  of  opinion,  that  when 
a  grand  jury  is  duly  organized,  and  in  the  execution  of  their 
duties,  no  person  has  the  right  to  communicate  with  them  as  to 
what  might  or  ought  not;  to  be  their  action  in  teference  to  any 
matter  which  either  is  or  may  come  officially  before  them;  and 
that  all  such  interferences  with  grand  juries  are  illegal  and  mis- 
chievous in  their  tendencies. 

I  am  also  of  opinion,  that  the  conveying  such  a  communication 
to  a  grand  jury  is  a  criminal  misdemeanor,  being  an  illegal 
obstruction  of  the  administration  of  public  justice.  It  is  a  high 
contempt,  and  such  an  one  as  a  court  possessing  plenary  power 
to  ptmish  contempts  could  reach  by  a  summary  proceeding. — 
Our  power  over  contempts  is  limited  by  act  of  assembly,  and 
we  possess  no  right  of  self-vindication  adequate  to  reach  this 
case.  But  contempt  of  this  kind  having  the  effect  of  interfering 
with,  and  obstructing  the  due  and  orderly  administration  of  jus- 
tice, are  indictable  at  common  law,  and  punishable  by  fine  or 
imprisonment,  according  to  the  urgency  of  the  particular  case. 

In  conclusion,  I  wish  it  distinctly  understood,  that  the  pre- 
ceding remarks  are  intended  to  illustrate  the  general  principles 
involved  in  the  inquiry,  and  not  to  otherwise  affect  the  particular 
case  before  us.  The  case  itself  sinks  into  insignificance  compared 
with  the  principles  involved  in  it.  Indeed,  \  do  not  regard  it 
as  one  of  marked  urgency,  and  I  can  see  much  in  the  state  of 
feeling  which  the  peculiar  excitements  of  the  time  may  have 
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produced,  to  extenuate  the  act,  which  seems  father  the  result  of 
momentary  impulse  than  detiberate  wrong.  It  is,  however,  an 
unlawful  act,  done  by  an  intelligent  and  responsible  agent,  and, 
as  such,  obnoxious  to  legal  censure.  If  the  case  diould  hereafker 
come  before'  us  on  a  conviction,  then  we  can  give  the  due  esti- 
mate to  all  the  circumstances  favourable  to  the  defendant,  and 
modifying,  as  they  certainly  do  in  my  judgment,  the  degree  of 
his  act  At  this  juncture  we  are  simply  called  upon  to  dectdoy 
whether  in  communicating  with  the  gnCnd  jury  under  the  cir- 
cumstances of  the  case,  he  exercised  a  legal  right,  or  was  guilty 
of  an  infraction  of  the  laws.  The  best  dehberation  and  judgment 
I  have  been  able  to  bring  to  bear  upon  the  subject,  impels  me  to 
the  latter  conclusion. 

IN   THE    DISTRICT   COURT   FOR   THE    CITY   AND 
COUNTY  OF  LANCASTER. 

Before  Hayes^  President. 

REEVES  V.  BROWN. 

1.  Under  tiie  general  enactment  giving^  to  a  district  ooort  the  power  to  hear  and 
determiBe  all  eivil  pleaa  and  actions,  real,  personal,  and  miied,  and  to  ezercias 
the  sane  powers,  authorities,  and  jurisdictions  as  are  now  vested  hf  law  m  the 
court  of  common  pleas,  it  has  jurisdiction  of  domestic  attachments. 

3.  The  jurisdiction  thus  vested  in  a  district  court  is  not  taken  awaj  hy  the  act 
relating  to  domestic  attachments,  passed  13th  June,  1836,  although  courts  of 
common  pleas  only  are  mentioned  therehi. 

S.  The  district  oourta  in  Pennsylvania  are  courts  of  common  pleaa  The  junadio* 
tion  of  a  oourt  of  record  cannot  be  taken  away  except  by  express  negative 
words;  nor  even  by  these,  without  decUring  that  the  particular  court  shall  not 
have  jurisdiction. 

This  case  arose  on  a  rule  to  show  cause  why  the  attachment 
(domestic)  should  not  be  dissolved.  The  opinion  of  the  court 
contains  the  facts  of  the  case. 

Hates,  president:  The  question  upon  this  rule,  which  was 
gtanted  at  the  instance  of  Dr.  Jacob  Glatz,  a  garnishee  sum- 
moned among  others  under  the  writ  of  domestic  attachment,  is 
whether  the  district  court  has  juiiedictioa  in  cases  of  domestic 
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attachment  or  not.  The  want  of  jurisdiction  is  the  only  ground 
upon  which  the  support  of  the  rule  has  been  placed. 

By  the  act  of  the  13th  June^  1836,  relating  to  domestic 
attachments,  it  is  enacted  that  writs  of  domestic  attachment 
may  be  issued  by  the  court  of  common  pleas  of  the  county  hi 
which  any  debtor,  being  an  inhabitant  of  this  commonwealth, 
may  reside,  &c.  In  the  10th  section,  the  garnishee  shall  be 
sunuuoned  to  appear  before  the  court  of  common  pleas  in  the 
oymty,  &c.,  and  in  the  11th,  12th,  23d,  and  25th  sections,  the 
court  of  common  pleas  is  specifically  designated,  whilst  the  dis- 
trict court  is  not  once  mentioned  in  the  act.  In  section  43d  it 
is  enacted,  that  any  person  aggrieved  by  any  definite  [definitive] 
decree  of  any  court  of  common. pleas  in  any  case  of  domestic 
attachment,  may  appeal  from  the  same  to  the  supreme  court  in 
the  proper  district.  Tiiis  act,  it  is  said,  conforms  to  the  pre- 
vious laws,  by  none  of  which  is  jurisdiction  given  to  the  district 
court  in  domestic  attachment,  which  is  a  peculiar  proceeding, 
introduced  and  established  by  the  acts  of  the  2d  of  March, 
1723,  and  the  4th  of  December,  1607. 

The  act  of  the  13th  June,  1836,  is  one  of  the  revised  laws, 
and  it  is  proper  therefore  to  inquire,  .    « 

1.  How  the  law  stood  prior  to  its  enactment,  in  relation  to 
this  matter?  and 

2.  Whether  that  act  has  made  any  change  in  the  jurisdiction? 
1.  By  the  act  of  the  4th  of  December,  1807,  it  was  enacted, 

that  it  should  be  lawful  for  the  respective  courts  of  common 
pleas,  on  the  oath  or  affirmation  of  any  creditor,  &c., .  that  his 
debtor  had  absconded  or  departed  from  the  place  of  his  usual 
abode  in  this  state,  or  remained  absent,  &c.,  to  issue  writs  of 
attachment  By  this  and  the  act  of  the  2d  Anarch,  1723,  the 
court  of  common  pleas  of  Lancaster  county  had  jurisdiction  of 
domestic  attachments,  as  it  had  by  virtue  of  the  act  of  the  22d 
of  May,  1722,  establishing  courts  of  judicature  in  this  province, 
to  hold  pleas  of  assizes,  scire  facias,  replevins,  and  hear  and 
determine  all  and  all  manner  of  pleas,  actions,  -suits,  and  causes, 
civil,  personal,  real,  and  mixed,  according  to  the  laws  and  con- 
stitutions of  this  province. 

The  act  erecting  the  district  court  for  the  city  and  county  of 
Lancaster,  was  passed  the  27th  of  March,  1820.  It  enacted 
that  there  should  be  a  court  of  record  establish^,  &c.,  by  the 
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name  and  style  of  the  district  court  for  the  city  and  coimty  of 
Lancaster,  which  should  consist  of  a  president,  who  should 
have  >power  to  hear  and  determine  all  civil  pleas  and  actions, 
real,  personal,  and  mixed,  and  for  the  trial  of  all  such  pleas  and 
actions  should  have  cuid  exercise  the  saime  powers,  authorities, 
and  jurisdictions  as  are  now  vested  by  law  in  the  court  of  com- 
mon pleas  for  the  county  of  Lancaster.  Provided,  the  said  dis- 
trict court  should  have  no  jurisdiction  either  originally  or  on 
appeal,  except  when  the  sum  in.  conttoversy  should  exceed 
$  300.  The  2d  section  enacted,  that  all  suits  and  causes  depend- 
ing in  the  court  of  common  pleas  of  the  county  of  Lancaster, 
where  the  sum  in  controversy  exceeded  jSSOO,  might,  at  the 
election  of  either  party,  be  transferred  to  the  district  court,  to  be 
there  heard,  tried,  and  determined.  This  act  is  copied  from  the 
act  <' erecting  the  district  court"  of  Philadelphia,  the  preamble 
to  which  expresses  the  object  of  the  law  to  be,  to  remedy  the 
inconvenience  arising  from  the  great  increase  and  accumulation 
of  business  in  the  court  of  comnK)n  pleas,  in  consequence 
whereof  that  coiurt  became  incompetent  to  the  speedy  and  effec- 
tual administration  of  justice  to  the  citizens  of  the  district. 

The  judges  of  the  court  of  common  pleas,  being  ex  officio 
judges  of  the  orphans'  court,  of  oyer  and  terminer,  and  the 
quarter  sessions,  the  mass  of  business  of  a  different  description 
from  civil  pleas  which  falls  to  their  jurisdiction,  is,  in  a  county 
like  this,  sufficient,  as  experience  has  proved,  to  occupy  their 
whole  attention.  It  was  to  relieve  them  from  the  greater  por- 
tion of  that  branch  of  their  duties,  which  related  to  the  deter- 
mination of  civil  pleas  and  actions,  that  the  district  court  was 
originally  established;  and  for  this  purpose  the  same  powers 
and  jurisdictions  were  given  to  it  as  were  vested  in  the  court  of 
common  pleas.  Those  civil  pleas,  and  actions  embraced  aU 
causes  arising  out  of  contracts  or  torts,  in  which  any  sum  of 
money  of  the  prescribed  amount  was  demanded  or  sought  to  be 
recovered  either  as  debt  or  damages.  Did  they  embrace  do- 
mestic attachments?  in  other  words,  were  domestic  attachments 
included  in  the  jurisdiction  thus  vested  in  the  district  court? 

1.  Is  there  any  reason  why  they  should  not  have  been  ia« 
eluded  as  well  as  other  writs  for  the  recovery  of  money?  It  is 
not  denied  that  foreign  attachment  is  withiQ  the  jorisdictkm  of 
this  court.    Why  should  not  the  authority  to  issue  domeetic  as 
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well  as  foreign  attachments  have  been  conferred  upon  the  di»- 
trict  court?    One  is  a  proceeding  in  rem  as  well  as  the  other; 
and  the  fore^  attachment  continues  so  tbroughont  no  less  than 
the  domestic,  if  the  defendant  does  not  appear  and  dissolve  it. 
Domestic  attachments  were  within  the  jurisdiction  of  the  court 
of  common  pleas,  by  the  authority  granted  in  the  acts  of  17S3 
and  1807,  before  referred  to;  and  where  the  debt  for  which  they 
are  issued  is  of  sufficient  amount,  they  are  of  that  kind  of  busi- 
ness for  the  determiftation  of  which  the  district  court  was 
established.    2.  It  is  said  that  the  proceeding  by  domestic 
attachment  is  not  according  to  the  course  of  the  common  law, 
and  therefore  the  district  court  cannot  have  cognizance  of  it, 
under  the  act  of  assembly  which  vests  in  it  jurisdiction  of  civil 
pleas  and  actions  alone.    But  this  same  objection  lies  just  as 
well  to  foreign  attachments,  in  regard  to  which  the  jurisdiction 
of  thb  court  is  conceded.    Does  a  sound  interpretation  of  the 
act  of  1820  require  this  restriction?    It  cannot  be  contended 
that  ^'all  civil  pleas  and  actions,  suits  and  causes,"  are  not  em- 
braced by  its  provisions;  for  these  terms  are  all  used  in  different 
sections  of  the  act,  to  describe  the  cases  intended  to  be  subjected 
to  the  jurisdiction  of  the  new  court,  and  comprise  statutory 
remedies  as  well  as  those  which  may  be  considered  strictly  as 
common  law  pleas,  actions,  or  suits.    The  action  of  ejectment 
now  used,  and  actions  for  legacies,  are  remedies  provided  by 
our  acts  of  assembly,  the  former  new  in  the  mode  of  proceeding, 
the  latter  in  the  subject  of  demand,  as  actions  at  law;  and  yet 
the  jurisdiction  of  the  district  court  over  such  actions  is  indis- 
putable.   3.  Domestic  attachment  is  said  not  to  be  according  to 
the  course  of  the  common  law,  because  it  proceeds  from  begin- 
ning to  end  without  a  trial  by  jury,  and  in  a  mode  not  known 
to  die  common  law.    But  it  does  not  vary  more  in  this  respect 
from  the  common  law  methods  of  investigation  than  foreign 
attachment,  nor  does  it  vary  more  from  the  ordinary  common 
law  trials  than  the  method  of  proceeding  before  auditors  in 
account  render.    As  there  is  nothing  in  the  particular  organi- 
zation of  the  court  of  common  pleas  which  peculiarly  adapts  it 
to  the  jurisdiction  of  this  writ,  so  it  is  inconceivable  why  its 
jurisdiction  should  be  more  tenacious  of  a  remedy  provided  by 
an  act  of  assembly  than  of  those  which  are  derivable  from  the 
common  law.   4*  But  is  not  the  remedy  of  domestic  attachment 
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included  in  the  tenns  <<  civil  pleas  and  actions,  suits  or  causes?" 
Civil  pleas^  actions^  and  suits  are  used  as  synonymous  or  equi- 
valent phrases,  as  in  3  Black.  Comm.  40.  Plea^  or  suits  are 
regularly  divided  into  two  sorts,  pleas  of  the  crown  and  common 
pleas.  Common  pleas  include  all  civil  actions  depending  be- 
tween subject  and  subject,  "  with  jurisdiction  to  hear  and  deter- 
mine all  pleas  of  land"  &c.  Ibid.  39.  So,  in  the  21st  section  of 
the  act  for  establishing  courts  of  judicature  within  this  province, 
passed  22d  May,  1722,  "which  said  justices  of  the  county  court 
of  common  pleas  shall  hold  pleas  of  assizes,  scire  facias j  reple- 
vins, and  hear  and  determine  all  and  all  manner  of  pleas, 
actions,  suits  and  causes,  civil,  personal,  real,  and  mixed,"  &c 
Suits  are  denominated  by  Blackstone  (3  Bl.  Comm.  117),  "re- 
medial instruments  of  justice."  "  The  several  suits  or  remedial 
instruments  of  justice,  are  from  the  subject  of  them  distinguished 
into  three  kinds,  actions  personal,  real,  and  mixed.  Under 
these  three  beads,"  he  observes,  "may  every  species  of  remedy 
by  suit  or  action  in  the  courts  of  common  law  be  comprised.** 
Personal  actions  are  such  whereby  a  man  claims  a  debt  or  per- 
sonal duty,  or  damages  in  lieu  thereof.  Lord  Coke  says:  Civil 
actions  are  such  as  tend  only  to  the  recovery  of  that  which,  by 
reason  of  any  contract,  tort,  or  wrong  of  another,  is  due  to  us. 
2  Inst.  61.  •^ctio  nihil  aliud  esty  quam  Jus  prosequendi  in 
judicio  quod  alioni  debetur,  is  Bracton's  definition.  An  action 
is  the  form  of  a  suit  given  by  law  for  the  recovery  of  that  which 
is  one's  due.  It  is  the  legal  demand  of  one's  right.  Co.  Litt 
285. 

These  descriptions  and  definitions  are  sufilciently  b]:oad  to 
embrace  domestic  attachment,  which  is  a  mode  of  proceeding 
prescribed  by  the  acts  of  assembly  for  the  recovery  of  that  which 
is  one's  due,  and  properly  falls  under  the  head  of  personal 
actions  or  suits. 

The  term  chuse  is  one  of  the  widest  signification.  We  speak 
of  causes  for  trial,  and  causes  for  argument.  We  apply  it  to 
exceptions  to  assignees'  or  trustees'  accounts,  exceptions  to  bills 
of  costs,  to  motions  and  rules,  and  to  every  matter  presented  as 
a  distinct  subject  of  litigation.  It  is  synonymous  with  legal 
controversy,  and  is  defined  by  Johnson  to  be  a  subject  of  litiga- 
tion. There  can  be  no  doubt  that  a  domestic  attachment  is  a 
cause  in  the  sense  of  that  word,  as  it  is  used  in  the  2d  section 
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of  tbe  act  of  1820,  by  which  it  was  enacted,  that  all  suits  and 
causes  depending  in  the  court  of  common  pleas  of  the  county 
of  Lancaster,  where  the  sum  in  controversy  exceeded  j^300, 
might,  at  the  election  of  either  plaintiff  or  defendant,  be  trans- 
ferred to  the  district  court. 

Domestic  attachment  is  founded  on  a  debt  claimed  to  be  due 
by  the  party  who  sues  it  out,  and  being  within  the  definition  of 
the  terms  civil  phas^  actions^  suits,  or  carisesj  and  there  being 
no  rational  ground  for  excluding  the  remedy  from  the  general 
znass  of  business,  of  which  jurisdiction  was  given  to  the  district 
court,  I  am  of  opinion,  it  was  intended  by  the  act  establishing 
this  court  to  invest  it  with  jurisdiction  in  cases  of  domestic 
attachment,  as  well  as  in  other  causes  where  the  plaintiffs  pro- 
ceed for  any  stated  amount  (exceeding  the  sum  specified)  of 
debt  or  damages. 

This  conclusion  is  confirmed  by  the  act  reorganizing  the  dis- 
trict court,  which  extends  its  jurisdiction  to  "cases"  where  the 
sum  in  controversy  exceeds  j^lOO,  directing  that  all  suits  and 
causes  depending  in  the  court  of  common  pleas  of  Lancaster 
county,  where  the  sum  in  controversy  exceeds  jS200,  should 
thenceforth  cease  and  determine.  The  design  of  relieving  the 
judges  of  the  court  of  common  pleas  of  the  entire  burden  of  their 
common  pleas  business,  wherever  the  sum  in  controversy  ex- 
ceeded the  amount  thus  specified,  is  manifest.  All  suits  and 
causes,  all  civil  actions,  all  civil  pleas  and  actions,  real,  personal, 
and  mixed,  are  the  phrases  employed  in  this  act,  indicating  the 
purpose  of  the  legislature  to  include  every  proceeding  in  which 
there  should  be  an  amount  in  controversy  of  {^200  and  upwards. 

The  practice  of  the  profession,  it  seems,  has  been  conformable 
to  this  idea.  In  the  district  court  of  Philadelphia  there  have 
been  several  cases  of  domestic  attachment,  and  the  jurisdiction 
of  the  court  passed  unquestioned.  Two  cases  were  cited  on 
the  argument,  from  1  Miles's  R.  pp.  75  and  422.|  There  have 
also  been  cases  of  the  same  kind  in  this  court.  A  domestic 
attachment  was  issued  on  the  8th  April,  1822,  at  the  instance 
of  George  Hitzelberger  v,  John  Lechler,  and  was  removed  from 
the  court  of  common  pleas  into  the  district  court,  to  June  term, 
1823,  No.  126,  where  it  was  afterwards  disposed  of  without 
any  objection  to  the  jurisdiction.  On  the  15th  December,  1835, 
a  domestic  attachment  was  issued  by  EL  Brubaker  v.  John 
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Levering,  in  this  court  A  case  stated  tvas  presented  to  the 
court  for  their  opinion,  in  reference  to  a  part  of  the  defendant's 
property,  on  which  there  were  claims  interfering  with  those  of 
the  trustees  appointed  to  take  possession  of  the  estate  of  the 
debtor.  No  objection  was  suggested  to  the  court's  jurisdiction. 
Many  other  cases  might  no  doubt  be  found,  to  establish  the 
general  opinion  with  respect  to  the  jurisdiction  of  this  court  over 
the  writ  of  domestic  attachment,  but  I  would  not  wish  to  luge 
unduly  a  sub  silentio  practice. 

I  have  since  the  argument  met  with  the  case  of  the  claimant 
of  the  ship  Portland  v.  Lewis,  (a  proceeding  by  attachment 
under  the  act  of  the  9th  of  February,  1793),  which  is  reported 
in  2  S.  &  R.  197,  and  conclusively  sustains  the  views  I  have 
exhibited  above.    This  was  a  proceeding  in  rem  by  a  ship 
carpenter,  against  the  body  of  the  ship,  for  work  and  materials. 
«  As  long  as  we  had  a  state  court  of  admiralty,"  said  c.  j.  Tilgh- 
man,  ^^  suits  of  this  kind  were  brought  in  that  court  by  virtue 
of  an  act  of  assembly  passed  the  27th  of  March,  1784.    But  the 
admiralty  jurisdiction  of  the  state  having  been  taken  away  since 
the  adoption  of  the  present  constitution  of  the  United  States,  the 
same  proceeding  against  the  ship  which  formerly  took  place  in 
the  court  of  admiralty  is  now  pursued  in  the  court  of  common 
pleas,  by  virtue  of  the  act  of  the  9th  February,  1793.    The 
whole  proceedings  are  different  from  the  course  of  the  common 
law,  except  that  the  trial  of  disputed  facts  is  by  jury.    But  then 
the  facts  being  ascertained,  the  decree  and  execution  are  accord- 
ing to  the  civil  law."    A  judgment  in  this  case  was  rendered 
by  the  common  pleas  of  Philadelphia  in  favour  of  the  plaintiff, 
on  the  4th  April,  1814,  and  on  the  removal  of  the  record  to  the 
supreme  court,  this  among  other  errors  was  assigned,  viz., « the 
court  of  common  pleas  had  not  jurisdiction  of  the  cause.    It 
ought  to  have  been  tried  and  decided  in  the  district  court  for 
the  city  and  cQunty  of  Philadelphia."    For  this  error  the  judg- 
ment was  reversed.    The  objection  to  the  jurisdiction  of  the 
court  of  common  pleas  is  thus  stated  by  the  chief  justice: 
.  <<  While  this  suit  was  depending  in  the  court  of  common  pleas, 
and  before  the  trial  by  jury,  an  act  of  assembly  was  passed 
(30th  March,  1811),  by  which  a  new  court  was  established,  by 
the  name  of  <  the  district  court  for  the  city  aad  county  of  Phi- 
ladelphia.'   This  court  had  jurisdiction  of  'all  civil  pleas  and 
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actions^  real,  personal,  and  mixed,  where  the  sum  in  oootro- 
▼ersy  exceeded  0100/  and  it  was  directed  by  the  act,  that 
from  and  after  the  first  Monday  in  June,  1811,  all  suits  and 
causes  depending  in  the  court  of  common  pleas  of  the  city 
and  county  of  Philadelphia,  where  the  sum  in  controversy  ex- 
ceeded  j^lOO,  should  be  transferred  to  the  said  district  court, 
there  to  be  heard,  tried,  and  determined;  and  the  original  juris* 
diction  of  the  said  court  of  common  pleas,  in  all  civil  actions 
where  the  sum  in  controversy  exceeded  9100,  was  thenceforth 
to  cease  and  determine.  The  sum  in  controveriy  in  this  case 
exceeded  9 100;  and  the  action  was  certainly  a  civil  one,  though 
not  in  the  common  law  form,  so  that  the  case  falls  directly 
within  the  words  of  the  law,  and  I  think  directly  within  its  in- 
tent; for  I  can  see  no  reason  for  a  distinction  between  this  and 
the  usual  conmion  law  actions.  The  district  court  was  to  have 
no  cnmma/ jurisdiction,  but  as  to  civil  actions  the  only  criterion 
of  jurisdiction  was  the  value  of  the  matter  in  controversy.  The 
court  of  common  pleas  ought  therefore  to  have  sent  the  record 
to  the  district  court,  and  all  their  proceedings  after  the  first  Mon- 
day in  June,  1811,  were  erroneous.'* 

It  is  clear  then,  that  before  the  act  of  13th  of  June,  1836,  this 
court  had  jurisdiction  of  domestic  attachments;  and  it  may  be 
stated  upon  the  authority  of  this  case  of  the  ship  Portland  v. 
Lewis,  that  its  jurisdiction,  after  the  1st  day  of  May,  1826, 
where  the  sum  in  controversy  exceeded  0200,  was  exclusive. 

2.  It  has  already  been  remarked,  that  the  act  of  the  13th  of 
June,  1836,  contains  no  express  reference  to  the  district  courts, 
or  mention  of  them  by  name.  The  1st  section  begins  thus: 
«  That  writs  of  domestic  attachment  may  be  issued  by  the  court 
of  common  pleas  of  the  county  in  which  any  debtor,  being  an 
inhabitant  of  this  commonwealth,  may  reside,''  &c.;  and 
throughout  the  act  the  court  of  common  pleas,  and  no  other,  is 
named.  Bat  there  is  nothing  in  the  act  to  evince  an  intent  to 
vest  any  new  jurisdiction  in  that  court,  or  to  interfere  with  or 
change  the  jurisdiction  of  the  district  court  The  general  scope 
of  this  act  is  to  recast  and  consolidate  the  various  acts  relative 
to  domestic  attachments,  with  very  little  alteration  of  their 
essential  provisions.  No  reason  can  be  assigned,  why  the  legis- 
lature should  have  desired  to  change  the  jurisdiction  of  the 
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several  courts  in  those  counties  where  the  district  courts  are 
established  by  law. 

These  district  courts  are  essentially  courts  of  common  pleas, 
their  jurisdiction  being  to  hear  and  determine  all  civU  pleas  and 
actions,  the  communia  plcunta,  and  those  alone,  and  being  for 
this  purpose  substituted  for  that  of  the  court  of  common  pleas 
in  the  three  cities  and  counties  of  Philadelphia,  Lancaster,  Pitts- 
burgh, and  Allegheny.  It  would  therefore  be  no  mistake,  in 
describing  them  by  their  business,  to  designate  them  as  courts  of 
common  pleas.  Tlie  distinction  between  the  name  and  the 
description,  as  applicable  to  persons,  is  familiar  to  legal  science; 
and  an  individual  may  be  equally  well  indicated  by  eith^.  In 
fifty  of  the  counties  of  this  commonwealth,  the  tommuniapla- 
cita  are  committed  to  the  jurisdiction  of  the  courts  of  common 
pleas,  so  called.  In  the  three  cities  and  counties  above  men- 
tioned, they  belong  by  several  acts  of  assembly  to  district  courts. 
So  stood  the  law  at  the  passage  of  the  act  of  the  13th  June, 
1836.  Is  it  reasonable  to  consider  this  act,  which  was  passed 
for  the  purpose  of  collecting  into  one  law  the  scattered  provisions 
relating  to  domestic  attachments,  as  changing  the  jurisdiction  of 
any  court  with  respect  to  the  remedy,  when  nothiiig  is  expressed 
to  indicate  such  a  design;  or  is  it  not  more  probable,  that  the 
legislature  had  no  intention  to  interfere  with  the  existing  juris- 
dictions, but  in  speaking  of  the  courts  of  common  pleas,  intended 
such  courts  as  have  jurisdiction  of  civil  pleas,  suits,  and  actions? 

This  intention  may  be  inferred  from  the  fact,  that  three  days 
after  the  act  relating  to  domestic  attachments  was  passed,  they 
passed  a  general  act,  <<  relating  to  the  jurisdiction  and  powers 
of  courts,"  in  which,  had  they  intended  to  change  the  relative 
jurisdiction  of  the  courts  of  common  pleas  and  district  courts, 
they  would  have  effected  it  by  an  explicit  enactment.  But  al- 
though the  district  courts  are  mentioned  in  the  3d  section,  in 
connexion  with  others,  yet  in  the  12th  section,  in  which  the 
jurisdiction  and  power  to  hear  and  determine,  within  the  respec- 
tive coimties,  all  pleas,  actions,  suits  and  causes,  civil,  personal, 
real  and  mixed,  are  given,  the  courts  of  common  pleas  alone  are 
mentioned.  The  added  clause,  however,  <<  according  to  the  con- 
stitution and  laws  of  this  commonwealth,"  would  make  this 
law  declaratory  only,  in  regard  to  the  foregoing  enactment,  even 
if  the  whole  act,  so  far  as  subsisting  laws  are  merely  re-enacted, 
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were  not  clearly  of  that  character.  Considering  these  acts  as 
revised  statutes,  and  with  reference  to  the  explanations  of  the 
commissioners  by  whom  they  were  drawn,  it  appears  to  me 
that  the  most  reasonable  construction  of  the  act  relating  to  do- 
mestic attachments,  is  that  which  assigns  the  jurisdiction  to  the 
several  courts,  in  which  it  resided  according  to  the  pre-existing 
law.  With  respect  to  the  case  under  consideration,  wherein  the 
amount  exceeds  $  200,  we  have  seen  that  the  jurisdiction  was  - 
vested  in  this  court  by  the  act  of  1826,  re-organizing  the  same. 
In  addition  to  the  general  consideration,  applicable  to  the  ques- 
tion, there  is  a  rule  now  to  be  noticed,  which  is  conclusive  so 
far  as  the  present  motion  is  concerned.  It  is  thus  stated  by  judge 
Duncan,  in  Kline  v.  Wood,  9  S.  &  R.  298j  "  It  is  a  clear  princi- 
ple in  the  construction  of  statutes,  that  the  jurisdiction  of  a  court 
of  record  cannot  be  taken  away,  but  "by  express  negative  words." 
This  language  is  abundantly  strong  for  the  present  purpose; 
since  there  are  no  words  whatever  in  the  act  relating  to  domes- 
tic attachments,  to  take  away  the  jurisdiction  of  the  district 
court,  except  by  way  of  inference  and  implication.  But  it  will 
be  seen  in  Rex  v.  Merely,  2  Burr.  1041,  that  the  rule  is  stronger 
even  than  it  is  laid  down  by  judge  Duncan;  for  express  nega- 
tive words  are  not  sufficient,  without  declaring  that  the  particu- 
lar court  shall  not  have  jurisdiction.  The  case  was  an  appli- 
cation to  the  'king's  bench  for  a  certiorari,  to  remove  several 
orders  made  by  a  justice  of  the  peace,  convicting  a  methodist 
preacher,  under  the  conventicle  act  of  the  22  Charles  II.  c.  1. 
The  13th  section  directed,  "that  this  act  and  all  clauses  therein 
contained,  shall  be  construed  most  largely  and  benelScially  for 
the  suppressing  of  conventicles,  and  four  the  justification  and 
encouragement  of  all  persons  to  be  employed  in  the  execution 
thereof  And  in  the  6th  section  was  a  clause,  "that  no  other 
court  whatsoever  shall  intermeddle  with  any  cause  or  causes  of 
appeal  upon  this  act;  but  they  shall  be  finally  determined  in  the 
,  quarter  sessions  only" — which  negative  words,  it  was  argued, 
must  include  all  the  courts  of  judicature  in  the  kingdom,  and 
this  court  in  particular,  as  being  most  liable  to  meddle  with 
matters  of  this  kind.  "To  what  purpose,'*  it  was  asked, 
"  should  a  certiorari  issue,  when  the  court  can  neither  intermed- 
dle with  the  fact  or  form.''  But  the  court  were  unanimously  of 
opinion,  that  a  certiorari  ought  to  issue,  and  they  said, "  the  juris- 
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• 
diction  of  this  conrt  is  not  taken  away,  unless  there  be  express 
words  to  take  it  away:  this  is  a  point  settled." 

My  opinion,  then,  upon  the  question  presented  by  the  motion 
to  dissolve  the  domestic  attachment  being,  that  this  court  has 
jurisdiction  thereof— the  rule  to  show  cause,  granted  at  the  in- 
stance of  Dr.  GXaiZyis  discharged. 


laird's  administrators  v.  laird. 

1*  a  de^dant,  in  an  ezeeution  by  Tirtue  of  which  land  hat  been  aold,  wbo  hat 
been  recently  diacharged  under  the  late  act  of  congreas  as  a  bankrupt,  is  not  en- 
titled to  ask  that  the  sale  ahould  be  set  a^ide. 

S.  Thoae  only  who  are  interested  in  the  fond  or  the  land,  can  make  sneh  an  appii> 
cation. 

Rule  to  show  cause  why  the  sheriff's  sale  of  the  defendant's 
real  estate^  shall  not  be  set  aside.    Affidavit  filed. 

Hates,  president: 

The  first  question  raised  on  the  hearing,  was  in  relation  to 
the  right  of  James  Laird,  defendant,  to  make  objection  to  the 
sheriff's  sale — on  the  ground,  that  he  had  no  interest  in  the  sub- 
ject matter,  having  been  discharged  as  a  bankrupt,  on  the  29th 
of  April,  1843,  whereas  the  sale  was  made  on  the  23d  of  May 
ensuing. 

It  is  urged  that  no  one  can  interfere,  but  isuch  as  have  some 
interest  in  the  fund  or  the  land ;  and  that  the  bankrupt  has  none, 
as  whatever  interest  he  might  have  formerly  had,  belongs  to  his 
assignee  for  the  benefit  of  his  creditors  since  the  decree  of  bank- 
ruptcy. To  this,  it  is  answered,  that  as  defendant,  he  has  an 
interest  in  the  surplus,  should  there  be  any,  of  the  proceeds  of 
sale  over  and  above  the  amount  of  his  debts,  and  he  is  therefore 
interested  in  having  those  proceeds  augmented  by  the  best  pos- 
sible sale.  It  is  said  also,  that  as  bankrupt,  he  is  interested; 
since  the  assignee,  after  all  his  debts  paid,  must  re-«8sign  the 
property  re^iaining  over;  so  that  if  the  sale  were  for  an  inade- 
quate price,  he  is  injured  and  entitled  to  demand  that  the  same 
be  set  aside,  for  sufficient  reasons.  The  reply  is,  that  all  reason- 
able presumption  is  against  any  surplus,  for  the  decree  of  bank- 
ruptcy is  founded  on  the  fact  of  the  defendant's  insolvency,  an^ 
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the  burthen  of  proof  with  respect  to  his  interest,  is  necessarily 
thrown  by  the  exhibition  of  that  decree  upon  him:  it  is  for  him 
to  show  that  there  can  be  a  surplus — ^that  his  property,  as  com- 
pared with  his  debts,  renders  such  a  result  in  any  degree  pro- 
bable. 

For  the  court,  it  is  enough  to  know,  that  there  is  not  the 
slightest  probabUity,  from  the  facts  shown,  that  the  defendant 
can  ever  be,  as  he  certainly  is  not  notOy  interested  in  the  sheriff's 
sale.  The  defendant  is  a  voluntary  bankrupt  By  his  petition, 
he  declared  himself  unable  to  meet  his  debts  and  engagements. 
Before  the  decree  of  bankruptcy,  he  bond  fide  surrendered  all 
his  property  and  rights  of  property;  and  these  of  every  name 
and  nature,  and  whether  real,>personal  or  mixed,  were  divested 
by  the  decree  and  operation  of  the  bankrupt  act,  out  of  him, 
and  vested  in  his  assignee,  with  <<  all  the  rights,  titles,  powers 
and  authorities  to  sell,  manage  and  dispose  thereof,  and  to  sue 
for  and  defend  the  same,  as  fully  to  all  intents  and  purposes,  as 
the  same  were  vested  in  or  might  be  exercised  by  such  bankrupt 
before  or  at  the  time  of  his  bankruptcy  declared.'' 

The  defendant's  declaration  in  lus  petition,  seems  to  coincide 
with  the  belief  of  the  lien  creditors,  who  all  desire  that  the  sale 
should  be  confirmed;  although  the  purchase  money  is  not  suffi- 
cient to  reach  the  claims  of  some  of  the  yoimger  hens.  The  as- 
signee of  the  bankrupt  interposes  no  objection  to  the  sale.  In 
short,  no  one  objects  but  the  defendant,  who  by  his  bankruptcy 
is  divested  of  all  property  and  rights  of  property  in  the  estate 
sold.  I  am  therefore  of  opinion,  that  he  is  not  entitled  to  prefer 
any  objection  to  the  proceeding,  and  that  the  sale  be  confirmed. 

Ruk  discharged. 


MR  DUPONCEAU'S  WILL. 

We  have  received  the  following  communication  on  the  sub* 
ject  of  the  Extract  from  the  late  Mr.  Daponceau's  Will,  con* 
tained  in  a  former  No.  of  this  Journal.  It  gives  us  great 
pleasure  to  make  room  for  the  remarks  of  our  correspondent. 

7b  fhe  Editor  qfthe  Pennsylvania  Latp  Journal. 
DsAR  Six.— As  the  publication  in  your  No.  for  May  last,  of 
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an  e^^tract  from  Mr.  Duponceau's  Will,  may  possibly  injure  the 
Historical  Society  of  Pennsylvania,  I  have  no  doubt  that  you 
will  allow  a  member  of  that  body  to  state  through  your  columns, 
that  Mr.  Duponceau's  Will  was  written  several  years  since,  and 
that  the  Historical  Society  is  not  now  <^  in  danger  of  perishing 
for  want  of  support."  Within  the  last  two  years  it  has  "in- 
creased the  number  of  its  members/'  and  having  removed  to  a 
room  of  which  it  has  the  exclusive  possession,  where  its  collec- 
tion of  books  and  pictures  can  be  properly  dis]}layed,  and 
affording  accommodations  for  future  acquisitions,  it  bids  fair  to 
become  what  such  a  society  ought  to  be. 

D. 
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Reports  of  Cases  argued  and  adjudged  in  the  Supreme  Court 
of  the  United  States j  January  Term,  1844.  By  Benjamin 
C.  Howard,  Counsellor  at  Law,  and  Reporter  of  the  Deci- 
sions of  the  Supreme  Court  of  the  United  States.  Vol.  H. 
Containing  in  the  Appendix  the  Opinion  of  the  Hon.  Chief 
Justice  Taney,  in  the-  Case  qf  the  Bank  of  the  United 
States  V.  The  United  States.  Philadelphia:  T.  &  J.  W. 
Johnson,  Law  Booksellers.    1844. 

We  have  but  little  space  left  for  any  remarks  on  the  above 
volume  of  Reports.  It  is  an  improvement  on  the  1st  volume 
in  several  respects,  and  among  others,  in  its  style  of  reporting, 
though  that  still  has  its  faults.  The  cases  reported  are  of  more 
importance  than  those  contained  in  ihe  1st  volume;  some  of 
them  will  be  studied  with  great  interest.  The  censure  which 
was  so  well  bestowed  upon  the  previous  volume  by  the  ^  Law 
Reporter"  has  had  a  salutary  effect,  and  the  hope  expressed  by 
the  editor  of  the  Reporter  is  partly  realized.  We  presume  18th 
Peters  will  soon  be  published.  The  17th  followed  closely  on 
the  appearance  of  1  Howard. 

The  Pennsylvania  Law  Directory^  for  the  year  1844.  Phila* 
delphia:  Lindsay  &  Blakiston.     1844. 


THE 

PENNSYLVANIA  LAW  JOURNAL. 


CONSTITUTIONAL  LAW. 


.    FLANAGAirs'  CAS£. 

During  the  last  session  of  the  legislature  of  this  state,  a  point 
of  constitutional  law  may  be  said  to  have  been  -decided  by  the 
concurrence  of  the  three  co-ordinate  branches  of  the  govern- 
ment, and  this  unanimity,  upon  a  question  of  paramount  im<> 
portance,  brought  about  by  the  convincing  reasonuig  of  the 
judges  of  the  supreme  court,  induces  us  to  give  the  decision  a 
place  in  this  Journal,  so  that  it  may  be  at  hand  whenever  the 
authority  of  the  case  may  hereafter  be  required. 

By  an  act  of  the  general  assembly,  passed  the  4th  of  April, 
1844,*  one  of  the  judges  of  the  'supreme  court  was  authorised 
and  required  to  hold,  at  the  court-house  in  the  county  of  Cam- 
bria, in  conjunction  with  one  or  more  of  the  associate  judges  of 
said  county,  a  special  court  of  oyer  and  terminer,  and  to  hear 
and  determine  a  rule  to  show  cause  why  the  verdict  of  the  jury, 
and  the  sentence  of  the  court  of  oyer  and  terminer  of  that  county^ 
in  the  case  of  the  Commonwealth  v.  Bernard  Flanagan  and 
Patrick  Flanagan,  indicted  for  the  murder  of  Elizabeth  Holden, 
should  not  be  set  aside,  and  a  new  trial  be  granted  on  cause 
shown  by  the  defendants. 

On  the  15th  of  the  same  month,  the  governor  transmitted  to 
the  senate  and  house  of  representatives  a  copy  of  a  commu* 
nication  from  hon.  John  B.  Gibson,  chief  jostice  of  the  supreme 
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court,  relative  to  the  above,  act,  and  remarked,  that  emanatmg 
from  a  co-ordinate  branch  of  the  government  in  the  exercise  of 
its  constitutional  functions,  and  involving,  .as  the  question  did, 
the  lives  of  two  citizens  of  this  commonwealth,  the  communi- 
cation deserved  the  serious  consideration  of  the  legislature. 

The  chief  justice,  in  his  letter  to  the  governor,  acknowledges 
the  receipt  of  a  copy  of  the  act  in  question  from  the  secretary 
of  the  commonwealth,  and  proceeds  to  say  that  his  brethren, 
with  the  exception  of  judge  Huston,  who  was  too  sick  to  attend 
to  business,  concur  with  him,  that  they  are  forbidden  by  the 
constitution  to  execute  the  power  intended  to  be  conferred. 
He  then  continues:* 

"The  reasons  which  have  led  us  to  this  conclusion,  and 
which  we  wish,  through  you,  respectfully  to  submit  to  the 
legislature,  are  briefly  these. 

«  The  constitution  (art.  v.  sect.  5,)  provides  that  the  judges 
of  the  court  of  common  pleas  in  each  county  shall,  by  virtue  of 
their  offices,  be  justices  of  oyer  and  terminer  and  general  jail 
delivery,  for  the  trial  of  capital  and  other  offenders  therein:  and 
two  of  the  said  judges,  the  president  being  one,  shall  be  a 
quorum:  but  they  shall  not  hold  a  court  of  oyer  and  terminer, 
when  the  judges  of  the  supreme  court,  or  any  of  them  shall  be 
sitting  in  the  same  county.  The  party  accused  as  well  as  the 
commonwealth  may,  under  such  regulations  as  shall  be  pre- 
scribed by  law,  remove  the  indictment  and  proceedings,  or  a 
transcript  thereof,  into  the  supreme  court. 

"  Now,  the  act  proposes  to  constitute  a  court  of  oyer  and  ter- 
miner, of  which  judges  of  the  court  of  common  pleas  are  to  be 
a  component  part,  the  president  not  being  one.  This  cannot 
constitutionally  be  done.  The  place  of  the  president  can  no 
more  be  supplied  by  putting  a  judge  of  the  supreme  court  into 
it,  than  by  putting  the  president  judge  of  a  neighbouring 
district  into  it. 

<<  Again:  It  is  proposed  that  judges  of  the  common  pleas  shall 
hold  a  court  of  oyer  and  terminer,  while  a  judge  of  the  supreme 
court  is  sitting  in  the  county  for  the  same  purpose.  The  pro- 
vision that  judges  of  the  supreme  court,  and  judges  of  the 
common  pleas,  (though  both  judges  of  oyer  and  terminer  but 

'  Journal  of  Senate,  toL  I  Sewkm  1844,  p.  701. 
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by  different  commissions^)  shall  not  exercise  their  functions  in 
the  same  place,  and  at  the  same  time,  conclusively  shows  that 
they  shall  not  exercise  them  in  conjunction.  The  object  was 
to  put  the  benefit  of  the  highest  judicial  authority  and  expe- 
rience within  the  reach  of  the  commonwealth  and  the  accused 
reciprocally.  But  the  benefit  would  be  illusory,  if  the  functions 
of  the  supreme  judges  might  be  impeded  or  controlled  by  the 
fimctions  of  inferior  judges  more  numerous,  and  therefore  more 
powerful.  Such  a  mixture  of  functions  is  unknown  to  the 
constitution.  It  is  not  perceived  that  a  judge  of  the  supreme 
court  and  a  judge  of  the  common  pleas  can  sit  together  as 
justices  of  oyer  and  terminer,  by  virtue  of  the  authority  ema- 
nating from  distinct  and  discordant  commissions.  Their  com- 
missions do  not  make  them  judges  of  the  same  court,  and  the 
authority  emanating  from  their  commissions  can  have  no  greater 
effect.  Is  the  court  proposed  to  be  constituted  a  superior  or  an 
inferior  one?  If  the  former,  then  are  judges  of  the  common 
pleas  to  be  judges  of  the  supreme  court — ^if  the  latter,  then  is  a 
judge  of  the  supreme  court  to  be  a  judge  of  the  common  pleas. 
If  the  proposed  court  is  to  be  the  supreme  court,  then  the  pro- 
ceedings cannot  be  removed  into  the  supreme  court,  for  they 
are  there  already ;  but  without  the  benefit  of  revision  by  all  the 
judges,  the  act  would  obliterate  the  distinction,  so  strongly 
marked  between  the  superior  and  inferior  courts. 

"  Still  further:  By  the  I5th  section  of  the  bill  of  rights,  it  is 
declared  that  no  commission  of* oyer  and  terminer  shall  be 
issued.  The  act  in  question,  thoug^  not  in  form  a  commission 
of  oyer  and  terminer,  has  all  the  effect  of  one,  and  it  is  therefore 
inconsistent  with  at  least  the  intent  of  the  constitution,  which 
meant  to  secure  to  the  commonwealth,  as  well  as  the  accused, 
a  trial  by  the  ordinary  tribunals,  to  the  exclusion  of  special 
tribunals  created  for  the  trial  of  .particular  cases,  it  was  sup- 
posed, with  a  view  to  produce  a  particular  result.  It  is  true, 
that  the  result  in  this  instance  could  not  prejudice  the  accused; 
but  as  these  special  tribunals  have  been  used  in  other  countries 
as  instruments  of  oppression,  it  seems  that  the  object  was  to 
exclude  them  for  every  purpose,  whether  of  good  or  of  evil. 
It  is,  indeed,  provided  by  the  1st- section  of  the  5th  article,  that 
the  judicial  power  shall  be  vested  in  certain  enumerated  courts, 
^and  in  such  other  courts  as  the  legislature  shall  from  tkUQ  to 
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time  establish/  But  this  has  regard  to  courts  established  for 
general  purposes,  and  to  be  held  by  judges  commissioned  for 
those  purposes  expressly.  The  only  practical  exception  to  this 
was  the  high  court  of  errors  and  appeals,  composed  of  the 
supreme  judges  and  presidents  of  the  common  pleas;  but  the 
constitutionality  of  that  court  was  strongly  doubted,  and  it  was 
speedily  abolished. 

«  These  considerations  persuade  us  that  we  are  incompetent 
to  execute  the  power  proposed ;  and  the  more  so,  as  the  matter 
touches  the  lives  of  the  accused.  Should  they  happen  to  be 
executed  under  a  sentence  of  the  court  of  Huntingdon  county, 
it  might  give  rise  to  a  painful  doubt  in  the  mind  of  every  one 
who  had  acted  under  the  statute  of  the  legality  of  his  inter- 
ference. But  there  is  no  necessity  to  raise  such  a  doubt — all 
that  is  required,  is  to  direct  a  judge  of  the  supreme  court  to  hold 
a  court  of  oyer  and  terminer,  to 'receive  a  certified  copy  of  the 
record  from  the  county  court,  and  the  motions  being  disposed 
of,  to  remit  the  record  to  the  court  of  Huntingdon  county  for 
trial,  or  to  the  court  of  Cambria  county  for  execution,  as  the 
case  may  require." 

The  legislature  responded  to  the  request  of  the  executive,  and 
gave  the  subject  immediate  and  serious  attention.  In  a  few 
day§  an  act  was  passed,!  in  accordance  with  the  suggestions  of 
the  judges  of  the  supreme  court  communicated  through  the 
chief  justice,  empowering  one  of  the  judges  of  that  court  to  hold 
a  Special  court  of  oyer  and  terminer.  This  opinion  will,  beyond 
all  doubt,  be  classed  among  decisions  of  established  authority. 


IN  THE  COURT  OF  QUARTER  SESSIONS  FOR  THE 
CITY  AND  COUNTY  OF  PHILADELPHIA. 

[May  Term,  1844. 
COMMONWEALTH   V,    JOHN   FARKIN. 
The  law  of  iDsanily  in  criminal  cases. 

The  prisoner,  John  Farkin,  was  indicted  for  murder  in  the 
first  degree,  in  causing  the  death  of  James  Lemon.    The  de- 
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fence  wasy  that  the  prisoner  was  insane  at  the  time  the  act  ^ 
was  committed.    The  following  rules  on  the  law  of  insanity 
in  criminal  cases,  were  laid  down  in  the  charge  of  the  court  to 
the  jury,  by 

Parsons  J. : 

There  is  no  doubt  but  that  James  Lemon  died  from  violence 
inflicted  upon  his  person,  and  that  the  prisoner  at  the  bar  is  the 
guilty  agent  who  gave  the  fatal  wound. 

The  defence  to  the  accusation  is,  that  the  prisoner  was  insane 
when  he  committed  the  act.  And  it  is  likewise  contended 
that  even  if  you  should  believe  he  had  the  control  of  reason, 
the  offence  is  not  murder  in  the  first  degree. 

Ypur  first  inquiry  should  be,  was  the  prisoner  conscious  ofj 
what  he  was  doing,  aware  of  the  offence  he  was  committing 
and  its  consequences,  when  he  gave  the  terrible  stab  which 
constitutes  his  crime  ?  If  he  was  not,  he  cannot  be  held  res- 
ponsible to  the  laws  of  our  country.  But  if  he  had  reason  and 
understanding,  so  that  he  could  judge  between  good  and  evil, 
he  is  as  much  amenable  to  the  criminal  law  as  any  other  human 
being. 

In  considering  this  part  of  the  case,  I  shall  lay  down  for  your 
reflection  the  following  rules  of  law,  desiring  that  you  make 
a  judicious  application  of  them  to  the  facts,  as  you  may  find 
them. 

1.  Every  man  is  presumed  to  be  of  sound  mind  and  under- 
standing, and  the  law  requires  that  when  it  is  alleged  a  prisoner . 
was  insane  when  he  committed  the  offence,  it  must  be  clearly 
proved ;  and  the  derangement  of  mind  must  be  shown  to  have 
existed  at  the  time  the  offence  was  perpetrated. 

2.  That  there  is  a  distinction  between  civil  and  criminal  cases 
in  the  application  of  the  rules  of  law,  in  relation  to  insanity. 
In  a  civil  case,  if  a  man  appears  from  the  evidence  to  be  nan 
comp'iis  mentis,  the  law  avoids  his  acts  although  it  cannot  be 
traced  to  any  cause,  and  this  may  be  partial  in  its  influence 
upon  his  acts  and  conduct.  But  to  deliver  a  man  from  res- 
ponsibility for  crimes,  above  all  for  a  crime  of  such  great  atro- 
city and  wickedness  as  this,  the  rule  does  not  apply.  To  pro- 
tect a  man  from  criminal  responsibility,  there  must  be  a  , 
deprivation  of  memory  and  understanding,  so  that  he  is  unable 
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to  comprehend  the  nature  of  his  actions,  and  diacriminabe 
between  moral  good  and  evil 

3.  In  order  to  support  the  defence  of  insanity,  it  ought  to  be 
proved  by  the  most  distinct  and  imquestionable  evidence,  that 
the  prisoner  was  incapable  of  judging  between  right  and 
wrong ;  and  in  fact,  it  must  be  proved  to  the  satisfaction  of  the 
jury,  and  beyond  all  doubt,  that  at  the  time  the  prisoner  com- 
mitted the  atrocious  act  with  which  he  is  charged,  he  did  not 
consider  that  murder  was  a  crime  against  the  laws  of  God  and 
nature — and  there  is  no  other  proof  of  insanity  which  will 
excuse  murder  or  any  other  crime. 

4.  The  jury  must  discriminate  between  anger,  rage,  malice, 
love  of  gain,  a  heart  fatally  bent  on  mischief,  and  the  insanity 
produced  by  the  visitation  of  God.  If  you  should  believe  that 
any  of  the  former  were  the  motives  which  influenced  the  con- , 
duct  of  the  prisoner,  and  prompted  the  deed,  then  he  is  respon- 
sible, and  ought  to  be  convicted.  Nor  should  insanity  be  inferred 
simply  from  the  boldness  of  the  deed,  or  the  daring  manner  in 
which  the  crime  was  committed — in  open  day  and  in  the 
presence  of  witnesses — for  a  wicked  and  malevolent  heart  may 
prompt  one  to  commit  the  oflence  under  the  most  specious  ap- 
pearances of  delirium.  For  it  is  clear  that  idle  and  frantic 
humours,  actions  occasionally  unaccountable  and  extraordi- 
nary, mere  dejection  of  spirits,  or  even  such  insanity  as  will 
sustain  a  commission  of  lunacy,  will  not  be  sufficient  to  exempt 
a  person  from  punishment  who  has  committed  a  criminal  act. 
Yet  it  is  clear  from  all  the  authorities,  if  there  be  a  total,  per- 
manent want  of  reason,  or  if  there  be  a  total  temporary  want 
of  it  when  the  offence  was  committed,  the  prisoner  is  entitled 
to  an  acquittal.  Still,  if  there  be  a  partial  degree  of  reason,  a 
competent  use  of  it,  sufficient  to  have  restrained  those  passions 
which  produced  the  crime ;  if  there  be  thought  and  design,  a 
faculty  to  distinguish  the  nature  of  actions,  to  discern  the  dif- 
ference between  moral  good  and  evil;  then  upon  the  fact 
being  proved  that  the  prisoner  was  the  guilty  agent,  (a  fact  not 
controverted  in  this  case,)  the  judgment  of  the  law,  the  verdict 
of  guilty,  must  take  place. 

Such  are  the  principles  of  law  found  in  oiu:  books,  both  an- 
cient and  modem,  whatever  may  have  been  their  application 


Commonwealth  y«  John  FarMn.  483 

by  juries  in  later  times.    Still  all  judges  who  respect  the  law 
will  pronounce  it  as  it  has  been  settled. 

This  subject  has  recently  undergone  a  judicial  examination 
in  England  before  the  judges^  under  peculiar  circumstances. 
The  question  was  agitated  in  parliament,  whether  further  legis* 
lation  was  not  necessary  in  relation  to  the  plea  of  insanity 
being  a  defence  in  criminal  cases,  and  various  questions  were 
propounded  to  the  judges  relative  to  the  law  in  such  cases,  and 
their  opinion  was  delivered  by  lord  chief  justice  Tindal,  on  the 
19th  of  June,  1843.  I  will  call  your  attention  to  it,  for  the 
following  reasons:  first,  because  it  is  entitled  to  respect,  as 
being  the  judgment  of  some  of  the  ablest  judges  now  living; 
secondly,  in  order  that  we  may  perceive  that  there  is  no 
change  in  the  law  by  recent  decisions ;  and  lastly,  because  I 
say  to  you,  that  these  are  the  principles  of  the  common  law ; 
it  is  the  law  in  Pennsylvania,  and  I  pronounce  it  as  a  rule  which 
ought  to  govern  your  deliberations  in  tliis  case. 

The  lord  chief  justice  remarked  as  follows :  «*That  it  was  not 
necessary  on  that  occasion  to  enter  into  the  facts  of  any  parti- 
cular case ;  it  would  be  wrong  to  do  so,  as  there  was  such  an 
endless  variety,  all  and  each  attended  with  such  improbable 
circumstances,  that  no  general  rule  could  be  laid  down.  Every 
case  must  be  decided  by  its  own  particidar  circumstances.  His 
lordship  said,  as  the  subject  was  about  to  come  under  the  con- 
sideration of  parliament,  the  judges  had  not  lost  any  time  in 
considering  the  questions  submitted  to  them ;  and  as  they  were 
unanimous,  with  the  exception  of  Mr.  justice  Maule,  they  did 
not  consider  it  necessary  to  give  their  opinions  seriatim.  The 
first  question  propounded  for  their  consideration  was  as 
follows : — 

^  *  What  is  the  law  respecting  alleged  crimes  committed  by 
persons  inflicted  with  the  insane  delusion  in  respect  of  one  or 
more  particular  subjects  or  persons ;  as,  for  instance,  where  at 
the  time  of  the  commission  ot  the  alleged  crime,  the  accused 
knew  he  was  acting  contrary  to  law,  but  did  the  act  complained 
of  with  a  view,  under  the  influence  of  insane  delusion,  of  re- 
dressing or  revenging  some  supposed  grievance  or  injury,  or  of 
producing  some  supposed  public  benefit  ?' 

«  With  respect  to  this  question,  the  opinion  of  the  judges  was, 
that  notwithstanding  the  party  conunitting  a  wrong  act  when 
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labouring  under  the  idea  of  redressing  a  supposed  grievance  or 
injury,  or  under  the  impression  of  obtaining  some  public  or  ph- 
vate  benefit,  he  was  liable  to  punishment 

<<  Second  question — ^  What  are  the  proper  questions  to  be  sub- 
mitted to  the  jury,  when  a  person  alleged  to  be  inflicted  with 
insane  delusion  respecting  one  or  more  particular  subjects  or 
persons,  is  charged  with  the  commission  of  a  crime,  murder  for 
example,  and  insanity  is  set  up  as  a  defence?' 

/<  The  judges,  in  answer  to  this  question,  wished  him  to  state 
that  they  were  of  opinion  the  jury  ought  in  all  cases  to  be  told, 
that  6very  man  should  be  considered  of  sane  mind,  unless  it 
was  clearly  proved  in  evidence  to  the  contrary.  That  before  a 
plea  of  insanity  should  be  allowed,  undoubted  evidence  ought 
to  be  adduced  that  the  accused  was  of  diseased  mind,  and  that 
at  the  time  he  committed  the  act  he  was  not  conscious  of  right  * 
or  wrong.  This  opinion  related  to  every  case  in  which  a  party 
was  charged  with  an  illegal  act,  and  a  plea  of  insanity  was  set 
up.  Every  person  was  supposed  to  know  what  the  law  was, 
and  therefore  nothing  could  justify,  a  wrong  act,  except  it  was 
clearly  proved  the  party  did  not  know  right  from  wrong.  If 
that  was  not  satisfactorily  proved,  the  accused  was  liable  to 
punishment,  and  it  was  the  duty  of  judges  so  to  tell  the  jury 
when  summing  up  the  evidence,  accompanied  by  those  remarks 
and  observations  as  the  nature  and  peculiarities  of  each  case 
might  suggest  and  require. 

"With  regard  to. the  third  question,  viz. — ^In  what  terms 
ought  the  question  to  be  left  to  the  jury,  as  to  the  prisoner's 
state  of  mind  at  the  time  when  the  act  was  committed?' — the 
judges  did  not  give  an  opinion. 

"  The  fourth  was — 

<<  <  If  a  person  under  an  insane  delusion  as  to  existing  facts, 
conamits  an  offence  in  consequence  thereof,  is  he  thereby 
excused  ?' 

<<The  answer  to  this  question,  that  the  judges  were  unanimous 
in  opinion,  that  if  the  delusion  was  only  partial,  that  the  party 
accused  was  equally  liable  with  a  person  of  sound  mind.  If  the 
accused  killed  another  in  self-defence,  he  would  be  entitled  to  an 
acquittal,  but  if  conunitted  for  any  supposed  injury,  he  would 
then  be  liable  to  the  punishment  awarded  by  the  laws  to  bis 
crime. 
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"  With  regard  to  the  last  question — 

« <Can  a  medical  man,  conversant  with  the  disease  of  insanity, 
who  never  saw  the  prisoner  previously  to  the  trial,  but  who 
was  present  during  the  whole  trial  and  the  examination  of  all 
the  witnesses,  be  asked  his  opinion  as  to  the  state  of  the  pri- 
scfner's  mind  at  the  time  of  the  commission  of  the  alleged 
crime,  or  his  opinion  whether  the  prisoner  was  conscious  at  the 
time  of  doing  the  act,  that  he  was  acting  contrary  to  law  ?  or 
whether  he  was  labouring  under  any,  and  what  delusion  at  the 
time  ?' 

"The  judgei^  were  of  opinion  that  the  question  could  not  be  put 
to  the  witness  in  the  precise  form  stated  above,  for  by  doing  so 
they  would  be  assuming  that  the  facts  had  been  proved.  That 
was  a  question  which  ought  to  go  to  the  jury  exclusively. 
When  the  facts  were  proved  and  admitted,  then  the  question  as 
one  of  science,  could  be  generally  put  to  a  witness  under  the 
circumstances  stated  in  the  interrogatory.^' 

It  is  for  you,  gentlemen  of  the  jury,  to  apply  the  facts  before 
you  to  the  rules  of  law  we  have  laid  down.  It  is  your  province* 
to  determine  the  facts  alone,  and  in  forming  just  conclusions 
relative  to  them,  I  do  not  think  it  would  be  profitable  to 
examine  the  various  speculations  relative  to  the  causes  of  insa- 
nity, as  they  have  been  read  by  counsel  in  your  hearing,  and 
what  various  writers  while  indulging  their  roving  fancy  have 
considered  as  evidence- of  insanity,  partial  derangement,  or  mo- 
nomania, for  as  I  have  before  remarked,  these  are  not  applicable 
in  criminal  cases.  A  more  rigid  rule  applies  when. one  asks 
a  jury  to  acquit,  upon  the  ground  of  mental  incapacity.  To 
take  the  reported  cases  from  insane  hospitds  and  mad-houses, 
or  instances  of  persons"  confined,  or  treated  for  aberrations  of 
mind,  would  be  but  a  poor  guide  to  a  jury,  in  deciding  whether 
the  prisoner  at  the  bar  possessed  sufficient  intelligence  at  the 
time  he  committed  the  oflfence,  to  be  held  criminally  responsible 
to  the  law  of  his  country.  It  cannot  be  denied  that  opinions  of 
learned  medical  writers  upon  the  indications  of  deranged  minds 
are  valuable,  and  entitled  to  consideration  by  a  jury,  when 
they  are  satisfied,  that  from  long  experience  and  observation  the 
author  has  had  an  opportunity  of  forming  correct  conclusions 
upon  the  subject.  Among  the  best  and  most  safe  to  be  regarded 
in  criminal  trials,  are  found  in  a  treatise  of  diseases  of  tVie  mmd, 
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by  the  late  Dr.  Benjamin  Rush  of  this  city.  A  few  of  his 
remarks  which  are  applicable  to  a  case  like  the  present,  I  shall 
give  you.  This  writer  observes:  "The  symptoms  of  mania,  as 
they  appear  in  the  mind,  vary  with  its  causes ;  when  it  is  in- 
duced by  impressions  that  have  been  made  upon  the  brain, 
through  the  medium  of  the  heart,  all  the  faculties  of  the  mind  dis- 
cover marks  of  the  disease  in  all  their  operations.  In  its  highest 
grade,  it  produces  erroneous  perception.  In  this  state  of  de- 
rangement, the  patient  mistakes  persons  and  objects  around 
him.  This  may  arise  either  from  a  disease  in  the  external 
senses,  in  which  jcase  it  is  called  morbid  sensation,  or  from  a 
disease  in  the  brain.  It  is  when  it  arises  from  the  latter  cause 
only,  a  symptom  of  the  first  or  highest  grade  of  intellectual 
derangement.  Eersons  under  the  influence  of  this  grade  of 
madness  sometimes  mistake  their  friends  for  strangers,  and 
common  visitors  for  their  relations  and  friends.  They  now  and 
then  fancy  they  see  good  and  bad  spirits  standing  by  their  bed- 
sides, waiting  to  carry  them  to  a  place  of  torment  or  happiness, 
according  as  their  moral  dispositions  and  habits  in  health  have 
prepared  them  for  those  different  abodes  of  wicked  or  pious 
souls.  Not  only  the  eyes,  but  the  ears  likewise,  are  the  vehicles 
of  false  perceptions,  and  to  these  we  are  to  ascribe  the  solilo- 
quies we  sometimes  observe  in  mad  people.  They  fancy  they 
are  spoken  to,  and  their  conversation  frequently  consists  of 
replies  only  to  certahi  questions  they  suppose  to  be  put  to  theoL 
The  latter  occur  more  or  less  in  delirium,  but  we  occasionally 
see  them  in  the  highest  grade  of  intellectual  madness.  When 
these  errors  in  perception  take  place,  madness  has  been  called 
ideal  by  Dr.  Arnold,  but,  more  happily,  diseased  perception 
by  Dr.  Creighton.  It  is  in  this  state  of  madness  only  that  it 
is  proper  to  say  persons  are  '  out  of  their  senses;^  for  the  mind 
no  longer  receives  true  images  of  external  objects  from  them.'* 
I  do  not  say,  that  this  is  the  only  rule  that  can  be  observed  in 
deciding  the  question  of  insanity,  but  I  give  it  to  you  as  one 
from  which  it  is  safe  to  draw  conclusions  upon  tiiis  subject  It 
is  manifest  that  some  such  state  of  derangement  in  the  intellect 
must  exist,  to  justify  ar  jury  in  rendering  a  verdict  of  not  guilty 
on  the  ground  of  insanity,  when  the  prisoner  is  charged  with 
a  crime  so  heinous  as  that  of  murder. 
Other  traits  of  character  and  conduct  might  be  mentioned 
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which  often  lead  the  mind  to  a  similar  conclusion^  but  this  is 
deemed  sufficient  to  direct  your  inquiries  after  truth.  You  will 
bear  in  mind  that  the  burthen  of  proof  lies  upon  those  who 
make  the  allegation,  that  the  prisoner  was  insane  when  he 
perpetrated  the  offence.  All  the  legal  presumptions  are  against 
him,  and  they  have  undertaken  to  rebut  those  presumptions. 
Have  they  done  it?    This  point  the  jury  must  decide. 

Should  you  be  convinced  that  the  prisoner  was  of  sound 
mind  when  he  committed  the  offence,  then  it  is  the  province  of 
the  jury  to  determine  whether  the  crime  is  that  of  murder  in 
the  first  or  second  degnee. 

The;  jury  found  the  prisoner  guilty  of  murder  in  the  secdnd 
degree,  and  the  court  sentenced  him  to  twelve  years'  ponfine- 
ment  in  the  eastern  penitentiary. 

For  the  commonwealth,  J,  Murray  Rush.^ 

For  the  prisoner,  J,  C.  Lay  cock  and  David  Paul  Brown. 
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IN  THE  DISTRICT  COURT  CITY  AND  COUNTY  OF 
PHILADELPHIA. 

COMMONWEALTH    EX    REL.  DICKINSON  V.  BIDDLE  ET   AL. 

1»  Foreign  produce  is  wholly  exempt  from  inspection,  provided  the  name  or  brand  of 
the  state  from  which  it  was  imported  is  placed  upon  it  at  any  time  before  expor- 
tation, and  it  may  be  marked  or  branded  on  board  the  vessel. 

This  was  an  action  of  debt,  brought  by  Jesse  Dickinson, 
inspector,  under  the  97th  section  of  the  act  of  April  15th, 
1835,  to  recover  the  penalty  of  g2  per  keg,  on  177  kegs  of 
lard,  shipped  by  defendants  without  inspection,  in  April,  1836. 
It  came  before  the  court  on  a  case  stated,  and  the  facts  were  as 
follows:  The  lard  was  put  on  board  the  brig  Aldrich,  bound 
for  Charleston,  South  Carolina,  about  half  an  hour  or  an  hour 
afterwards,  Mr.  Dickinson  came  down  and  seized  the  kegs,  and 
went  away;  at  this  time  no  mark  or  brand  of  any  other  state 
was  on  the  kegs.  After  the  seizure,  the  same  afternoon,  two  per- 
sons in  the  employ  of  the  defendants  came  down  and  marked 
all  the  kegs  with  paint  "Ohio;**  Mr.  Dickinson  came  back 
while  they  where  marking  the  kegs,  with  a  watchman  who 
took  charge  of  them,  and  the  following  morning  they  were  re- 
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moved  by  Mr.  Dickinson.  It  ali}0  appeared  that  the  lard  belonged 
to  and  was  shipped  by  the  defendants^  for  Mr.  Amelung,  of 
Cincinnatti.    The  opinion  of  the  court  was  asked,  whether  the 
forfeiture  was  incurred. 
.  P.  ilfCfl//,  for  plaintiff. 
W.  B.  Reedy  for  defendant 

The  opinion  of  the  court  was  delivered  by  his  honor  judge 
Stroud,  as  follows:  ^ 

By  the  86th  section  of  act  of  15th  of  April,  1S35,  relating  to 
inspections,  Paid.  Dig.  529 y  5th  edit.,  butter  and  hog* a  lardy 
if  designed  for  exportation  from  any  port  or  place  on  the  river 
Delaware,  is  to  be  previously  inspected;  and  by  the  87th  sec- 
tion, such  produce  is  directed  to  be  put  up  in  kegs  or  half-kegs, 
made  of  a  particular  wood,  or  in  canisters;  but  by  a  proviso  to 
this  &^^oiiy  foreign  produce  of  the  description  just  named,  <<put 
up  as  aforesaid,"  is  exempted  from  inspection,  provided  it  be 
marked  or  branded  with  the  name  of  the  state  from  which  it 
has  been  brought.  Two  declaratory  acts. were  passed  shortly 
'  afterwards,  in  regard  to  foreign  produce  designed  for  exporta- 
tion from  this  state.  The^r^^  of  these,  is  the  4th  section  of  a 
supplementary  act  passed  dlst  of  March,  1836,  Purd.  Dig.  544, 
which  declares  that  foreign  produce  shall  not  be  liable  to  in- 
spection, although  the  mark  or  brand  of  the  state  from  which 
it  was  imported  be  placed  upon  it  after  its  arrival  in  this  state, 
if  done  b^ore  exportation;  and  a  section  of  another  act  passed 
16th  of  June,  1836,  and  found  in  Purd.  Dig.  5th  edit.,  at  the 
foot  of  page  544,  entitled  <<  an  act  to  incorporate  Preston  Re- 
treat, &c.,"  declares  that  the  directions  of  the  original  inspection 
act,  as  to  the  size,  capacity ^  or  materials  of  packages,  kegs,  or 
casks,  sfuill  not  be  construed  to  extend  to  any  produce  what- 
ever  qf  other  states  than  Pennsylvania. 

The  result  of  the  three  acts  seems  to  be,  that^et^  produce, 
provided  the  name  or  brand  of  the  state  from  which  it  was  im- 
ported is  placed  upon  it  at  any  time  before  exportation,  is 
wholly  exempt  from  inspection.  And  thislSeing  the  condition 
of  the  articles  seized  by  the  inspector,  according  to  the  case 
stated,  it  follows  that  the  penalty  which  is  clailned  is  without 
warrant,  and  judgment  must,  therefore,  be  rendered  for  the 
.defendants. 


^ 
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[June  Tenn,  1844 
MARSH   V.    SMITH. 

Rule  to  set  CLside  Judgment, 

1.  Ia  the  district  court  for  the  city  and  county  of  Philadelphia,  where  a  plaintiff 
«aea  as  assignee  of  a  mortn^ge,  it  ia  not  necessary  to  entitle  him  to  judgment  for 
want  of  an  affidavit  of  defence,  under  the  3d  i^id  4th  sections  of  the  act  of  12th 
March,  1642,  that  a  copy  of  the  assignment  should  be  filed,  even  although  the 
same  should  not  be  recorded,  provided  a  sufficient  averment  of  the  assignment 
is  contained  in  the  body  of  the  writ 

S.  A  writ  of  $ci.  /a,  sar  mortgage  is  a  sufficient  declaration  under  the  3d  and  4th 
sections  of  the  act  of  March  12th,  1842,  and  will  entitle  a  plaintiff  to  judgment 
for  want  of  an  affidavit  of  defence,  although  no  special  declaration  is  filed  "  on  or 
a|ler  the  return  of  the  original  process,"  and  although  the  plaintiff  sues  as  as- 
signee  of  the  mortgage. 

This  was  a  motion  to  set  aside  a  judgment  obtained  for  want 
of  an  affidavit  of  defence  upon  a  set.  fa.  sur  mortgage.  The 
action  was  brought  by  the  assignee:  the  writ  referred  to  the 
date  of  recording  the  original  mortgage,  and  contained  an  aver- 
ment that  it  was  duly  assigned  to  the  plaintiff;  but  the  assign- 
men/' was  not  recorded,  nor  was  a  copy  of  the  assignment  filed.  - 
The  question  to  be  decided  was,  whether  it  was  not  necessary, 
in  order  to  entitle  plaintiff  to  a  judgment  for  want  of  an  affi- 
davit of  defence  under  the  3d  and  4th  sections  of  the  act  of  March 
12th,  1842,  either  to  file  a  copy  of  the  assignment  as  the  same 
was  not  recorded,  or  file  a  special  declaration  according  to  the 
4th  section,  and  whether  the  writ  of  sci.  fa,  was  a  sufficient 
declaration. 

Westcotty  for  rule,  argued,  that  it  was  necessary  for  plaintiff 
to  file  a  copy  of  the  assignment,  or  refer  to  the  record  in  case  it 
was  recorded ;  there  was  no  means  by  which  a  defendant  could 
know  whether  an  assignment  was  legal  and  valid.  Even  if  the 
assignment  was  verbal  and  not  in  the  presence  of  two  witnesses, 
as  required  by  section  8  of  the  act  of  28th  May,  1715,  in  order  to 
entitle  the  assignee  to  sue  in  his  own  name,  the  plaintiff  might 
style  himself  «  assignee"  in  the  writ,  and  there  was  no  way  by 
which  the  defendant  could  arrive  at  or  make'  affidavit  of  the 
true  state  of  facts ;  and  a  person  having  no  legal  right  might 
thus  obtain  judgment,  although  a  defendant  would  be  iStill  liable 
to  the  original  mortgagee.  The  4th  section  act  of  March  12lh, 
1842,  enacting,  that  where  a  plaintiff  sues  as  assignee  ia  fact  oi 
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law  of  an  instrument  of  writing  for  the  payment  of  money^it 
shall  not  be  necessary  for  him  to  file  &  copy  of  the  assignment, 
provided  he  files  a  declaration  within  two  weeks  after  the  re- 
turn day,  did  not  apply  to  this  case,  unless  according  to  the  pro- 
viso of  that  section,  a  special  declaration  was  filed.  The  act 
says,  ^^  Provided,  that  the  plaintiff  shall  within  two  weeks  qfier 
the  return  of  the  original  process  file  a  declaration,"  &c.  The 
act  should  be  taken  strictly,  and  clearly  shows  that  original 
process,  such  for  instance  as  the  set.  fa.  in  this  case,  is  not  a 
sufficient  declaration,  but  the  plaintiff  must  also  in  addition  to 
that  writ  file  a  declaration. 

j&ovc,  contra.  The  practice  in  this  court  so  far,  under  the 
act  of  1842,  has  not  generally  been  to  .file  a  copy  of  an  assign- 
ment, or  refer  to  the  same  when  recorded.  It  is  not  necessary 
to  record  the  assignment  in  Pennsylvania;  and  under  the  4th 
section  there  is  no  doubt  but  that  it  is  unnecessary  to  file  a  copy  of 
the  same,  provided  the  proper  averment  is  made  in  the  writ.  A 
sci,  Jh,  has  been  heretofore  adjudged  to  be  a  sufficient  <leclara- 
tion,  and  although  the  proviso  makes  it  necessary  for  plaintiff 
to  file  a  declaration  after  the  return  of  «  process"  where  a  copy 
is  not  filed,  yet  that  relates  to  cases  in  which  summons'  have  been 
issued — actions  on  notes,  ground-rent  deeds,  &c. — and  cannot 
apply  to  a  proceeding  upon  a  mortgage  where  the  sci,  fa.  has 
always  been  esteemed  a  sufficient  declaration.  In  regard  to  the 
assignnient  it  has  been  decided,  that  an  assignment  is  not  within 
the  recording  acts,  and  also  that  it  need  not  be  in  writing. 

Per  curiam.  There  may  be  hardship  in  the  case  of  a  de- 
fendant in  a  mortgage  being  required  to  answer  by  affidavit  the 
suit  of  a  person  styling  himself  «  assignee,"  without  his  being 
able  to  ascertain  the  vecise  manner  in  which  the  assignment 
was  made,  but  such  is  equally  the  case  with  other  defendants 
indebted  by  instruments  of  writing  for  tlje  payment  of  money. 
By  the  provisions  of  the  4th  section  of  the  Bdt  of  1843,  all  that  is 
required  is,  that  there  should  be  a  declaration.  It  can  make  no 
material  difference  whether  it  is  filed  at  the  time  of  or  after  the 
issuing  of  process. 

The  writ  of  sci.  fa.  has  heretofore  been  held  to  be  a  sufficient 
declaration  in  cases  in  which  it  has  been  issued. .  We  see  no 
good  reason  why  the  same  principle  should  not  extend  to  this 
case.    The  rule  is  therefore  discharged. 


•^ 
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IN    THE    COURT    OP    COMMON   PLEAS    FOR    THE 
COUNTY  OF  PHILADELPHIA. 

CLARE  v.    £V£RLY. 

1.  The  notice  required  to  be  given  by  the  landlord  to  the  tenant,  under  the  act  of 
3d  April,  1830,  and  the  complaint  before  the  justices,  must  contain  a  statement 
of  the  amount  of  rent  demanded. 

This  was  an  appeal  from  the  judgment  of  two  justices  in  a 
proceeding  before  them  under  the  act  of  April,  1830.  The  _ 
defendant's  counsel  asked  the  court  to  instruct  the  jury  on 
several  points,  among  others  the  following:  ^^That  the  lessor 
must  accompany  his  notice  to  quit  with  a  demand  for  the 
amount  of  rent  claimed  at  the  time  of  notice/' 

Judge  Parsons,  in  respect  to  this  point,  charged  the  jury  as 
follows : 

I  think  this  is  a  fair  construction  of  the  act  of  1830.  This 
right  given  to  the  lessor  to  give  a  notice,  and  then  commence 
these  proceedings,  is  only  another  means  of  enforcing  the  pay- 
ment of  rent,  and  that  too  in  a  way  much  more  summary  than 
by  the  warrant  of  distress ;  and  no  principle  is  better  settled, 
than  that  a  warrant  of  distress  must  set  forth  a  sum  certain 
which  is  due  for.  .the  rent,  in  order  that  the  bailiff  may  know 
what  sCTnount  of  goods  to  distrain,  and  to  inform  the  tenant  what 
sum  of  money  he  must  tender  in  order  to  relieve  his  pioperty 
from  the  seizure ;  and  all  the  forms  prescribed  by  the  act  of 
1772  are  based  upon  the  supposition,  that  a  sum  certain  is 
demanded  in  the  warrant  to  the  bailiff.  If  then  this  is  only  a 
means  used  to  compel  the  payment  of  rent,  should  not  the  tenant 
be  apprised  of  the  sum  claimed  ?  The  litter  part  of  the  act  also 
provides,  that  on  payment  of  the  amount  due,  at  any  time  be- 
fore he  is  dispossessed,  he  shall  be  entitled  to  retain  the  posses- 
sion, clearly  showing  that  the  amount  of  rent  due  is  all  that 
the  lessor  can  demand.  Now  a  tenant  may  be  willing  to  pay 
all  which  is  due;  may  suppose  he  has  paid  all  which  has 
accrued,  and  if  informed  of  any  default  would  instantly  dis- 
charge the  same.  But  if  the  landlord  has  only  to  sign  a  notice 
to  quit,  he  compels  the  tenant  to  become  a  party  to  a  lawsuit 
against  his  will,  no  matter  how  desirous  he  may  be  to  pay  tb^ 
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rent  And  the  propriety  of  giving  this  construction  to  the  act 
could  not  be  more  strongly  exemplified  than  in  the  present  case. 
Judge  Morton,  the  lessor,  died  in  1828 ;  no  demand  for  rent  is 
made  till  1841,  a  period  of  thirteen  years,  a  notice  is  then  given 
thAt  the  rent  is  not  paid,  and  unless  paid  within  thirty  days  the 
tenant  must  surrender  up  the  possession,  without  stating  how 
plaintijff  claimed,  how  much  and  what  was  the  arrears,  or 
stating  any  specific  sum  demanded.  Such,  I  think,  the  legisla- 
ture never  intended  should  be  the  law. 

The  court  also  charged  the  jury,  that  the  notice  must  be 
served  upon  parties  residing  on  the  premises,  and  that  the  com- 
plaint before  the  justice  must  state  upon  oath  the  amount  oi 
rent  due. 


IN  THE  CIRCUIT  COURT  OF  THE  UNITED  STATES, 
E.  D.  OF  PENNSYLVANIA:  IN  ADMIRALTY. 

m'LELLAND  V,  THE  ROBERT  MORRIS. 

1.  The  repair  of  a  vessel  used  to  navigate  tide- water,  although  used  partly  on  inland 
.navigatibn,  is  a  maritime  contract,  and  the  mechanics  and  material  men  may 
proceed  in  the  courts  of  the  state  or  of  the  United  States,  and  they  may  take  a 
reasonable  time  to  commence  their  proceeding^.  And  the  jurisdiction  of  the 
admiralty  court  cannot  be  ousted  by  any  proceeding  in  the  state  courts  by  the 
owners  or  agents  of  the  vessel. 

The  Robert  Morris  is  a  large  canal  boat^  decked  and  rigged 
as  a  schooner,  employed  in  carrying  lime,  &c.,  from  Norristown 
on  the' Schuylkill  canal  down  the  rivers  Schuylkill  and  Dela- 
ware to  Salem,  New  Jersey,  and  occasionally  through  the 
Chesapeake  and  Delaware  canal  into  Maryland,  retiutiing  with 
wood  or  such  other  cargo  as  could  be  procured.  In  February 
apd  March,  1842,  she  was  repaired  at  the  ship-yard  of  the 
libellant,  who  retained  possession  of  her  until  she  was  taken 
from  his  custody  by  the  sheriff  of  the  city  and  county  of  Phila- 
delphia, under  a  replevin  issued  from  the  state  courts. 

The  libellant  then  filed  a  libel  in  the  admiralty,  and  the  ves- 
sel was  attached  for  the  amount  of  his  demand. 

The  claimant  moved  to  have  the  attachment  quashed,  for 
*want  of  jurisdiction  in  the  court. 
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1.  Because  neither  the  vessel  or  the  contract  was  of  a  mari- 
time character. 

2.  Because  by  the  replevin  the  state  courts  had  possession  of 
the  subject-matter^  and  therefore  exclusive  jurisdiction. 

After  argument  by  H,  Hubbel  for  the  claimant,  and  Vandyke 
for  the  libellant,  the  motion  was  dismissed  by  Randail  J.,  and 
the  claimant  ordered  to  answer  over.  After  a  final  decree  for 
the  libellanty  the  cause  was  removed  to  the  circuit  court,  where 
the  following  opinion  was  delivered  by 

Baldwin  J, : 

In  the  case  of  the  General  Smith,  the  supreme  court  declared, 
that  by  the  common  law  << material  men  and  mechanics  furnish- 
ing repairs  to  a  domestic  ship,  have  no  particular  lien  on  the 
ship  itself  for  the  recovery  of  their  demands.  A  shipwright  in- 
deed, who  has  taken  a  ship  into  his  own  possession  to  repair  it, 
is  not  bound  to  part  with  the  possession  until  he  is  paid  for  the 
repairs,  any  more  than  any  other  artificer.  But  if  he  has  once 
parted  with  the  possession,  or  has  worked  upon  it  without^ 
taking  possession,  he  is  not  deemed  a  privileged  creditor,  having 
any  claim  upon  the  ship  itself."  "  No  lien  is  implied  unless  it 
is  recognised  by  the  municipal  law  of  the  state  to  which  the 
ship  belongs."  4  Wheaton  443.  In  the  case  of  Peroux  et  al.  v. 
Howard  et  al.,  it  was  held,  that  a  proceeding  in  rem  against  a 
steam-boat  for  materials  found  and  work  performed,  in  repair- 
ing the  vessel  in  the  port  of  New  Orleans,  under  a  contract 
entered  into  between  the  parties  for  that  purpose,  that  it  was  a 
maritime  contract,  and  if  the  service  was, to  be  performed  in  a 
place  within  the  jurisdiction  of  the  admiralty,  and  a  lien  was 
given  by  the  law  of  Louisiana,  it  would  bring  the  case  witMin 
the  jurisdiction  of  the  district  court,  and  may  be  enforced  in  the 
admiralty.  7  Peters  341.  "  The  service  must  be  substantially 
performed,  on  the  sea  or  on  tide-water,  because  there  is  no 
doubt  that  the  jurisdiction  exists,  although  the  commencement 
or  termination  of  the  voyage  may  happen  to  be  at  some  place 
beyond  the  reach  of  the  tide;  the  material  consideration  is 
whether  the  service  b  essentially  a  maritime  service."  Tlie 
Jefferson,  10  Wheaton  428.  "A  contract  made  at  land  within 
the  body  of  a  county  is  maritime  in  its  nature,  if  it  concerned 
the  navigation  of  the  sea."  Zane  v.  The  President,  4  Washing 
ton  454.    The  true  test  (of  the  admiralty  jurisdiction)  iu  iXYcasea 

42* 


A     I 


496    Circuit  Cotirt  qfthe  United  States :  In  Admiralty. 

of  this  sort  is,  whether  the  vessel  shall  be  engaged  substantially 
in  maritime  navigation,  or  in  interior  navigation  and  trade  not 
on  tide-waters.  In  the  latter  case  there  is  no  jurisdiction,  nor 
where  the  services  are  not  maritime,  for  its  jurisdiction  in  mat- 
ters of  contract  is  limited  to  those  and  those  only  which  are 
maritime.  11  Pet.  183,  4;  the  Steam-boat  Orleans  v.  Phoenix. 
In  that  case  the  court  thus  explains  the  principles  laid  down  in 
the  case  of  the  General  Smith  and  Peroux  v.  Howard.  "The 
contract  was  treated  as  a  maritime  contract,  and  the  lien  under 
the  state  laws  was  enforced  in  the  admiralty,  on  the  ground 
that  the  court  under  such  circumstances  had  jurisdiction  of  the 
contract  as  maritime,  and  then  the  lien  being  attached  to  it 
might  be  enforced  according  to  the  mode  of  administering  re- 
medies in  the  admiralty.  The  local  laws  can  never  confer 
jurisdiction  on  the  courts  of  the  United  States ;  they  can  only 
furnish  rules  to  ascertain  the  rights  of  parties,  and  thus  assist  in 
the  administration  of  proper  remedies  where  the  jurisdiction  is 
^vested  by  the  laws  of  the  United  States."     lb.  184. 

Reluctant  as  I  have  been  and  yet  am,  to  extend  the  jurisdic- 
tion of  the  courts  of  admiralty  beyond  the  limits  defined  by  the 
common  law,  it  would  not  comport  with  my  duty  to  hesitate 
to  follow  the  rules  and  be  guided  by  the  principles  laid  down 
in  the  preceding  cases;  they  are  the  law  of  the  case,  and  must 
be  taken  to  be  the  law  of  this  court,  till  changed  or  modified 
by  the  tribunal  which  has  established  and  prescribed  them  for 
the  observance  of  all  inferior  courts. 

The  record  and  admitted  facts  in  this  case  bring  it  within 
these  decisions.  The  Robert  Morris  was  employed  in  navigation 
on  tide- water;  that  the  commencement  of  her  voyages  was  on 
our  canals  and  their  termination  in  another,  both  above  tide- 
water, does  not  make  her  intermediate  courses  "  interior  navi- 
gation;" the  contract  is  maritime,  for  it  was  the  .navigation  of 
tide-water  which  was  substantially  the  service  of  the  schooner;, 
the  repairs  were  made  in  this  port,  which  is  within  admiralty 
jurisdiction;  the  state  law  gives  a  lien,  and  consequendy  the 
lil)^llant  has  made  out  a  case  cognizable  by  the  district  court 
according  to  the  course  of  the  admiralty. 

It  is,  however,  contended  by  the  counsel  of  the  claimant,  that 
the  lien  given  by  the  state  law  was  superseded  by  the  replevin 
under  which  the  schooner  was  taken  from  the  possession  of  the 
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libellant  by  the  claimant,  and  retained  by  him  at  the  time  she 
was  attached  on  the  libel  at  a  place  above  tide-water.  Had 
the  replevin  been  issued  under  any  provision  of  the  state  law 
which  gave  the  lien,  it  might  have  been  considered  as  a  quali- 
fication of  the  lien,  and  made  it  subject  to  be  defeated  by  that 
process ;  but  the  law  does  not  so  qualify  the  lien,  or  in  any  way 
subject  it  to  the  forms  or  delay  of  proceedings  according  to  the 
course  of  the  common  law ;  above  all,  not  to  the  effects  of  an  ac^ 
tion  of  replevin,  which  is  one  of  the  most  tedious  cases,  if  not  the 
most  so,  when  conducted  through  all  its  stages  which  is  known 
to  the  law.  On  the  contrary,  the  state  law  gives  to  the-  state 
courts  power  to  enforce  the  lien  according  to  the  course  of 
courts  of  admiralty,  which  would  be  utterly  defeated  if  the 
possession  of  the  vessel  was  to  be  taken  under  a  writ  of  re- 
plevin while  in  the  hands  of  those  to  whom  the  law  gives  a 
lien,  and  who  have  a  right  to  enforce  it  by  the  process  and 
course  of  proceedings  appropriate  to  a  court  of  admiralty,  unless 
they  had  in  some  way  lost  their  lien  before  the  replevin  was 
taken  out. 

Having  an  acknowledged  lien,  the  material  men  and  me- 
chanics have  an  election  to  proceed  in  the  courts  of  the  state  or 
of  the  United  States;  they  may  take  a  reasonable  time  to  com- 
mence their  proceedings,  and  cannot  be  deprived  of  their  remedy 
by  any  act  of  the  owners  or  agents  of  the  vessel,  which  affects 
to  displace  the  jurisdiction  of  admiralty,  and  send  those  who 
have  a  right  to  its  remedies  into  another  tribunal,  where  they 
would  lose,  or  could  but  partially  enjoy  the  benefits  which  the 
maritime  law  permits  privileged  creditors  in  maritime  courts. 
I  very  much  doubt  whether  a  court  of  the  state  would  permit 
its  jurisdiction,  under  the  law  of  the  state  giving  the  lien  in  such 
a  case  as  this,  to  be  thus  ousted ;  but  certainly  this  court,  in  the 
administration  of  the  jurisprudence  of  the  United  States,  cannot 
sanction  the  doctrine  contended  for,  on  the  part  of  the  respon- 
dents, as  to  the  effect  of  the  replevin  he  has  sued  oot ;  nor  can 
we  consider  the  consequent  removal  of  the  vessel  to  a  place 
beyond  the  flow  of  the  tide,  or  at  all  impairing  the  admiralty 
jurisdiction  of  the  district  court  over  her,  resulting  from  the  lien  ^ 
in  a  case  completely  covered  by  the  decisions  of  the  supreme 
court. 

Decree  of  the  district  court  a£5brmed,  with  costs  and  interest 
from  the  date  of  the  decree. 
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IN  THE  SUPREME  COURT:  NISI  PRIUS. 

[AQ|riutl7,l84i. 

B^ore  Judge  Sergeant. 

BANE  V.  FESDBlAtrX  £T  AL. 

The  service  of  a  tammoDs  will  be  let  aiide,  if  it  appear  that  the  00(17  *vv^  wu 
not  «*  attested"  by  the  officer. 

This  was  a  rule  to  show  cause  why  the  service  of  the  sum- 
mons should  not  be  set  aside. 

The  following  is  the  return  of  the  sheriff,  which  it  was 
moved  to  set  aside. 

"  Served  each  of  the  within  hamed  defendants  by  giving 
them  a  true  and  attested  copy  of  the  within  writ,  and  making 
ki;iown  to  them  the  contents  thereof." 

"August  9th,  1844.  The  above  retdm  is  amended  upon 
leave* granted  by  the  court,  by  striking  out  the  words  *and 
attested.* " 

W.  Jl.  Porter  for  the  rule.  This  writ  was  improperly 
served.  There  are  four  modes  of  serving  a  summons.  Purdon's 
J)igest,  p.  44.  The  legislature  intended  no  others  should  be 
adopted.  The  third  mode  directs  that  the  defendant  shall  be 
served  "  by  giying  him  notice  of  its  contents,  and  by  giving  him 
a  true  and  attested  copy  thereof."  In  1  Sugden  on  Powers,  pp. 
304-331,  the  meaning  and  application  of  the  word  attested  are 
discussed  at  length.  It  is  best  rendered  by  our  Saxon  word  toit- 
nessed.  The  defendant  shall  receive  a  copy  of  the  original  writ, 
witnessed  by  one  or  more  persons.  This  is  the  only  means  of 
determining  whether  or  not  it  be  a  true  copy.  There  is  no 
better  reason  why  the  act  of  assembly  should  be  departed  from 
in  serving  a  summons,  than  in  executing  a  will  or  assigning  a 
bond.  In  the  service  of  writs  there  is  no  safety  either  to  plain- 
tiff or  defendant,  but  in  following  the  directions  of  the  act. 
The  practice  hitherto  has  been  uniform. 

H.  M.  Phillips  contra.  The  act  of  assembly  directs  only 
that  an  exact  copy  of  the  summons  shall  be  served.  The 
oflBicer  must  satisfy  himself  of  the  fact.  Neither  he  nor  any  one 
else  is  commanded  to  write  his  name  on  the  writ.  This  objec- 
tioi^  to  the  service  has  come  too  late.  It  ought  to  have  been 
made  at  the  earliest  moment.  The  court  has  been  in  session 
several  times  since  the  return  of  the  sheriff  was  made.  An  ap- 
pearance de  bene  esse  was  also  entered  for  the  defendants.    It 
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would  be  extending  the  use  of  this  mode  of  appearance  too  far, 
to  sustain  this  objection  now.  An  affidavit  of  defence  has  also 
been  filed  by  one  of  the  defendants.  They  must  either  be  in 
court  or  out  of  it.  They  must  make  their  election.  That  has 
been  done  by  filing  the  affidavit.  This  is  a  technical  objection 
that  ought  not  to  be  favoured. 

Sergeant  J. :  I  do  not  see  how  the  court  can  refuse  to  set 
aside  the  service  of  this  writ.  The  act  commands  that  a  true 
and  attested  copy  shall  be  served.  This  language  is  too  plain 
to  be  misunderstood.  The  sheriff  has  not  conformed  to  the 
directions  of  the  act.  The  evils  of  a  loose  practice  in  the  ser- 
vice of  writs  are  innumerable,  and  should  be  guarded  against 
This  motion  seems  to  have  been  made  as  early  as  practicable. 
If  the  appearance  had  not  been  entered,  the  defendants  might 
have  encountered  other  difficulties.  An  affidavit  of  defence 
was  filed  by  only  one  defendant.  The  others  cannot  be  ^  pre- 
judiced by  this  act.     Rule  absolute. 


«^^^^^^^^^«^^^^^^>^«^<^>^^^»^^^>^^»^^»^»»^<^^^i<^ 


REPLICATION  DE  INJURIA,  &c. 

Under  the  rules  of  pleading  adopted  by  the  district  court, 
cases  may  arise  in  which  this  general  replication  might  be  con- 
veniently employed. 

In  the  case  of  Purchell  v.  Salter,  1  Adolph.  &  Ellis  197,  (41 
Eng.  Com.  Law  Rep.  501),  lord  Denman  c.  j.  remarks :  The 
cases  as  to  replying  de  injurid  sud  proprid  seem  in  former 
times  to  have  arisen  in  actions  of  the  various  species  of  tres- 
pass— ^they  do  not  seem  to  have  occurred  in  actions  of  debt  or 
assumpsit ;  but  since  the  new  rule,  a  different  system  of  pleading 
has  taken  place.  In  a  very  large  number  of  cases  in  assumpsit 
and  debt  a  special  plea  becomes  necessary.  The  plaintiff  can- 
not reply  several  matters,  nor  can  he  take  issues  on  the  different 
facts  in  the  plea.  But  at  the  same  time,  if  the  facts  of  the  plea 
are  such  as  that  they  form  one  entire  defence,  and  ought  all  to 
be  proved  in  support  of  the  plea,  the  courts,  though  they  will 
not  allow  separate  issues  to  be  taken  upon  the  different  facts  in 
the  case,  can,  if  the  principles  of  pleading  will  allow  it,  permit  a 
plaintiff  to  have  a  compendious  form  of  replication  in  answer  to 
the  defendant's  plea. 

But  then  it  is  to  be  considered  whether  this  can  be  done  in 
actions  on  promises  and  in  debt  upon  simple  contxacts,  and 
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upon  that  some  doubts  have  been  thrown  out  from  time  to  time. 
But  upon  the  best  consideration  we  can  give  it,  we  think  that 
if  the  law  allows  a  plaintiff  to  say,  that  the  defendant  of  his 
own  wrong  and  without  the  cause  alleged  in  his  plea,  com- 
mitted the  trespass,  (as  in  trespass),  or  took  the  goods,  (as  in  re- 
plevin), or  committed  the  grievances,  (as  in  malicious  prosecu- 
tion), or  allows  again  to  a  defendant  where  the  pleadings  go 
beyond  a  repUcation,  to  say  that  the  cattle  for  instance  were  in 
the  close  of  the  plaintiff,  of  the  wrong  and  injury  of  the  plainr 
tiff,  and  without  the  cause  by  him  in  his  pleading  as  the  case 
may  be  in  trespass  or  replevin  alleged.  So  also  it  should  seem 
that  the  principles  of  pleading  may  be  extended  to  say  that  a 
defendant  of  his  own  wrong  and  without  cause,  &c.,  broke  the 
covenant  or  broke  the  promise,  &c.,  or  refused  to  pay  the  debt, 
or  if  the  form  be  liked  better,  broke  the  contract ;  or  in  debt,  if 
the  language  («  of  his  own  wrong")  ougl;it  not  to  l^p  introduced 
into  actions  of  debt,  these  words  might  be  altogether  omitted ; 
and  it  might  be  said  that  the  defendant  without  the  cause  alleged 
refused  to  pjty  the  debt,  &c. 

But  if  this  compendious  form  of  replication  be  allowed  in 
these  actions,  it  may  be  necessary  to  confine  the  plaintiff  within 
some  limits.  And  though  the  rules  laid  down  in  Crogate's  case, 
8  Rep.  QQQy  may  be  thought  not  to  have  a  direct  application  to 
actions  on  promises  and  debt,  yet  we  think  that  if,  in  conse- 
quence of  a  new  practice  of  pleading  being  introduced,  a  form 
of  replication  not  before  in  use  in  any  particular  form  of  action 
should  be  adopted  into  it  from  some  other,  the  most  convenient 
course  is  also  to  adopt  the  rules  and  exceptions  which  had 
applied  to  it  in  that  form,  as  far  as  they  are  properly  applicable 
to  the  class  of  actions  in  which  they  are  so  adopted. 

IN  THE  ORPHANS'  COURT  OF  CHESTER  COUNTY. 

EXCEPTIONS  TO  THE  REPORT  OF  AUDITORS,  MADE  IN  THE  MAT- 
TER OP  THE  ADMINISTRATION  ACCOUNT  OP  JOHN  RALSTON, 
ADMINISTRATOR,  &C.,  OP  JOSEPH  m'kIM  DECEASED,  TAKEN  BT 
THE  ADMINISTRATORS. 

1.  The  landlord  of  a  deceased  tenant,  whose  estate  is  insolyent,  is  not  entitled  to 
be  preferred  over  other  creditors,  under  the  21st  section  of  the  act  of  S4th  of  FdK 
mary,  1834^  ibr  one  year's  rent,  where  the  year  did  not  end  antil  after  tlit  detA 
of  th«  UmoK  though  befitre  the  final  Mtttawnt  of  his  tttalA. 
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3.  A  toB  of  a  deoMuwd  ioMlfmit,  whoie  priooipal  ooeiipatieii  «!•  to  hbodr  on  and 
niBimi^  the  §um  of  his  &ther  and  do  for  him  other  ont-door  bunne«,  hot 
who  occasionally  aasiBted  in  conducting  the  affiurs  of  the  ftmilj,  and  discharged 
aome  of  its  menial  offices,  is  not  entitled  to  a  preference  for  one  year's  wages^ 
nnder  the  said  act 

•   The  following  statement  of  facts  is  sufficient  to  enable  the 
reader  to  comprehend  the  points  ruled. 

The  decedent,  Joseph  M'Kim,  whose  estate  is  insufficient  for 
the  payment  of  his  debts  in  full,  became  the  tenant  of  Joseph 
Mackelduff  by  lease,  commencing  on  the  Ist  day  of  Aprils 
1840,  at  the  yearly  rent  of"  $300,  payable  annually  on  the 
Ist  of  each  succeeding  April.  He  continued  in  possession  of 
the  premises  demised  until  the  6th  of  October,  1841,  when  he 
died  intestate  and  insolvent.  He  had  paid  the  whole  of  the 
first  year's  rent  except  about  9  8.^  Before  liis  death  in  the 
second  year,-  the  winter  grain  had  been  sown.  His  family  con- 
tinued to  reside  on  the  premises  until  the  1st  of  April,  1842. 
The  administrator  kept  the  horses  *and  other  stock  belonging  to 
the  estate  of  the  decedent  on  the  premises,  until  the  spring  of 
1842,  in  order  to  consume  the  fodder,  which  had  belonged  to 
the  intestate,  but  which,  by  the  terms  of  the  lease,  was  not  to 
be  removed  from  the  land.  The  administrator  cut  and  threshed  - 
the  crop  of  winter  grain. 

David  M'Eim,  a  son  of  the  decedent,  resided  with  his  father 
at  the  commencement  of  the  lease,  and  continued  to  reside  with 
him  until  his  death,  and  afterwards  remained  on  the  farm  de- 
mised until  April,  184^.  During  the  whole  of  this  period  he 
worked  upon  the  farm  as  a  labourer,  and  in  the  second  year, 
when  his  father's  health  failed  and  he  was  rendered  incapable 
of  attending  to  business,  the  son  managed  the  farm,  drove  the 
team,  and  occasionally  discharged  other  duties  in  and  about 
the  house.  On  his  examination  before  the  auditors,  he  enume- 
rated the  services  thus  rendered,  as  it  is  given  in  the  opinion  of 
the  court. 

The  administrator  filed  an  administration  account,  in  which 
he  charged  himself  with  the  inventory  of  the  personal  property, 
including  the  grain  in  the  ground,^and  craved  a  credit  for  a  full 
year's  rent  paid  the  landlord  up  to  the  1st  of  April,  1842,  and  also 
for  one  year's  wages  paid  to  David  M'Eim  as  a  servant,  on  the 
ground  that  these  creditors  were  entitled  to  a  preference  over 
^the  otiier  oreditors  of  the  decedent.    Exceptions  to  these  two 


5(H  Orphans^  Court  of  Chester  County. 

items  were  taken  by  the  other  creditors,  and  these  with  the  ac- 
counts were  referred  to  auditors.  The  auditors  disallowed  the 
payment  made  to  David  M'Kim  for  servant's  wages,  and 
allowed  only  a  proportional  part  of  the  last  years'  rent,  up  to 
the  death  of  the  intestate,  to  wit,  October  6,  1841,  being  for  six 
months  and  six  days.  On  the  return  of  the  report  this  allow- 
ance was  not  objected  to  by  the  other  creditors,  but  the  adminis- 
trator excepted  t#  the  disallowance  of  the  balance  of  the  year's 
tent  and  of  the  wages  due  to  David  M'Kim. 

These  exceptions  were  argued  by  Sutter  for  the  administra- 
tor, and  Lewis  for  the  other  creditors. 

The  following  is  the  opinion  of  the  court,  delivered  by  Bell, 
president : 

1st  exception.  An  executor  or  administrator  who  enters 
upon  premises  demised  to  his  testator  or  intestate,  by  the  exercise 
of  any  act  of  ownership  in  reference  thereto,  becomes  liable  to 
pay  the  rent  which  may  accrue  out  of  any  assets  in  his  hands,  or 
he  may  be  charged  personally  by  \lie  lessor  in  respect  of  his 
possession,  so  long  as  he  retains  it;  and  therefore  it  is  said,  so 
long  as  an  executor  has  any  assets  he  should  reserve  them  so 
as  to  enable  him  to  pay  rent  during  the  term.  So  whatever 
profits  at  any  time  an  executor  derives  from  demised  premises 
after  the  death  of  his  testator,  he  must  apply  specifically  to  the 
payment  of  rent  and  fulfilment  of  covenants,  to  the  exclusion 
of  other  debts  even  of  a  higher  nature.  Where  the  rent  ac- 
crued partly  in  the  lifetime  of  the  decedent,  though  it  did  not 
become  due  until  after,  by  the  ending  of  the  half  year  or  other 
period,  it  ranks  in  England  as  a  speciality  debt,  though  reserved 
by  parol  only:  (see  Toller  on  Exrs.  218 ;  1  Ch.  Gen.  Prac.  540; 
Matthews  on  Exrs.,  9  Law  Lib.  147 ;  1  Salk.  317 ;  Ram  on 
Assets,  8  Law  Lib.  185);  but  this  rule  does  not  obtain  in  Penn- 
sylvania, where  we  have  a  statute  prescribing  the  order  of 
payment  of  debts  of  a  deceased  person. 

But  the  question  presented  in  this  case  is,  not  whether  a 
landlord  is  entitled  to  be  paid  the  rent  due  to  him  generally 
out  of  the  assets  of  the  deceased,  and  to  what  extent  Nor 
does  the  landlord,  in  this  instance,  claim  a  special  appropriation 
of  the  profits  of  the  land  received  by  the  administrator  after 
the  death  of  the  intestate  ^  for  independent  of  a  doubt  which 
may  be  expressed,  whether  there  is  any  evidence  that  the 
administrator  did  take  possession  of  the  demised  premises, 
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it  is  sufficient  to*  say,  there  is  no  proof  that  any  ptofit  was  de« 
rived  by  him  from  the  land  subsequent  to  the  death  of  the 
decedent.  At  all  events  none  such  has  been  brought  intp  the  * 
account.  The  claim  made  on  the  part  of  the  landlord  for  a 
whole  year's  rent^  is  put  distinctly  on  the  ground  of  a  sup- 
.posed  prefereace  given  by  the  21st  section  of  the  act  of  24th  of 
February,  1834,  by  which  it  is  enacted,  that  "all  debts  owing 
by  any  person  within  this  state,  at  the  time  of  his  decease, 
shall  be  paid  by  his  executors  or  administrators  so  far  as  they 
have  assets,  in  the  manner  and  order  following,  viz. :  1.  Funeral 
expenses,  &c.  2.  Rents,  not  exceeding  one  year.  3.  All  other 
debts  without  regard  to  the  quality  of  the  same,"  &c.  Whether 
the  landlord  is  entitled  to  auy  portion  of  the  rent  unpaid  by  the 
tenant  in  his  lifetime,  which  fell  due  on  the  expiration  of  the 
year  ending  April  1,  1842,  before  creditors  of  the  third  class, 
depends  on  the  proper  construction  of  this  statute;  and  the 
question  is  only  rendered  important  by  the  conceded  fact,  that 
the  estate  of  the  intestate  is  insufficient  for  the  payment  of  all 
his  debts  in  full. 

Were  it  not  for  the  construction  put  by  the  supreme  court  of 
this  state,  on  the  analogous  act  of  the  21st  of  March,  1772,  in 
the  case  of  West's  administrators  v.  Sink,  2  Yeates  274, 
decided  in  1798,  I  presume  there  could  be  but  Uttle  hesitancy 
felt  in  arriving  at  a  conclusion  adverse  to  the  claim  of  the  land- 
lord made  here.  The  4th  section  of  that  statute  declares, 
"  that  goods  or  lands  and  tenements  demised,  taken  by  virtue 
of  any  execution,  shall  be  liable  to  the  payment  of  all  such 
sum  or  sums  of  money  as  are  or  shall  be  due  for  rent,  at  the 
time  of  taking  such  goods  by  virtue  of  such  execution ;"  and  in 
the  case  just  cited,  where  a  levy  by  virtue  of  an  execution  was 
made  upon  the  goods  of  a  tenant  in  the  middle  of  the  year, 
and  before  the  time  fixed  for  the  payment  of  the  rent  by  the 
terms  of  the  lease,  it  was  determined,  on  the  application  of  the 
landlord  to  be  allowed  out  of  the  money  raised  by  the  sale  of 
the  goods  a  proportional  part  of  a  year's  rent,  computed  up  to 
the  time  of  the  levy,  that  the  case  was  embraced  by  the  words 
of  the  act ;  the  money  was  due  for  rent  at  the  time  of  taking 
the  goods  in  execution ;  it  was  ckbitutn  in  pr^tnti^  tVvough 
solvendum  in/uturo.  And  the  court  ad^®^'  "  ®^^^  ^^^  ^^'^ 
the  uniform  construction  of  our  law.'> 

vol-  IV. — NO.  XI.      '  a9 
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• 
V  Had  the  principle  of  this  decision  remained  tminipeached,  it 
certainly  furnished  a  rule  broad  enough  to  justify  the  decision 
*of  the  auditors  in  the  present  case,  in  allowing  the  accountant 
credit  for  a  sum  paid  to  the  landlord  for  rent,  proportional  to 
the  time  which  elapsed  from  the  commencement  of  the  term  to 
the  death  of  the  tenant,  to  wit,  from  April  1st  to  October  6th — 
six  months  and  six  days.  The  allowance  of  this  credit  is  not 
complained  of  by  the  creditors  of  the  decedent,  and  therefore 
must  stand. 

But  the  correctness  of  the  opinion  in  West  v.  Sink  was  early 
cfiUed  in  question.  In  the  very  next  case  of  Binns  v.  Hudson, 
5  Binn.  505,  which  arose  under  the  same  section  of  the  act  of 
1772,  C.  j.  Tilghman  in  delivering  the  opinion  of  the  court, 
says:  "Were  the  construction  of  the  act  to  be  given  now  for 
the  first  time,  I  should  incline  to  the  opinion  that  the  landlord 
could  claim  no  rent  which  was  not  actually  due  at  the  time  of 
the  levy.''  In  Lichtenthaler  v.  Thompson,  13  S.  &  R.  158, 
decided  in  1825,  the  present  c.  j.  Gibson,  in  allusion  to  the  deter- 
mination of  West  V,  Sink,  says :  «  By  the  custom  of  this  state, 
the  landlord  for  the  current  year  was  entitled  to  demand  the 
rent  up  to  the  time  of  the  levy,  although  by  the  terms  of  the 
lease  no  rent  was  due.  It  is  too  late  to  inquire  how  a  custom 
so  contrary  toihe  evident  intention  of  the  act  obtained  the  force 
of  law." 

And  finally,  in  Bank  v.  Wise,  3  W.  394,  decided  in  1834,  Mr. 
j.  Kennedy  shows,  both  from  reason  and  authority,  that  the 
consideration  for  the  payment  of  rent  being  the  enjoyment  of 
the  thing  demised,  which  is  executory  and  therefore  uncertain, 
must  first  be  complete  before  any  obligation  or  duty  to  pay  the 
rent  can  arise;  that  rent  reserved  is  to  be  paid  out  of  the  profits 
of  the  land,  and  is  not  due  until  the  profits  are  taken  by  the 
lessee ;  and  unlike  the  case  of  a  bond  given  on  a  past  conside- 
ration for  the  payment  of  money  at  a  future  day,  or  a  promise  to 
the  same  effect,  in  legal  parlance  rent  is  never  considered  to  be 
due  until  it  has  become  actually  payable ;  that  in  West  v.  Sink 
the  court  mistook  the  import  and  meaning  of  the  word  "  due^* 
as  applicable  to  rent,  and  fell  into  an  error  when  they  said  that 
rent  which  haft  not  become  payable  was  a  present  debt  to  be 
paid  infuturo\  and  he  observes  of  this  case  what,  I  think,  must 
now  be  the  understanding  of  the  profession,  "  that  the  interpre- 
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tation  which  has  been  given  to  our  statute  of  1722  is  an  ano- 
maly, and  contrary  to  all  judicial  construction  and  legal  under- 
istanding  of  the  same  matter  and  phraseology  elsewhere,  and 
therefore  ought  not  to  be  adopted  as  a  rule  for  giving  a  meaning 
to  nearly  the  same  language  used  in  another  statute  for  a  dif- 
ferent purpose."  We  are  then  at  liberty  to  put  a  construction 
on  the  act  of  1834  unembarrassed  by  this  case,  and  must  look 
to  the  natural  as  well  >as  technical  meaning  of  the  terms,  <^  debts 
owmg,"  tlsed  in  the  21st  section,  as  applicable  to  rents.  If 
the  question  were  put  to  a  layman  he  would  unhesitatingly 
answer,  that  rent  is  not  a  debt  due  or  owing  until  the  expiratipn 
of  the  term  on  which  it  is  reserved,  unless  it  be  otherwise 
stipulated  by  the  terms  of  the  lease,  and  we  have  seen  that  in 
legal  intendment,  the  meaning  of  the  words  due  and  owing  is 
in  accordance  with  this  interpretation.  Upon  this  point  the 
learned  and  carefully  prepared  opinion  of  j.  Kennedy,  already 
referred  to,  saves  us  the  necessity  of  any  elaborate  argument, 
and  indeed  proves  that  in  no  sense  can  rent  be  esteemed  a 
"debt  owing'*  before  it  is  payable.  Nor  is  there  anything  in  < 
tjie  spirit  of  the  act  which  makes  against  this  construction.  The 
object  is  not  to  favour  the  landlord  in  every  supposable  case,  or 
to  the  full  amount  of  the  claims  he  may  have  against  the  estate 
of  his  late  tenant.  The  intent  seems  to  be  to  give  to  the  land- 
lord a  preference  as  to  rent,  for  which  he  might  have  distrained 
at  the  death  of  the  tenant,  not  exceeding  one  year ;  and  not  to 
confer  a  greater  right  or  larger  title  than  he  had  at  common 
law,  and  under  our  act  of  1772.  The  preference  is  in  aid  or 
perhaps  in  lieu  of  the  distress,  and  not  something  beyond  and 
of  greater  efficacy,  as  the  argument  submitted  on  the  part  of 
the  landlord  would  make  it. 

But  it  is  urged  that  a  broader  meaning  is  to  be  assigned  to 
the  words  <<  debts  owing,''  as  used  in  the  act,  than  is  their 
natural  import,  because  they  are  used  as  applicable  to  «  funeral 
expenses"  equally  with  other  debts;  and  as  these  expenses  can- 
not be  due  from  a  deceased  person  prior  to  his  death,  the  legis^ 
latufe  must  be  taken  as  having  employed  the  words  in  question 
as  expressive  of  any  debt  for  whiclx  the  estate  of  the  intestate 
would  be  eventually  liable.  It  is,  ^  ,  ^  0xxTe,^^iolat\o\io{  pro- 
priety of  expression  to  denominate  \vcS^  agaitat  t\ie  eatoto  of 
a  deceased  person,  which  can  only  \  ^  ^^!:0if^^^\^^i^^x 
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a  debt  owing  by  Aim,  but  still  it  is  a  debt  due  from  his  estate, 
and  so  the  legislature  simply  intended  to  treat  it.  A  slip  in 
calling  it  a  debt  owing  from  the  deceased  at  the  time  of  his 
death,  cannot  operate  to  enlarge  the  terms  used,  so  as  to  make 
that  a  debt  due  within  the  purview  of  the  statute,  which  both 
in  technical  and  popular  acceptation,  sanctioned  by  reason  and 
justice,  is  not  so  due.  To  produce  such  a  result,  something 
more  strongly  indicative  of  a  corresponding  legislative  intention 
must  be  shown  than  mere  inaccuracy  of  expression,'  employed 
in  speaking  of  another  and  distinct  subject 

As,  therefore,  there  was  not  a  year's  rent  due  and  owing  by 
the  tenant  to  his  landlord  at  the  time  of  his  death,  the  account- 
ant is  not  entitled  to  the  further  credit  claimed  by  him  in  this 
exception,  and  it  must  be  overruled. 

The  second  exception  raises  the  question,  whether  David 
M'Kim,  whose  wages  it  is  claimed  are  to  be  preferred  over 
other  debts  due  from  the  intestate  was  during  the  last  year  of 
his  father's  life  a  servant,  within  the  meaning  of  that  section  of 
the  act  of  1834  we  have  had  under  consideration. 

The  term  "servant,"  as  here  used,  has  received  a  judicial  con- 
struction, which  obviates  much  of  the  difiiculty  that  might  other- 
wise be  felt  in  deciding  the  question  now  presented.  In  ex 
parte  Mason,  5  Binn.  167,  Which  arose  under  the  act  of  1794, 
from  which  the  present  act  is  in  this  particular  borrowed,  it  was 
held,  that  the  word  "servants"  must  be  restricted  to  that  class 
of  persons  who  make  part  of  a  man's  family,  whose  employ- 
ment is  about  the  houfee  or  its  appurtenances,  as  the  stable,  &c., 
or  who,  residing  in  the  house,  are  at  the  command  of  the  mas- 
ter, to  be  employed  at, his  pleasure,  either  in  the  house  or  else- 
where ;  and  it  was  accordingly  ruled  that  workmen  hired  in  a 
manufactory  of  iron  were  not  within  the  statute.  So,  too,  in 
Boniface  v.  Scott,  3  S.  &  R.  351,  it  is  said,  that  all  employed  for 
hire  in  the  domestic  concerns  of  the  family  ^in  whatever  station 
they  may  be,  are  servants  within  the  meaning  of  the  statute. 
And  in  the  same  case,  Mr.  j.  Duncan  expresses  the  rule  still 
more  clearly.  He  says:  "It  has  been  held  to  embrace  only 
those  who,  in  common  parlance,  are  called  servants,  that  is, 
hirelings  who  make  part  of  a  man's  family,  employed  for  money 
to  assist  in  the  economy  of  the  family,  or  in  matters  connected 
with  it;^'  and,  by  way  of  illustration,  he  instances  house- 
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keepers^  who  superintend  the  interior  affairs  of  the  family, 
nurses,  who  take  care  of  the  children,  stable-boys  and  coach- 
men, as  of  that  class  of  hirelings  who,  in  legal  phrase,  are 
menial  servants,  employed  in  service  in  and  about  the  house 
and  household  affairs,  and  therefore  falling  within  the  reason 
of  the  law.  The  case  decides  that  a  bar-keeper  is  such  a  ser- 
vant, because,  generally  in  the  country,  he  is  a  person  hired, 
who  from  the  nature  of  his  station  is  forced  to  perform  servile 
oflSces  within  the  walls  of  a  public  house.  He  is  a  domestic, 
living  intra  mcenia;  assisting  in  the  economy  of  a  family, 
whose  sole  occupation  and  employment  is  about  the  house. 
But  none  of  this  can  be  said  of  a  husbandman  or  labourer  on  a 
farm  for  hire.  His  functions  have  no  connexion  with  the  ser- 
vile offices  proper  to  the  domestic  economy  of  a  house,  and  it 
has,  therefore,  never  been  pretended  that  he  is  such  a  hireling 
or  servant  as  is  entitled  to  be  preferred  for  his  wages,  under  the 
statute.  He  is,  in  this  respect,  on  the  same  ground  with  work- 
men in  a  forge,  wood-cutters,  and  other  out-door  labourers. 
Nor  does  an  accidental  or  even, occasional  employment  within 
the  walls  of  the  house  of  his  employer,  entitle  him  to  come  iu 
as  a  preferred  creditor  for  the  whole  amount  of  his  wages.  It 
is  true,  it  is  not  necessary  the  occupation  of  a  person  should  be 
exclusively  confined  to  the  family,  in  .order  to  make  him  a  ser- 
vant under  the  act ;  but  thaf  must  be  principally  so,  and  enter 
so  largely  into  the  general  nature  of  his  duties  as  to  entitle  him 
to  the  appellation  of  domestic  servant,  or  at  least  his  relation  to 
his  employer  must  be  such  as,  at  all  times,  to  subject  him  to  a 
command  to  perform  services  intra  mcenia  without  any  viola- 
tion of  such  relation.  It  would  be  strange  indeed,  if  one  hired 
to  reap,  plough,  and  do  other  labour  on  a  farm,  and  who  was  thus 
employed,  and  so  confessedly  not  within  the  statute,  could  yet 
be  brought  within  .its  purview  by  the  occasional  or  even 
habitual  discharge  of  some  domestic  service,  such,  as  splitting 
wood,  making  fire,  <fec.  Perhaps  there  is  no  farm  labourer  re- 
siding in  the  family  of  his  employer,  who  does  not  occasionally 
.  perform  these  offices,  and  yet  no  one  would  dream  of  denomi- 
nating him  a  servant  intra  mcenia. 

Was  David  M'Eim,  during  the  last  year  of  his  father's  life, 
a  servant  of  the  class  indicated  by  the  rule  I  have  cited  ?  The 
depositions  taken  by  the  accountant  to  prove  the  affirmative, 

43* 


510  Orphantf  Court  qf  Chester  County. 

are  very  exceptionable,  and,  in  a  doubtful  case,  ought  not  to  be 
much  relied  on.  They  show  that  ahnost  all  the  testimony  oa 
this  point  was  drawn  out  by  long  and  leading  interrogatories, 
so  ingeniously  contrived  as  to  leave  nothing  for  the  witness  but 
the  simple  response  of  aye  or  no. 

Thus  on  the  examination  of  George  M'Kim,  the  general  ques- 
tion is  put — How  was  David  M'Kim  employed  during  his  resi- 
dence with  his  father  ?  He  answered,  he  was  employed  on  the 
&rm,  and  done  all  the  hauling  that  was  to  be  done  away  from 
home,  particularly  the  last  year  of  Joseph  M'Kim's  lifetime. 
Not  content  with  this  answer,  the  interrogator,  after  several 
questions  relative  to  this  agency  of  David  in  the  management 
of  his  father^s  domestic  concerns,  the  answers  to  which  do  not 
seem  to  have  been  sat^actory,  propounds  this  quercy  in  which, 
it  will  be  perceived,  is  enumerated  the  nature  of  all  the  services 
said  to  have  been  rendered  by  David  during  the  last  year  of  his 
father's  existence,  and  for  which  a  preference  of  payment  is 
now  claimed:  <<Did  he  not  frequently  go  to  mill  with  wheat  and 
other  grain  for  the  use  of  the  family;  go  to  the  store,  and  make 
purchases  of  articles  necessary  for  the  house,  cut  wood  and 
carry  it  into  the  house,  make  fire  in  the  morning,  feed  the  hogs, 
fodder  the  cows,  horses,  and  do  sucli  other  work  as  is  usually 
required  of  men  about  a  farmer's  house,  and  all  such  work 
within  a  year  of  the  death  of  Joseph  JVPKim,  and  often  be- 
fore?" To  this  the  witness  answers,  "He  did  all  these  things, 
but  feed  the  hogs,  and  I  donft  recpllecfof  seeing  him  feed  the 
hogs."  But  waiving  this  objection,  let  us  take  David  M'Kim's 
own  statement  of  the  nature  of  the 'services  rendered  by  him  to 
his  father. 

He  was  examined  as  a  witness,  and  says  he  was  employed 
by  his  father  in  farming.  This,  it  is  evident  from  all  the  testi- 
mony, was,  at  least  up  to  the  last  year,  .solely  his  occupation. 
When  called  on  to  say  what  duties  he  performed  during  the  last 
year  besides  attending  to  the  farm,  he  says :  "  I  had  to  go  to 
the  mill  with  grain  for  the  use  of  the  family,  go  to  the  store,  and 
purchase  the  necessary  articles  for  liie  family  and  house  use; 
took  the  shoes  of  the  family  to  the  shoemaker's,  and  brought 
them  home;  go  to  the  fulling-mill,  and  to  the  weavers;  cut 
wood  for  the  house  and  carry  it  in ;  make  fires  in  the  morning; 
feed  the  hogs;  fodder  the  cows  and  horses, and  go  to  the  black- 
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smith's  shop;  and  such  other  work  as  is  generally  required  of 
men  about  a  farmer's  house."  Now  during  all  this  time, 
managing  the  farm  and  driving  his  father's  team  was  his  prin- 
cipal occupation,  and  he  does  not  tell  us  How  frequently  he  was 
called  on  to  perform  the  special  services  he  has  here  enumerated. 
Certain  it' is  they  were  merely  subordinate  to  his  leading  pur- 
suits, and  some  of  them,  it  would  seem  to  me,  are  but  parcel  of 
his  business  of  farmer;  such,  for  instance,  as  going  to  the  mill 
with  grain  to  be  ground ;  foddering  the  cows  and  horses ;  going 
to  the  blacksmiths,  and  perhaps  feeding  the  hogs;  £^nd  the 
others  do  not  appear  to  me,  with  the  exception  of  cutting  wood 
and  making  fires,  to  be  of  that  domestic  and  servile  description 
the  common  and  ordinary  performance  of  which  confers  the 
character  of  servant  within  the  statute. .  After  all,  it  is  impos- 
sible not  to  see  that  tfiis  is  an  attempt  to  confer  on  David  a  rela- 
tion he  did  not  bear  to  his  father  and  his  father's  family — one^ 
perhaps,  he  would  have  spurned  at;  and  that  the  services  now 
relied  on  were  merely  incidental  if  not  accidental ;  but  whether 
one  or  the  other,  performed  voluntarily  and  not  in  pursuance 
of  any  request  or  command,  express  or  implied,  or  with  the 
view  of  changing  the  relation  theretofore  subsisting  between 
himself  and  his  father.  H3  therefore  remained  in  that  class  of 
employees  to  which  he  before  belonged,  to  wit,  husbandman  or 
farmer.  In  arriving  at  the  conclusion  that  David  M'Kim  was 
not  the  servant  of  his  father  within  the  meaning  of  the  statute, 
I  have  not  been  unmindful  of  the  decision  of  the  orphans' 
court  of  Philadelphia  county,  in  the  case  of  Miller's  estate,  1 
Ash  323.  The  situation  of  the  hireling  there  was  very  different 
from  that  filled  by  David  here.  He  was  entirely  under  the 
direction  of  the  victualler,  and  whenever  commanded,  assisted 
in  the  domestic  labours  of  his  family — s.  servant  in  fact  to  do  in  . 
this  respect  what  he  was  directed  to  do,  while  with  respect  to 
household  affairs  David  M'Kim  was  free  to  do  or  not  as  he 
pleased,  without  forfeiting  the  position  he  before  sustained  of 
husbandman  or  farmer.  The  case  of  Miller's  estate  carries  the 
doctrine  of  preference  as  far  as,  at  least,  if  not  further  than  it 
ought  to  go,  and  I  am  not  disposed  to  go  beyond  it,  as  ive\l\\eT 
justice  nor  propriety  calls  for  any  ftij^v  ^  extension  of  t\\e  i\i\e. 
The  second  exception  is  therefo^  ^o  overt\35Led,  ^tA  x\v^ 
report  of  the  auditors  is  confirmed.    ^  ^ 
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IN  THE  COMMON  PLEAS  OF  CHESTER  COUNTY. 

MARSH    V,   HALDSMAN,   ADMINISTRATOR   CITM   TESTAM£NTO   AH- 
.      NEXO  OF    HALDEMANi   DECEASED. 

1.  A  judgment  recovered  against  a  testator  in  his  lifetime,  and  not  revived  bj 
•eirefaeyu  antil  more  than  sixteen  years  after  his  death,  remains  a  subsisting 
lien  on  his  land,  as  against  his  heirs  ot  devisees,  and  is  entitled  to  be  paid  out  of 
the  proceeds  of  its  sale,  in  the  hands  of  the  administrator  cum  testamenlo  afi- 
nexo,    Aliter  as  against  subsequent  purchasers  or  incumbrancers. 

A  case  was  stated  for  the  opinion  of  the  court,  in  substance 
as  follows : 

On  the  13th  of  April,  1824,  a  judgment  was  eqtered  in  this 
court  against  the  defendant's  testator  in  his  Ufetime,  in  favour 
of  the  plaintiff  for  the  sura  of  $  340,  by'virtue  of  a  bond  with 
warrant  of  attorney  payable  in  one  year  after  date.  Ou  the 
19th  of  August,  1827,  the  said  testator  died,  first  having  made 
his  last  will,  whereby  he  devised  to  his  wife  his  landed  and 
other  estate  during  her  life.  The  personal  estate  was  in- 
sufficient for  the  payment  of  debts.  The  widow  of  the  tes- 
tator died  in  May,  1842.  On  the  22d  day  of  December,  1842, 
the  testator's  real  estate  was  sold  by  the  defendant,  by  virtue  of 
an  order  of  the  orphans'  court  made  after  proceedings  in  par- 
tition, instituted  upon  the  petition  of  one  of  his  heirs,  and  the 
proceeds  are  now  in  the  hands  of  the  defendant. 

'  On  the  2d  of  January,  1843,  a  scire  facias  quare  exectitio  non, 
sur  the  said  judgment,  issued  against  the  defendant  as  adminis- 
trator, and  on  the  19th  of  the  same  month  judgment  was  con- 
fessed in  favour  of  the  plaintiff  for  the  sum  of  $  376. 

The  annual  interest  falling  due  on  the  original  judgment  was 
regularly  paid  by  the  administrator,  from  the  death  of  the  testa- 
tor to  within  a  short  time  of  the  issuing  of  the  scire  facias. 

The  question  submitted  was,  whether  the  judgment  con- 
tinued to  be  a  lien  against  the  testator's  real  estate,  and  as 
such,  was  entitled  to  be  paid  out  of  the  proceeds  of  the  land 
in  the  hands  of  the  defendant. 

After  argument  by  Bronton  for  the  plaintiff,  and  Pyle  for  the 
defendant,  the  following  opinion  of  the  court  was  delivered  by 

Bell,  president: 

The  oiJy  question  presented  by  this  case  is,  whether  a  judg- 
ment recovered  against  a  decedent  in  his  lifetime^  and  not 
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revived  by  scire  faciasj  under  the  provisions  of  the  act  of  4th 
of  April,  1798,  continues  to  be  a  lien  on  his  land  in  the  hands  of 
his  heirs,  after  the  lapse  of  eighteen  years  from  the  death  of  the 
intestate,  and  is  entitled  to  be  paid  out  of  the  proceeds  of  the 
land  in  the  hands  of  the  administrator,  sold  under  an  order  of 
the  orphans'  court,  after  proceedings  in  partition  ? 

That  the  administrator  is  bound  to  apply  such  proceeds  in 
payment  of  an  existing  lien  is  shown,  if  authority  be  requisite, 
by  the  case  of  Commonwealth  v,  Poole,  6  Watts  32,  and  this 
reduces  the  inquiry  to  the  simple  proposition,  was  the  judgment, 
at  the  time  of  the  sale,  a  lien? 

By  the  operation  of  the  acts  of  1700  and  1705,  making  the 
lands  of  the  decedent  a  fund  for  the  payment  of  his  debts,  such 
debts  continued  a  lien  for  an  indefinite  period  of  time.  This 
being  found  inconvenient,  it  was  enacted  by  the  4th  section  of  the 
act  of  4th  of  April,  1797,  that  no  such  debts,  except  they  be  se- 
cured by  mortgage^  judgment^  recognizance^  or  other  record^ 
shall  remain  a  lien  on  lauds  of  the  deceased  debtor  longer  than 
seven  years,  unless  certain  steps  be  taken  by  the  creditor,  as 
pointed  out  in  the  act.  This  act  discharged  the  lands  from  the 
incumbrance  of  all  the  debts  of  the  ancestor,  except  debts  of 
record,  whether  in  the  hands  of  heirs  or  subsequent  purchasers 
for  a  valuable  consideration,  as  is  shown  by  Kuper  v.  Hock, 
1  Watts  9;  Hemphill  v.  Carpenter^  6  Watts  22,»  and  other 
cases,  and  this  though  the  heirs  have  full  notice  of  the  debt; 
but^  as  already  seen,  it  has  no  application  to  debts  evidenced  by 
judgments,  mortgage,  recognizance,  or  other  record,  in  the  life- ' 
time  of  the  debtor. 

But  it  is  argued  that  the  act  of  1798,  limiting  the  lien  of 
judgments  on  real  estate  to  five  years,  applies  to  judgments 
against  the  estates  of  deceased  persons  as  effectually  as  to 
judgments  inter  vivos,  and  no  scire  facias  having  been  issued 
within  five  years  after  the  rendition  of  the  judgment,  or  at 
least  after  the  seven  years  allowed  by  the  act  of  1797,  t  le  land 
in  the  hands  of  the  heirs  of  the  debtor  was  discharged,  and  con- 
sequently the  fund  arising  from  its  sale  is  not  applicable  in  pay- 
ment of  this  judgment 

It  is  true  that  in  Tr3Vor  t;  EUmaker,  2  S.  &  R.  94,  and 
Penn  v.  Hamilton,  2  Watts  53,  although  it  waa  conceded  the 

*  And  MO  Fmmeogfa  v.  PattoB,  7  W.  3ISs  Seitangw  o.  SUmt,  1  W.  lb  &  393. 
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act  of  1798  is  not  directly  applicable  to  a  judgment  recovered 
against  the  personal  representatives  of  the  debtor  after  his 
death,  because  the  lien  of  the  debt  springs  exclusively  from  the 
intestate  laws,  and  not  from  the  judgment;  the  court  infused 
into  the  act  of  1797  principles  borrowed  from  the  act  of  1798, 
so  far  as  to  permit  the  lien  of  a  debt,  ascertained  by  a  judgment 
against  an  executor  or  administrator,  to  be  continued  beyond 
the  seven  years  by  a  scire  facias  issued  at  any  time  during  that 
period ;  and  this  was  held  to  be  necessary  for  the  prolongation 
of  such  lien  on  a  proper  construction  of  the  words  "  duly  pro- 
secuted," as  used  in  the  4th  section  of  the  act  of  1797.  The 
propriety  of  this  construction  was  re-asserted  in  Fetterman  r. 
Murphy,  4  Watts  429,  by  chief  justice  Gibson,  and  may  now 
be  considered  as  the  settled  rule.  But  in  Penn  v.  Hamilton,  the 
distinction,  under  the  act  of  1797,  between  a  judgment  recovered 
against  a  decedent  in  his  lifetime  and  one  against  his  represen- 
tatives after  his  death,  is  noticed  by  the  chief  justice  in  deliver- 
ing the  opinion  of  the  court;  when  speaking  of  the  statute,  he 
says:  «  It  is  evident  from  the  context,  that  the  excepted  liens 
are  such  as  have  been  acquired  in  the  decedent's  life-lime,  and 
that  they  are  thus  mentioned  to  preclude  the  implication  of  an 
intent  to  abridge  or  impair  them  ;"  and  in  Fetterman  v.  Mur- 
phy, before  cited,  and  Brobtz  v.  Bright,  8  Watts  124,  it  is 
expressly  decided,  that  no  statiite  limits  the  lien  of  a  judgment 
recovered  in  the  lifetime  of  a  debtor  in  favour  of  his  heirs;  and 
in  both  those  cases  fall  effect  was  given  to  such  judgments 
against  the  lands  of  the  decedent,  although  more  than  thirteen 
years  in  the  one  case  and  more  than  nineteen  in  the  other  had 
elapsed  after  the  death  of  the  debtor  without  a  scire  facias  issued. 

The  defendant's  counsel,  on  the  argument,  cited  and  relied  on 
the  cases  of  Freyhoffer,  administrator  of  Moyer  v.  Busby,  17 
S.  &  R.  121,  and  Downey's  appeal,  2  W.  297,  as  establish- 
ing a  different  doctrine.  But  if  these  cases  settle  anything,  it 
is  that  judgments  recovered  against  the  debtor  in  his  lifetime, 
unrevived  by  scire  facias  within  five  years,  cease  to  be  liens  as 
against  subsequent  bona  fide  purchasers  for  value  and  incum- 
brancers. The  syllabus  of  the  last  of  these  cases  is  stated  too 
broadly  by  the  reporter,  and  this  has  misled  the  counsel.  A 
critical  examination  of  it  will  show  it  asserts  no  more  than  the 
principle  of  Freyhoffer  v.  Busby. 

The  distinction  in  this  particular,  between  heir  and  pur- 
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diaser  or  subsequent  incumbrancer,  is  recognised  and  enforced 
by  the  act  of  24th  of  February,  A.  D.  1834,  relating  to  executors 
and  administrators,  the  25th*  section  of  which  provides,  that 
judgments  recovered  against  a  decedent  shall  bind  his  real 
estate  for  the  term  of  five  years  from  his  death,  although  they 
be  not  revived  by  scire  facias  or  otherwise:  "and  after  the 
expiration  of  such  term,  such  judgments  shall  not  continue  a 
lien  on  the  real  estate  of  such  decedent,  as  against  a  bona  fide 
purchaser^  mortgagee,  or  other  Judgment  creditor  of  such 
decedent,  unless  revived  by  scire  facias  according  to  the  laws 
regulating  the  revival  of  judgments." 

As  then  there  is,  in  this  case,  no  intervening  right  set  up  by 
a  purchaser  or  incumbrancer,  but  the  contest  is  wholly  between 
a  judgment  creditor  and  the  heirs  of  the  deceased  debtor,  it 
follows  on  the  principles  laid  down,  that  the  plaintiflf  is  entitled 
to  be  paid  out  of  the  proceeds  of  the  land  in  the  hands  of 
the  defendant.  Whereupon  judgment  for  the  plaintiff,  in  the 
case  stated,  for  the  sum  of  $  384  55,  debt,  &c. 


IN  THE  COURT  OF  COMMON  PLEAS  OF  LANCAS- 
TER COUNTY. 

[AprU  Term,  1844.     • 
Before  Lewis,  President. 

LANCASTER   SAVINGS'    INSTITUTION   V.    REIOART. 

1.  The  act  of  the  16th  of  Julj,  1843,  which  allows  a'stay  of  execution  for  one  year, 
if  the  defendant's  property  does  not  bring  two-thirds  of  its  appraised  valae  at 
sheriff's  sale,  is  unconstitutional  and  void  as  to  mortgages  executed  before  its 
passage ;  for  the  reason  that  a  mortgage  is  in  substance  a  contract,  and  cannot 
be  impaired  by  an  act  of  the  legislature. 

2.  It  seenut  the  defendant,  in  order  to  obtain  the  stay  of  execation  allowed  by  the 
act  of  16th  of  July,  1842,  must  pay  the  interest  due  on  the  debt  or  judgment 
before  the  sheriff's  sale  takes  place,  otherwise  he  may  not  only  cure  irregu- 
larities in  holding  the  inquest,  but  waive  the  stay  allowed  by  the  act 

3.  Quere^  whether  under  the  act  of  16th  of  July,  1842,  the  sheriff  must  give  the 
defendant  notice  of  the  time  and  place  of  making  the  appraisement. 

Lewis,  president. 

This  is  an  application  to  set  aside  the  sheriff's  sale  of  the  de- 
fendant's real  estate.  On  the  1st  of  August,  1839,  Mr.  Reigart 
the  defendant  obtained  the  loan  of  a  sum  of  money  from  the 
Savings'  Institution,  and  executed  thereupon  a  bond  and  mort'^ 
gage  to  secure  the  payment  of  the  said  sum-^the  principal  on 
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or  before  a  certain  day  therein  named,  and  the  interest  as  it 
accrued  at  certain  periods  stipulated.  After  these  instruments 
were  executed,  to  wit,  on  the  16th  of  July,  1842,  the  legislature 
of  Pennsylvania  passed  an  act  declaring,  that  <<  in  all  cases 
where  lands  have  been,  or  hereafter  shall  be  levied  upon  by 
virtue  of  any  writ  of  fieri  facias  or  other  writ  of  execution, , 
the  sheriff  shall  cause  the  same  to  be  valued  by  twelve  men, 
and  return  the  appraisement  to  the  court  with  the  writ,  and  if 
upon  a  writ  to  sell  the  premises  they  cannot  be  sold  for  two« 
thirds  of  the  appraised  value  of  the  same,  the  sheriff  shall  not 
make  sale  thereof,  but  shall  make  return  of  the  same  to  the 
court,  and  thereupon  all  further  proceedings  for  the  sale  of  such 
lands  shall  be  stayed  for  one  year  from  the  return  of  the  writ" 
On  the  11th  of  August,  1843,  a  scire  facias  was  issued  upon 
the  mortgage,  in  pursuance  of  the  act  of  assembly  prescribing 
the  mode  of  proceeding  for  the  sale  of  mortgaged  premises  in 
defauk  of  payment,  and  on  the  21st  of  October,  1843,  a  report  of 
arbitrators  was  filed,  which  by  a  law  of  the  state  has  the  effect 
of  a  judgment  of  the  court  of  common  pleas  in  favour  of  the 
plaintiff,  for  the  sum  of  $2512  57,  and  on  the  same  day  execution 
was  stayed  by  consent  until  the  1st  of  March,  1844.  On  the  9th 
of  March,  1844,  a  writ  of  levari  facias  issued,  by  which  the  sheriff 
was  commanded  to  sell  the  property  for  the  purpose  of  raising  the 
money  due  upon  the  mortgage.  On  the  20th  of  March,  1 844,  the 
property  was  appraised  at  $3000.  On  the  6th  of  April,  1844,  it 
was  sold  by  the  sheriff  for  the  sum  of  $2830.  On  the  15th  of  April, 
1844,  the  sheriff's  deed  to  the  purchaser  was  presented  for  ac- 
knowledgement, and  thereupon  a  motion  was  made  to  set  aside 
the  sale.  The  grounds  of  complaint  were  stated  to  be  two.  First, 
that  the  property  was  not  sufficiently  described  in  the  sheriff's 
advertisement.  Second^  that  no  notice  was  given  to  the  defend- 
ant of  the  time  and  place  of  the  appraisement  or  sale. 

The  description  given  in  the  sheriff's  advertisement  corres- 
ponds with  that  furnished  by  the  defendant  himself  in  the  mort- 
gage, and  appears  to  contain  every  thing  material  to  be  stated  in 
the  notice  of  sale.     The  first  objection  is  therefore  unsustained. 

In  addition  to  the  publication  of  the  notice  of  sale  as  required 
by  law,  the  sheriff  left  a  copy  at  the  residence  of  the  defendant 
— ^placing  one  copy  inside  of  the  house,  an^  attaching  another 
to  the  outside  of  the  building,  on  a  conspicuous  part  of  the  walL 
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The  defendant  was  absent  from  his  house  at  the  time  the  notice 
was  left,  but  it  doesff  not  appear  that  the  sheri  knew  where  to . 
find  him,  or  that  he  had  changed  his  residence.  The  notice 
must  therefore  have  the  effect  of  a  notice  left  at  the  defendant's 
place  of  abode.  It  appears  also  that  he  attended  at  the  sale,  and 
furnished  what  was  stated  to  be  a  more  perfect  description  of 
the  property,  which  was  read  to  the  bidders  and  others.  Under 
these  circumstances,  it  is  considered  that  the  sheriff  did  all  in  his 
power  to  comply  with  the  provisions  of  the  law  ^respecting  the 
notice  of  sale,  and  that  the  notice  given  was  sufficient. 

But  it  does  not  appear  that  any  notice  was  given  of  the  time 
and  place  of  making  the  appraisement,  and  although  the; pro- 
perty has  been  sold  for  more  than  two-thirds  of  the  appraised 
value,  it  is  complained  that  the  defendant  has  been  injured  by  an 
assessment  at  a  less  value  than  would  have  been  placed  upon  the 
property,  if  he  had  been  notified  and  heard.  To  this  it  is  an- 
swered by  the  plaintiff's  counsel,  that  notice  is  not  required  by 
the  act,  and  if  required,  that  it  is  immaterial  in  this  case,  because 
the  stay-law  of  16th  July,  1842,  so  far  as  regards  mortgages 
executed  before  its  passage,  is  unconstitutional.  Under  the  act 
of  1705,  it  was  not  thought  necessary  to  give  the  defendant  no- 
tice of  inquisitions  to  extend  or  condemn  real  estate  taken  in 
execution.  4  Yeates  21.  But  this  construction  was  not  satis- 
factory, and  under  the  act  of  1806  a  difTerent  rule  was  estab- 
lished. 2  Binn.  2 1 5.  Although  the  act  oY  1842  is  silent  upon  the 
subject  of  notice,  there  is  nevertheless  a  hardship  in  permitting 
any  important  proceedings  to  be  taken  in  a  cause  without  no- 
tice to  the  party  to  be  affected.  It  will  not  be  necessary,  how- 
ever, to  determine  this  point,  as  the  case  will  be  decided  upon 
other  ground?,  which  seem  free  from  doubt. 

The  appraisement  is  required  by  the  act  of  1842,  in  order 
that  the  defendant  may  obtain  the  stay  of  execution  upon  com- 
plying with  the  terms  required  by  that  act;  but  it  is  provided 
that,  «  before  he  shall  be  entitled  to  such  stay  of  execution, 
he  shall  pay  the  interest  due  on  the  debt,"  &c.  No  payment 
or  offer  of  payment  of  interest  has  been  made  in  this  case. 
The  principal  object  was  the  stay ;  the  right  to  that  depends 
upon  the  payment  of  interest.  The  appraisement  is  only 
necessary  to  govern  the  proceedings  of  the  sheriff,  if  the  in- 
terest be  paid  before  the  sale.    But  if  the  interest  be  not  paid^ 

VOL.  IV. — VO,  XI.  44 


518  Common  Pleas  qf  Lanecuter  County. 

the  appraisement  would  seem  to  become  inoperative.  An  omis- 
mission  to  pay  the  interest  before  the  sale,  might  not  only  cure 
irregularities  in  holding  the  inquest,  but  might  amount  to  a 
waiver  of  the  appraisement  and  the  stay  of  execution  oflered  by 
the  act  of  1843.  This  view  of  the  case,  however,  has  not  been 
insisted  upon  by  the  plaintifPs  counsel,  and  we  therefore  proceed 
to  consider  the  constitutional  grounds  upon  which  he  relies,  in 
order  to  sustain  these  proceedings. 

The  constitution  of  the  United  States  declares,  that  <<  no  state 
shall  pass  any  law  impairing  the  obligation  of  any  contract/* 
and  the  constitution  of  Pennsylvania  prohibits  her  legislature 
from  "  making  any  law  impairing  contracts.'*  Is  a  mortgage  a 
contract?  It  does  not  require  any  great  degree  of  legal  acu- 
men, or  any  great  weight  of  authority  to  determine  this  ques- 
tion. A  mortgage  is  inform  a  conveyance  of  land;  but,  under 
the  ameliorating  influence  of  equity  principles,  and  the  opera- 
tion of  our  act  of  assembly  under  which  this  sale  has  been 
made,  a  mortgage  is  in  substance  a  contract  by  which  real 
estate  is  pledged  for  the  payment  of  a  debt,  and  liable  to  be  sold 
by  the  sherifT,  in  case  of  default,  at  any  time  upon  the  expiration 
of  a  year  and  a  day  after  the  whole  sum  becomes  due.  If  the 
mortgage  be  regarded  as  di  formal  conveyance  oi  land,  the  case 
of  Fletcher  v.  Peck,  6  Cranch  87,  is  an  authority  to  show  that 
such  an  instrument  is  a  contract,  the  obligation  of  which  can- 
not be  impaired.  If  it  be  regarded  as  an  unexecuted  contract^ 
by  which  a  particular  property  is  pledged  and  agreed  to  be  sold 
for  the  payment  of  a  debt,  it  falls  precisely  within  the  letter  of 
the  constitution  by  which  it  is  protected  from  legislative  viola- 
tion. If  the  bond  or  note  which  formed  a  part  of  the  transac- 
tion be  taken  into  view,  we  have  the  authority  of  chief  justice 
Marshall  in  Sturges  v.  Crowninshield,  4  Wh.  122,  for  the  prin- 
ciple, that  "  a  promissory  note  for  the  payment  of  money  on  a 
certain  day  is  a  contract  creating  an  obligation  to  pay* the 
money  on  that  day,  and  that  any  law  which  releases  a  part  of 
this  obligation  must  in  the  literal  sense  of  the  word  impair  it" 
We  have  therefore  in  this  casQ  the  double  obligation  of  two 
contracts,  one  contained  in  the  bond,  the  other  in  the  mort- 
gage, given  to  secure  its  payment  on  the  day  stipulated  by  the 
parties. 

Does  the  act  of  1842  impair  the  obligation  of  these  contracts? 
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It  is  material  to  the  case  that  the  mortgage  was  executed  before 
the  passage  of  that  act,  and  that  under  the  law  which  existed 
at  the  time  of  the  contract,  the  defendant  was  entitled  to  a  stay 
of  proceedings  for  the  period  of  a  year  and  a  day  after  the  time 
of  payment  fixed  upon  in  the  contract.  It  is  also  worthy  of 
consideration,  that  long  after  the  expiration  of  this  stay,  and 
after  suit  was  brought  and  judgment  obtained,  a  further  stay 
of  execution  of  upwards  of  four  months  was  entered  upon 
record  by  consent  of  parties.  The  present  is  an  effort  to  procure 
still  another  year's  stay  of  proceedings,  by  virtue  of  the  retro- 
active operation  of  the  act  of  1842. 

A  violation  of  contract  is  an  act  of  injustice  which  receives  no 
support  from  religion  or  morals ;.  and  it  is  among  the  earlist  les- 
sons of  the  horn-book,  that  injustice  of  every  description  stands 
opposed  to  the  dictates  of  sound  policy.  •  Such  a  proceeding  is 
at  best  but  removing  a  hardship  from  one  who  contracted  to 
bear  it,  and  placing  it  upon  the  shoulders  of  another,  who  was 
before  free  from  the  burthen.  It  is  relieving  one  who  had 
received  a  compensation  for  bearing  the  charge,  and  burthening 
another  who  had  paid  the  price  of  exemption.  It  is  a  prefer- 
ence of  the  debtor  over  the  creditor,  amounting  in  effect  to  a 
repudiation  of  the  contract  between  them.  The  business  of 
life  is  so  dependant  upon  the  fulfilment  of  contra6ts,  that  "  no 
one  can  safely  move  a  step  or  even  sit  still,  without  reposing  con- 
fidence in  the  engagements  he  makes  with  his  fellow-men." 
National  and  individual  prosperity  are  so  interwoven  with  the 
preservation  of  public  and  private  credit,  that  it  is  one  of  the 
highest  duties  of  government  to  preserve  good  faith  as  well  in 
its  own  transactions  as  among  the  people. 

It  is  not  denied  that  a  state  may  "  modify  the  remedy  for  en- 
forcing *the  performance  of  a  contract,  without  impairing  its 
obligation.'^  4  Wh.  122.  But  "  if  the  acts  of  a  state  so  change 
the  nature  and  extent  of  existing  remedies,  as  materially  to  im- 
pair the  rights  and  interests  of  a  party,  they  are  just  as  much  a 
violation  of  the  contract  as  if  they  directly  overturned  his  rights 
and  interests."  Per  Story  j.,  in  8  Wheaton  1.  The  obligation  of 
the  contract,  which  the  constitution  preserves  from  violation, 
must  necessarily  mean  the  kgal  obligation  by  which  a  party 
is  compelled  to  perform  his  engagement,  or  pay  damages  for 
the  breach.    In  other  words,  the  obligation  coDsists  of  the  rc* 
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medics  which  the  law' of  civil  society  furnishes  in  substitatioa 
for  those  which  might  have  been  resorted  to  in  a  state  6f 
nature.  Every  one  yields  up  to  society  his  natural  right  to  redress 
his  own  injuries,  in  return  for  the  remedies  provided  by  law. 
But  if  these  remedies  are  taken  away,  he  is  left  in  a  worse  con- 
dition than  if  he  had  continued  in  a  state  of  nature,  alike  unin- 
jured and  unprotected  by  constitutions,  governments,  and  laws. 
When  all  the  remedies  to  enforce  performance  are  taken  away 
by  civil  society,  there  is  no  obligation  remaining  except  that 
which  the  conscience  of  every  honest  man  imposes  upon  himself. 
This,  however,  is  only  a  moral  obligation,  which  is  of  no  force 
among  the  dishonest,  which  cannot  be  impaired  by  any  human 
enactment,  and  which  it  would  have  been  folly  to  protect  by 
constitutional  provision.  The  pretension  that  .the  legislature 
can  take  away  the  existing  remedies  for  enforcing  performance 
of  a  contract,  without  impairing  its  legal  obligation,  is  a  danger- 
ous heresy  which  at  this  day  has  but  few  advocates. 

Can  the  remedies  be  sitspended  without  impairing  the  obliga- 
tion of  the  contract?  In  Sturges  v.  Crowninshield,  chief  justice 
Marshall  conceded,  that  the  constitutional  prohibition  included 
"laws  extending  the  time  of  payment  beyond  that  stipulated 
in  the  contract,  and  laws  allowing  judgments  to  be  paid  by  in- 
stalments"  "  It  is  probable,"  says  the  chief  justice,  "  that 
laws  such  as  those  were  most  immediately  felt,  and  produced 
the  loudest  complaint  at  the  time  the  constitution  was  adopted.'' 
It  is  true  that  suspending  the  remedy  for  a  year  is  not  so  serious 
a  violation  of  the  contract  as  taking  it  away  forever.  The  one 
is  a  total  destruction  of  its  legal  existence,  the  other  only  ^^im- 
pairs^^  its  obligation.  The  difference  is  only  in  the  degree  of 
the  injury  inflicted;  there  is  none  in  the  principle  involved. 
In  both  cases  the  contract  is  viblated.  The  people  have  not 
intrusted  their  representatives  with  such  a  despotic  power.  On 
the  contrary,  each  house  is  intrusted  with  the  «  powers  necessary 
for  a  branch  of  the  legislature  of  a  free  state."  It  cannot  be 
necessary  in  «  a  free  state,"  to  deny  to  the  people,  who  are  in  (act 
the  ruling  authority  of  the  country,  the  privilege  of  making 
their  own  contracts,  or  the  right  of  enforcing  them  according  to 
the  laws  existing  and  in  contemplation  of  the  parties  at  the 
time  they  were  made.  It  is  a  provision  of  the  fundamental 
^law,  that "  all  courts  shall  be  open,  and  every  man  for  an  injury 
^one  him  id  his  lands,  goods,  person,  or  reputation,  shall  have 
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remedy  by  dtie  course  qf^law,  and  right  and  justice  shall  be  ad- 
ministered without  sale,  denial,  or  delay. ^^  Of  what  avail  is  the 
constitutional  injunction  that  the  party  aggrieved  "  shall  have 
remedy ^^^  if  the  legislature  may  take  the  remedy  away.  Of 
what  avail  is  the  provision  in  favour  of  the  «  due  course  of  law}^ 
if  the  course  of  law  may  be  suspended  or  obstructed?  Of  what 
advantage  is  the  requirement  that  justice  shall  be  administered 
<^  without  denial  or  delay ^^  if  the  legislature  may  pass  laws, 
under  which  the  just  obligations  of  the  most  solemn  contracts 
may  be  suspended,  and  justice  be  both  denied  and  delayed  for 
a  long  period  of  time?  If  the  remedy  may  be  suspended  for  a 
year,  there  is  nothing  to  prevent  a  suspension  for  a  longer  period. 
If  the  power  to  suspend  the  remedies  exists,  there  is  nothing  to 
prevent  a  perpetual  suspension.  It  is  conceded  that  (he  legisla- 
ture may  pass  laws  regulating  the  remedies,  and  suspending 
them  so  far  as  respects  contracts  made  after  their  enactment.  It 
is  also  conceded  that  they  may  discharge  the  person  of  the 
debtor  from  imprisonment,  upon  giving  up  his  estate  for  the 
benefit  of  his  creditors.  « Imprisonment  of  the  debtor  is  no  part 
of  the  contract,  and  a  release  of  the  person  does  not  impair  its 
obligation.'*  This  is  the  language  of  chief  justice  Marshall, 
and  it  is  particularly  true  with  regard  to  all  contracts  made  in 
Pennsylvania  since  the  adoption  of  her  constitution.  It  is  a 
constitutional  provision  that  "  the  person  of  the  debtor,  where 
there  is  not  strong  presumption  of  fraud,  shall  not  be  continued 
in  prison,  after  delivering  up  his  estate  for  the  benefit  of  his 
creditors.*'  But  "  the  property  of  the  debtor  is  liable  for  his 
contracts,  and  to  release  that  impairs  their  obligation.  4  Wheaton 
122.  A  release  of  the  debtor's  property  for  the  period  of  a 
year,  is  as  much  within  the  prohibition  as  a  perpetual  release ; 
and  upon  this  principle  a  statute  of  Illinois,  substantially  similar 
to  the  one  under  consideration,  was  held  by  the  highest  judicial 
authority  in  the  Union  to  be  unconstitutional,  so  far  as  regards 
mortgages  executed  b^ore  its  passage.  Browi^son  v.  Kenzie  et 
ah,  1  Howard's  Rep.  311,» 

■  Thb  case  is  reviewed  and  confirmed  in  M*Craoken  v.  Hay  ward,  3  Howard 
608,  published  aince  the  above  opinion  was  written,  and  that  case  goes  the  length 
of  declaring  all  laws  which  provide  against  the  sale  of  property  under  an  execution^ 
unless  the  price  bid  for  it  shall  reach  a  fixed  amount,  unoonstitational,  so  far  as  re- 
lates to  judgments  owing  at  the  time  such  laws  were  passed. — Ens. 
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This  opiuion  is  of  course  confined  to  the  case  before  the 
court.  It  is  presumed  that  the  legislature  did  not  intend  the 
general  expressions  of  the  act  of  1842  to  operate  upon  mort- 
gages executed  before  its  passage.  There  is  ample  scope  for 
Uie  operation  of  the  law  upon  cases  subsequently  arising,  and 
upon  cases  where  there  was  no  specific  pledge  of  property  by 
contract.  As  the  members  of  the  legislature  are  under  oath  to 
support  the  constitution,  it  is  the  duty  of  the  courts  to  reconcile 
their  acts  with  that  instrument  if  possible.  It  is  not  every  general 
expression  in  a  legidative  act  that  should  be  construed  into 
a  violation  of  the  constitution.  But  if  the  act  of  1842  was  in- 
tended to  operate  upon  cases  like  the  one  before  the  court,  it  is 
our  duty  to  obey  the  constitutional  mandate  of  the  people,  in 
opposition  to  the  unauthorized  acts  of  their  servants.  So  far  as 
the  law  may  be  understood  to  operate  upon  mortgages  exe- 
cuted and  recorded  before  its  passage,  it  is  unconstitutional  and 
void. 

The  motion  to  set  aside  the  sale  is  overruled,  and  the  acknow- 
ledgment of  the  sherifPs  deed  received. 

Reah  Frazer^  for  plaintifi". 

Thaddeus  StevenSy  for  defendant. 


COMMONWEALTH,   EX    REL.    DILLON    V.    SAMUEL   MYERS   £T   AL., 
SCHOOL   DIRECTORS   OP   CONESTOGA   TOWNSHIP. 

In  this  case  judge  Lewis  delivered  an  opinion,  involving  the 
rights  and  duties  of  school  directors,  sub-committees,  and  teachers 
under  our  common  school  system.  It  may  be  found  in  the 
present  volume  of  this  Journal  at  page  168,  ante.  The 
case  is  referred  to  at  this  time  for  the  purpose  of  stating,  that  the 
cause  has  since  been  reviewed  in  the  supreme  court  at  Harris- 
burgh,  and  that  on  the  29th  of  May  last  the  judgment  of  judge 
Lewis  was  affirmed. 


»^»/%^^^^^»^^^S/^^^^»^^^^^^^^^^^<^^^^^S^»^^*»^i 
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IN   THE   DISTRICT    COURT   FOR  THE  CITY   AND 
COUNTY  OF  LANCASTER, 

THE     LANCASTER     SAVINGS'     INSTITUTION     V.     HENRT    S.     WBI- 

GAND  ET   AL. 
I.  A  direction  hy  the  plaintiff  to  the  sherifl^  not  to  posh  or  proceed  with  his  exe- 

cation,  does  not  destroy  his  prioritj  or  lien,  if  the  sheriff  refuse  or  neglect  to 

comply,  but  proceeds  without  delay  to  levy  and  seU. 
9.  A  direction  not  to  proceed,  if  the  previous  executions  be  paid  off,  will  not  de- 

ftat  the  party  *8  preference,  should  those  executions  not  be  paid. 

3.  A  plaintiff  having  a  previous  execution  in  the  hands  of  the  sheriff,  does  not  for- 
feit his  privilege  by  orders  unattended  by  any  delay  of  the  sheriff  in  proceeding, 
or  by  delay  of  the  sheriff  without  instructions  of  the  party.  Both  circum- 
stances  must  concur  to  produce  the  effect 

4.  The  foundation  of  the  rule  postponing  a  prior  execation  considered,  and 
shown  to  be  fraud. 

On  a  fieri  facias  to  June  tenn,  1839,  No,  32,  the  personal 
property  of  Henry  S.  Weigand  was  sold  for  $  1331  57.  A 
part  of  this  sum  having  been  paid  by  the  sheriff  to  the  Lancas- 
ter Savings'  Institution  and  M.  A.  Haughey,  in  discharge  of 
,  the  debt,  interest,  and  costs  of  their  respective  executions,  the 
residue  was  paid  into  court.  Sept.  2,  1839,  on  motion  of 
Messrs.  Long  and  JenkinSy  the  court  grant  a  rule  to  show 
cause  why  the  money  now  in  court  for  distribution,  arising 
from  the  sale  of  Henry  S.  Weigand's  personal  estate,  should 
not  be  paid  to  George  Kleiss,  on  his  execution  to  June  term, 
1839,  No.  46,  in  the  district  court  for  the  city  and  county  of 
Lancaster.  Oct.  26,  1839,  on  motion  oi  Mr,  Reigart,  the  court 
grant  a  rule  to  show  cause  why  the  sum  of  j8  685  60,  the  balance 
of  the  money  now  in  court,  arising  from  the  sale  of  Henry 

5.  Weigand's  personal  property,  should  not  be  paid  to  the 
plaintiff  in  this  execution ;  viz.  Samuel  Myer  &  Son,  for  the 
use  of  Roland  Diller,  v.  Henry  S.  Weigand,  drawer,  and  Henry 
Shirk,  indorser.  This  last  mentioned  execution  was  to  June 
term,  1839,  No.  45,  for  the  real  debt  of  $  1261  04,  and  was  de- 
livered to  the  sheriff  May  1st,  1839.  Upon  it  the  sheriff  in- 
dorsed the  following  return :  "May  18, 1839.  Personal  property 
of  defendant's,  Henry  S.  Weigand,  sold;  see  fi.  fa.  to  June 
term,  1839,  No.  32.  So  answers  Peter  Reed  jr.,  sheri£"  The 
execution  of  George  Kleiss  was  for  a  residue  of  real  debt  due 
of  8 1800,  and  was  delivered  on  the  3d  of  May,  1839,  to  the 
sheriff,  whose  return  indorsed  thereon  is  as  follows :  ^  May 
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18th,  1839.   Personal  property  of  defendant  sold;  see  fi.fa.  to 
June  term,  1839,  No.  32;    So  answers  Peter  Reed  jr.,  sheriff." 

Hates,  president: 

The  former  execution  of  Samuel  Myer  &  Son,  for  the  use  of 
Roland  Diller,  being  prior  in  time,  the  question  is,  whether  Ro- 
land  Diller,  by  his  acts  and  his  directions  to  the  sheriff,  has  or 
has  not  forfeited  his  priority  of  lien,  with  reference  to  the  exe- 
cution of  George  Kleiss?  An  execution  intended  to  hinder, 
delay,  or  defeat  creditors,  is  fraudulent,  by  the  statute  the  13th 
of  Elizabeth,  c,  5.  If  a  creditor  whose  execution  is  levied  on 
the  goods  of  the  defendant,  direct  the  officer  not  to  sell,  a  subse- 
quent execution  will  be  preferred.  From  some  recent  cases,  it 
would  appear  to  be  the  opinion  of  the  supreme  court,  though 
the  point  has  not  been  expressly  decided,  that  if  the  plaintiff 
delivers  an  execution  to  the  sheriff  with  directions  not  ta  sell  at 
all,  or  not  until  further  orders,  it  creates  no  lien  on  the  defend- 
ant's personal  property,  as  against  a  creditor  issuing  and  pro- 
ceeding with  a  subsequent  execution.  3  Rawle  341;  5  ib. 
286-290.  But  it  has  been  settled,  that  a  levy  on  personal  pro- 
perty left  in  the  hands  of  the  defendant,  by  the  request  and  at 
the  risk  of  the  plaintiff,  for  the  purpose  of  securing  his  claim 
and  to  prevent  a  sale  of  the  goods  for  the  payment  of  other 
creditors,  is  fraudulent  and  void,  as  against  a  second  execution 
creditor.  In  Hickman  v.  Cald  well,  4  Rawle  376,  it  was  laid  down 
that  the  test  of  the  lien  is  the  presence  or  absence  of  a  direc- 
tion to  stay  proceedings  on  the  levy.    p.  380. 

Whether  a  positive  and  an  absolute  direction  to  the  sheriff  to 
stay  the  proceedings  on  a  levy,  would  postpone  the  execution 
of  the  plaintiff  giving  such  direction,  in  favour  of  a  creditor  who 
might  issue  a  subsequent  execution  previously  to  the  sale, 
when  there  was  in  fact  no  delay  by  the  officer  in  pursuance  of 
the  direction,  has  not  to  my  knowledge  been  decided.  I  can- 
not, however,  conceive  upon  what  principle  the  subsequent 
execution  creditor,  under  such  circumstances,  would  be  pre- 
ferred. The  mere  intention  of  the  prior  creditor  produced  no 
injury  to  him  or  any  one  else.  No  act  was  done  in  the  case 
supposed.  It  was  but  a  wish  expressed,  or  an  order,  with 
which  the  sheriff  neglected  or  refused  to  comply.  The  plain- 
tiff, it  is  true,  could  claim  no  merit  on  account  of  the  sheriff's 
diligence ;  but  that  is  not  the  point.    Has  he  forfeited  any  pri- 
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vilege,  or  waived  any  right  by  giving  a  direction  which  the  officer 
did  not  regard  ?  Has  the  mere  direction  without  any  corres- 
pondent act  of  the  sheriff^  deprived  him  of  the  lieu  which  the 
law  attached  to  his  prior  execution  ?  The  ground  on  which  the 
.  lien  of  the  prior  execution  has  been  postponed  is  fraud,  and 
fraud  is  clearly  deducible '  from  the  conduct  of  an  execution 
creditor,  who  causes  the  officer  to  retain  the  writ  in  his  hands 
unexecuted,  and  the  goods  to  continue  in  the  hands  of  the  de- 
fendant Other  creditors  who  have  trusted  the  debtor  upon 
the  faith  of  his  possessions,  or  have  delayed  proceeding  under 
a  belief  that  his  property  was  answerable,  are  deceived  by 
such  conduct.  But  when  the  sheriff,  notwithstanding  the  di- , 
rection  to  stay,  proceeds  immediately  to  sell  the  defendant's 
goods,  there  is  not,  in  fact,  and  there  cannot  in  law  be  presumed 
to  have  been  any  deception  upon  the  other  creditors.  There 
is  no  false  show  of  property,  by  which  they  could  have  been 
misled,  no  ^alse  credit  obtained,  nor  fallacious  inducement  to 
other  creditors  not  to  proceed.  The  elements  of  fraud  are 
wanting ;  for  it  seems  to  me,  that  to  constitute  fraud  in  this 
matter,  the  act  of  the  officer  must  concur  with  the  directions  of 
the  creditor  in  delaying  the  full  execution  of  the  writ.  In  the 
present  case  there  was  no,  delay  of  execution,  in  consequence 
of  Roland  Diller's  directions.  The  defendant's  personal  pro- 
perty was  levied  and  sold  under  a  prior  execution,  over  which 
he  had  no  control,  and  with  which  he  did  not  attempt  to  inter- 
fere. Had  he  given  positive  and  absolute  directions  to  stay 
proceedings,  yet  as  the  sheriff  did  not  stay  them,  but  executed 
the  writs  in  his  hands  without  delay,  there  could  be  no  fraud 
occasioned  by  such  directions,  and  consequently  no  forfeiture  of 
any  advantage  of  priority  appertaining  to  his  execution.  It  has 
however  been  urged  on  behalf  of  Roland  Diller,  that  his  direc- 
tions were  not  absolute  but  conditional;  audit  becomes  pro- 
per therefore  to  inquire  what  those  directions  really  were.  On 
this  subject  the  testimony  is  derived  from  the  sheriff,  the  under- 
sheriff,  and  Roland  Diller's  letter  of  the  3d  of  May.  The 
sheriff  says:  ^  Roland  Diller's  execution  came  into  my  hands 
May  the  1st,  1839,  and  the  fourth  execution,  George  Kleiss 
against  H.nry  S.  Weigand,  came  into  my  hands  May  3, 1839. 
I  met  Roland  Diller  up  street,  before  he  issued  the  execution 
against  Henry  S.  Weigtod.  He  asked  me  how  long  a  levy 
would  stand  good ;  he  wished  me  to  time  the  execution  when 
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it  came  into  my  hands,  and  if  the  other  executions  were  settled 
off,  not  to  have  his  pushed  unless  there  were  some  others  come 
in — executions,  I  mean — and  not  to  hare  the  household  goods 
sold  under  any  circumstances.*'  John  K.  Reed,  deputy-sheriff, 
states,  that  "on  the  2d  day  of  May,  1839,  he  made  a  de- 
tailed levy  of  the  personal  property  of  Henry  S.  Weigand,  on 
the  execution  of  Roland  Diller,  at  Henry  S.Weigand's  currying- 
shop.  Roland  Diller,  the  plaintiff,  attended  at  the  sale  of  the 
personal  property.  He  did  not  stay  the  execution,  but  said,  if 
the  previous  executions  were  paid  off  and  no  other  one  came  in, 
he  would  not  hatve  the  property  sold  on  his  execution ;  that  he 
only  wanted  to  be  secure  in  his  claim,*'  The  letter  of  the  3d  of 
May  was  in  answer  to  the  defendant,  who  had  solicited  him  for 
indulgence.  « After  leaving  you,'*  said  Mr.  Diller  in  this  let- 
ter,  "  I  learned  that  the  bank  upon  Diffenbach's  note,  and  that  of 
Kauffelt,  would  positively  bring  suit  in  a  few  days.  To  prevent 
them  having  precedence  over  me,  I  obtained  execution  upon 
Myers'  judgment,  and  gave  it  to  the  sheriff,  with  directions  that 
he  should  neither  advertise  nor  sell ;  so  that  the  public  should 
know  nothing  about  it,  nor,  so  far  as  I  could  perceive,  you  in 
the  slightest  degree  be  affected  by  it.  My  directions  were  how- 
ever, further,  that  if  the  other  executions  in  the  sheriff's  hands, 
were  not  satisfied,  and  the  sale  upon  them  prevented,  but  a  sale 
of  the  goods  levied  upon  under  these  executions  be  actually 
made,  that  then,  as  such  advertising  and  sale  would  absolutely 
destroy  your  business  and  remaining  credit,  he  should  upon  my 
execution  continue  the  sale,  and  sell  all  the  goods  except  house- 
hold furniture.  I  repeat  that  my  instructions  were  positive, 
neither  to  advertise  nor  sell,  and  feel  confident  the  sheriff  will 
tell  you  so,  and  at  present  do  not  perceive  how  the  levy  being 
known  only  to  the  sheriff,  could  possibly  affect  you  or  any  ar- 
rangement you  are  about  to  make.  If  any  arrangement  is,  or 
will  be  made  by  you  to  discharge  the  present  executions  other 
than  mine,  and  prevent  judgment  by  the  bank  and  Kauffelt 
against  Shirk,  I  will  immediately  remove  the  levy  upon  my 
judgment  and  execution,  and  if  it  will  be  any  accomodation  to 
you,  I  will  take,"  &c. 

All  these  statements  coincide  in  this : — ^that  Roland  Diller 
directed  the  sheriff  not  to  push  his  execution,  if  the  previous  exe- 
cutions, (namely  at  the  suit  of  the  Savings'  Institution  of  Lan- 
caster, and  at  the  suit  of  M.  A.  Haughey),  were  paid  off,  unless 
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some  other  executions  came  in ;  otherwise  to  proceed.  There 
is  no  evidence  of  any  attempt  or  proposal  to  discbarge  those 
previous  executions^  or  of  any  delay  in  proceeding  to  execute 
them. 

It  is  established,  therefore,  beyond  doubt,  that  the  sheriff 
neither  did  nor  could,  under  the  circumstances  of  this  case, 
stay  the  execution  of  Roland  Diller,  according  to  his  directions,, 
because  the  first  contingency  upon  which  he  was  directed  by  R» 
Diller  not  to  push  his  execution  did  not  occur :  the  previous  execu- 
tions were  not  paid  off.  The  direction,  it  will  be  observed,  was^ 
made  to  depend  upon  two  several  contingencies,  between  which 
there  appears  to  be  a  material  distinction,  but  they  were  inde* 
pendent  of  each  other.  The  first  was  such  a  contingency  as, 
conjoined  with  the  direction,  took  from  it,  in  the  event  which 
has  occurred,  all  objection  on  the  score  of  fraud,  since  it  is  im- 
possible that  any  injury  could  have  resulted  to  subsequent  credi- 
tors, from  the  actual  circumstances  and  proceeding.  There  was 
neither  delay  nor  a  direction  to  delay,  as  the  matter  stood 
But  the  other  contingency  was  of  a  diflFererit  character ;  it  was — 
unless  some  other  executions  come  in.  Had  the  direction  beea 
made  to  depend  upon  that  alone,  and  there  had  been  actual  de- 
lay by  the  sherifi"  in  pursuance  of  it,  the  lien  of  R.  Diller's  exe- 
cution would  have  been  superseded ;  for  the  policy  of  the  law 
will  not  allow  an  execution  creditor  to  stay  proceedings  upon 
his  execution,  and  preserve  his  priority  of  lien  as  against  subse- 
quent executions  by  other  creditors ;  it  holds  that  a  direction  to 
stay,  and  an  actual  delay  of  proceedings  after  a  levy,  in  conse- 
quence of  such  direction,  postpone  the  lien  of  the  execution  in 
favour  of  a  second  execution  creditor.  Hence  it  is  clear  that  a 
direction  to  stay,  "unless  some  other  executions  come  in,*' 
would  not  avail  to  preserve  the  lien  against  such  executions  ^ 
for  otherwise  personal  property  of  which  possession  is  the 
chief  badge  of  ownership,  would  often  remain  in  the  hands  of 
the  embarrassed  debtor  to  delude  the  public  by  a  false  security. 

When  the  delay  takes  place  by  the  act  of  the  sherifi"  alone,  it 
will  not  afiect  the  lien  of  the  creditor,  though  it  be  by  his  per- 
mission or  sufferance.  In  M'Coy  v.  Reed,  5  Watts  301,  the 
chief  justice  observes,  that  "in  Hickman  and  Black  v.  Caldwell, 
4  Rawle  376,  and  the  cases  there  cited,  the  rule  appears  to  be^ 
that  the  sheriff's  procrastination,  even  by  sufferance  of  the  exe- 
cution creditor,  is  not  fraudulent  joer  se;  and  that  the  latter  is  to 
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be  postponed  only  where  he  has  directed  the  sheriff  not  to  pro- 
ceed." The  active  interference  and  procurement  of  a  delay  by 
fhe  creditor,  seem  essential  to  the  defeat  of  his  prior  Hen ;  so 
that,  in  this  regard,  directions  without  delay,  and  delay  without 
directions,  are  equally  ineffectual. 

It  was  proved  that  George  Kleiss  is  the  fether-in-law  of  the 
defendant.  The  letter  of  Henry  S.  Weigand,  requesting  Roland 
Diller  "to  stop"  his  execution,  was  written  on  the  2d  of  May, 
and  sent  to  the  latter  at  New  Holland.  It  was  the  evident  de- 
sign of  the  writer  to  depreciate  the  value  of  his  property  which 
had  been  levied  upon  by  the  sheriff,  with  the  riew  of  inducing 
R.  Diller  to  believe  that  he  could  not  possibly  gain  anything  by 
proceeding  with  his  execution.  He  represents  its  greatest  value 
to  be  $250,  if  sold  at  the  fullest  prices — ^whereas  the  sale 
actually  amounted  to  more  than  $1300.  The  amount  of 
the  first  two  executions  levied  upon  these  goods  was,  with  in- 
terest and  costs,  more  than  $500;  consequently,  was  twice 
the  amount  of  the  estimate  by  the  defendant,  and  must  have 
swept  away  all  the  proceeds,  had  that  estimate  been  near  the 
truth ;  notwithstanding  which  his  father-in-law  next  morning 
put  into  the  sheriflPs  hands  his  execution  for  $  1800;  and  upon 
the  hearing  of  his  application  for  preference  over  R.  Diller,  he 
produced  the  correspondence  between  his  son-in-law  and  R. 
Diller,  whose  letters  must  have  been  furnished  by  the  defend- 
ant in  support  of  his  father-in-law's  rule.  But  whatever  sus- 
picions these  circumstances  may  justly  excite,  this  motion  is  de- 
cided on  other  grounds  before  indicated.  I  am  of  opinion, 
that  Roland  Diller's  execution,  (in  the  suit  of  Samuel  Myer  & 
Son,  for  his  use  against  Henry  S.  Weigand,)  being  prior  in  time 
— ^first  delivered  to  the  sheriff  and  first  levied — ^is  entitled  to  the 
money  paid  into  court  in  this  case,  in  preference  to  that  of 
George  Kleiss,  because  the  direction  of  Roland  Diller  to  the 
sheriff  not  to  push  his  execution,  was  limited  to  the  contingency 
of  the  discharge  of  the  previous  executions,  which  contingency 
did  not  happen ;  and  because  the  sheriff  did  not  stay  the  former 
execution,  but,on  the  contrary, proceeded  with  it  as  with  the  other 
executions  in  his  hands  against  the  defendant,  to  sell  his  per- 
sonal property  for  the  purppse  of  satisfying  them  all,  so  far  as 
the  proceeds  of  the  sale  would  reach. 

Let  the  rule  on  behalf  of  George  Kleiss  be  discharged ;  and 
tbat  on  behalf  of  Roland  Diller  be  made  absolute. 
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THOSR  CONTAINRD    IN   TIIR  6tH  VOL.:    ALSO   THE  DECISIONS   IN  THE   IST,  2d,  AND   3d 
VOLB.  OF  THE  PENNSITLVANIA  LAW  JOURNAL.* 


ACCOUNT  RENDER. 
In  account  render  a  count  chargfing  the  defendant  as  bailiff  of  the  plaintiff^s 
land,  may  be  joined  to  a  count  char/^ing  iiim  as  tenant  in  common  with  the  plain* 
tiff,  and  such  count  may  be  added  on  the  trial  as  an  amendment    it  Adam  v.  Orr^ 
4  W.  &  S.  550. 

ACTION. 

1.  An  action  on  the  case  will  lie  asrainst  a  township  to  recover  damages  fbr  an 
injury  sustained  by  reanon  of  the  negli(ren'*.c  of  the  supervisors  to  keep  the  road  in 
repair.     Dtan  v.  New  Milfurd  Tuwnsuip,  5  W.  &.  S.  545. 

2.  If  parties  in  and  by  a  contract  appoint  an  arbiter  to  settle  all  disputes  arising 
under  it,  they  musi  abide  by  hia  nward,  and  neither  can  maintain  an  action  against 
the  other  for  a  breach  of  the  agreement;  and  this  although  be  may  be  interested 
in  the  subject  of  the  contin  t.     Mim.  Novifrtition  Co.  v.  Fenlon^  4  W.  &  8.  205. 

3.  A  county  can  only  be  ^ued  in  the  courts  of  the  county  itself;  the  courts  of 
other  counties  have  no  jurisdiction.  But  suits  by  a  county  are  transitory.  Lehigh 
Co.  V.  KUckner,  5  W.  &  S.  Itil. 

4.  A  public  municipal  corporation  can  only  be  saed  in  the  courts  of  the  county 
where  it  is  situated.    lb, 

ACTION  ON  THE  CASE. 

1.  In  an  action  on  the  case  against  a  sheriff  for  an  escape,  it  is  competent  fbr  the  * 
defendant  to  prove  that  the  defendant  in  the  execution  was  insolvent  at  the  time  of 
the  escape;  as  the  measure  of  damages  in  that  form  of  action  is  the  actual  loss  which 
the  plaintiff  has  sustained.    Skaler  v.  Garrison,  5  W.  &.  S.  455. 

2.  For  an  injury  done  to  a  paseengcr  by  the  upsetting  of  a  stage-coach,  assimijptJt 
or  esse  will  lie.  If  the  latter  is  brought,  the  defendants  are  jointly  and  aeverallv 
liable;  if  the  former,  the  plaintiff  must  prove  the  liability  of  all  the  parties  sued. 
itCaU  ▼.  ForsytA,  4  W.  &  S.  179. 

*  The  6th  voL  of  W.  A.  S.*8  Rep.  was  published  after  our  l>i|ceBt  had  >WM!n  i^^nn 
to  the  piinter.  We  delated  putting  it  to  press,  however,  until  ^e  c«w^  ««i»  * 
ftir  selection  of  the  dedsious.*-£D8. 
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3.  Where  process  is  legal,  the  plaintiff  is  liable  only  for  the  abuse  of  it,  and  aetoil 
malice  must  be  proved  where  the  circumstances  afford.no  inference  of  it  BtCmU 
Umgk  ▼.  GrUhobber,  ib.  201. 

4  It  is  sufficient  for  the  defence,  in  an  action  for  maliciously  suinff  out  a  writ  of 
domestic  attachment,  that  plaintiff*s  conduct  was  such  as  to  render  toe  defendant's 
recourse  to  it  a  measure  of  reasonable  precaution.    Jb, 

5.  In  an  action  for  maliciously  prosecuting  the  plaintiff  on  the  charge  of  peijury, 
the  question  of  probable  cause  should  be  submitteu  to  the  jury,  not  upon  the  fact  of 
the  guilt  or  innocence  of  the  plaintiff,  but  upon  the  defendant's  belief  of  his  guilt 
or  innocence  under  the  circumstances.    Seibert  v.  Price,  5  W.  &  S.  438. 

AGENT. 
1*  An  agent  constituted  for  tlie  purpose  of  procuring  the  settlement  and  sale  of 
lands,  and  who  by  his  writteh  authority  is  specially  instructed  to  enter  into  written 
contracts  for  that  purpose,  has  no  power  to  enter  into  any  parol  agreement  for  the 
sale  or  settlement  of  the  lands;  and  such  parol  agreement  will  furnish  no  defence 
to  an  action  of  trespass  quare  clausum  fregit  by  the  owner  of  the  land.  Baring  ▼. 
P«rM,  5  W.  &  S.  548. 

2.  The  act  of  an  agent  afler  death  of  his  principal,  which  was  unknown  to  agent, 
binds  the  parties.  Payment  to  an  agent  afler  death  of  principal,  but  before  notice, 
discharges  the  debt     Caeeiday  M'Kemie,  4  W.  &  S.  282. 

3.  If  an  agent  neglect  to  apprise  his  principal  of  facts  necessary  for  him  to  take 
measures  for  his  security,  he  takes  upon  iiimsclf  all  but  the  unavoidable  losses 
incident  to  the  business.     DevalL  v.  Burbridare,  ib.  305. 

4.  Goods  were  consigned  by  A.  to  B.,  who  was  insolvent,  to  be  sold  at  not  less 
than  invoice  prices,  the  amount  of  invoice  price  to  be  paid  to  A.,  the  surplus  if  any 
to  be  retained  by  B.,  ancl  the  goods  remaining  unsold  to  be  returned  to  A.  Held, 
that  the  agreement  was  not  fraudulent,  and  that  no  such  interest  vested  in  B.  as 
was  subject  to  levy  and  sale  for  his  debts.     M'Cullmigh  v.  Porter^  ibu  177. 

6.  On  sales  made  by  a  factor,  the  principal  may  recover  the  price  due  by  the 
.vendee,  subject  to  the  equities  which  the  vendee  has  acquired  by  dealing  with  the 
agent  as  principal,  or  which  the  agent  may  have  acquired  from  the  course  of  deaL 
ing  between  him  and  the  vendee.     Merrick^s  estate,  5  W.  &,  S.  9. 

6.  But  this  rule  does  not  apply  to  a  sale  m»de  by  a  factor  here  for  a  principal  in 
a  foreign  country,  where  exclusive  credit  is  given  to  and  by  such  factor;  nor  can 
a  suit  be  sustained  by  the  principal  except  through  and  by  the  factor;  and  on  the 
bankruptcy  of  both  principal  and  factor,  the  assignee  of  the  latter  is  entitled  to  the 
price  of  the  goods  sold.    Jb. 

7.  It  seems,  where  such  factor  is  insolvent,  a  court  of  equity  might  compel  pay- 
ment of  the  debt  to  the  principal  in  a  proper  case.     Ib, 

8.  But  such  case  does  not  exist  where  the  principal  has  sued  the  fiictor  for  the 
value  of  the  goods,  and  obtained  an  award  of  arbitrators  for  his  claim,  and  prose« 
cuted  him  to  bankruptcy  for  the  debt,  and  became  himself  assignee  oif  the  bank- 
rupt, and  no  account  appears  of  the  assets  received.    Jb. 

ALIEN. 
An  alien  by  the  law  of  Pennsylvania  acquires  no  title  in  his  wife's  estate  of 
inheritance,  as  tenant  by  the  curtesy  initiate.    Reese  v.  Water$^  4  W.  &,  8. 145. 

AMENDMENT. 
The  declaration  in  assumpsit  may  be  amended  by  increasing  the  amount  of 
the  claim  in  the  several  counts,  and  the  amount  of  damages  altered  aooordinsly. 
And  whether  this  is  a  iurpriie  on  the  defendant  and  a  cause  for  continuance,  is  s 
matter  for  the  discretion  of  the  eoiut     Tassey  v.  Churchy  4  W.  &  &  141. 

ARBITRAMENT  AND  AWARD. 

1.  Where  parties  entered  into  an  agreement  in  writing  to  submit  all  matters  al 

variance  between  them,  under  the  act  of  1636,  to  three  arbitrators  whose  award 

was  to  be  final,  but  did  not  enter  the  submission  of  record,  and  obtain  a  rule  of 

ooort  as  required  by  that  act :  Held,  that  the  award  of  the  arbitntors  oonld  not  W 
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aoftained  nnder  the  flUtnte,  nor  as  one  made  in  purenance  of  a  anbmiBn<»  at  oom- 
mon  law,  and  that  no  action  would  lio  to  recorer  the  amount  of  the  award.  It  was 
wholly  inoperative.    Benjamin  ▼.  Bcf^'amtn,  5  W.  &  S.  563. 

2.  A  judgment  opened  and  defendant  let  into  a  defence  upon  the  merits,  ii  not 
an  action  pending,  such  as  is  sobject  to  the  provisions  of  the  compulsory  arbitra- 
tion act    Loutrey  v.  Traeey,  6  W.  d&  S.  493. 

3.  On  the  hearing  of  a  cause  before  arbitrators,  the  plaintiff  cannot  put  in  evi. 
dence  any  demand  that  does  not  tend  to  prove  or  establish  the  claim  set  out  in  his 
decMaiion,    Reitzel  v.  Franklin,  5  W.  dt  S.  33.    Kennedy  J. 

4.  Arbitrators  hearing  two  causes  together,  the  matter  being  identical  in  each 
case,  are  not  entitled  to  separate  fees  in  eadi  case.  Butcher  to  use  v.  Scott,  2  Penn. 
Law  J.  28a    C.P.' 

5.  Under  the  arbitration  act  of  22d  March,  1817,  which  is  not  repealed  by  the 
act  of  June  16, 1836,  corporations  appealing  from  an  award  must  give  absolute 
bail.    Morris  v.  D.  ^  5.  Canal  Co^  4  W.  &  S.  461. 

6.  If  a  cause  be  referred  to  arbitrators  and  an  award  made  in  fiivour  of  the  de- 
lendant  for  a  sum  certain  and  the  plaintiff  appeal,  and  afterwards  by  leaVe  of  the 
court,  suffers  a  non-suit,  the  award  is  thereby  defeated  and  is  irrecoverable  by  scire 
Adas.    M'Kennan  v.  Henderson,  5  VV.  6l  S.  370. 

7.  In  voluntary  references  either  party  may  at  any  time  before  award  made  re- 
voke the  authority  given  to  the  arbitrators,  and  an  award  made  and  filed  afler  such 
revocation  will  be  stricken  off.     Wood  v.  Finn,  3  Penn.  Law  J.  31. 

8.  Cestui  que  use  or  the  nominal  plaintiff,  may  make  the  affidavit  and  recog- 
nizanoe  for  an  appeal  from  an  award.    Conway  to  use  v.  Fire  Ins,  Co.,  ib.  303. 

ASSUMPSIT. 

1.  The  acknowledgment  of  a  defendant  that  a  certain  sum  is  due,  raises  an 
implied  promise  to  pay  the  amount,  and  it  is  recoverable  under  a  count  for  account 
•Uted.     Tassey  v.  Church,  4  W.  &  S.  141. 

2.  An  agreement  to  withhold  his  competition  in  the  purchase  of  land,  by  one 
who  is  in  possession  without  title,  is  a  good  consideration  for  a  promise  to  convey 
to  him  a  part  of  the  land  by  one  who  purchased  from  the  real  owner.  M^CuUock 
y.  Cowher,  5  W.  dt  S.  427. 

3.  Under  the  plea  of  payment  in  assumpsit,  the  evidence  may  be  of  payment  in 
ether  things  than  money.     BuU  v.  Towson,  4  W.  &,  S.  557. 

4  In  assumpsit  on  a  promise  to  pay  the  debt  of  another,  in  consideration  of  for- 
bearance, the  fact  that  the  debt  was  not  doe  at  the  time  of  the  promise,  or  that  it 
was  widaUe  in  consequence  of  the  infancy  of  the  debtor,  o^  that  it  was  barred  by 
the  act  of  limitations,  furnishes  no  defence  to  the  action.  Hesser  v.  Steiner,  5 
W.&S.476. 

5.  Eight  days  after  A.  had  become  security  for  B.  in  an  administration  bond,  C. 
promised  A.  to  indemnify  him  for  all  loss  and  injury  he  might  sustain  by  reason 
(hereof!  Hdd,  that  the  consideration  was  a  continuing  one,  and  sufficient  for  A. 
to  sustain  assumpsit  against  C.  for  a  loss  he  afterwards  incurred  by  de&nlt  of  B. 
Carroll  v.  Nixon,  4  W.  &  S.  517. 

6.  The  performance  of  labour  by  one  for  another,  raises  an  implied  assumpsit 
ihat  it  will  be  compensated ;  but  this  implication  is  rebutted  by  proof  of  circum- 
stances  showing  such  a  relation  between  the  parties  as  repels  the  idea  of  contract; 
as  where  the  claimant  lived  with  the  other  party  as  his  wife  and  was  reputed  as 
fluch,  thou|;h  in  fact  she  was  not  his  wife.    Swires  v.  Parsons,  5  W.  d&  S.  357. 

7.  A  child  is  not  entitled  to  recover  wag^es  for  services  rendered,  from  the  estate 
of  his  deceased  parent,  unless  upon  clear  and  unequivocal  proof,  leaving  no  doubt 
that  the  relation  between  the  parties  was  not  the  ordinary  one  of  parent  and  child 
but  of  master  and  servant    Candor's  appeal,  ib.  513, 

8.  Where  work  and  labour  is  done  in  part  performance  of  a  special  oontract,  and 
the  labourer  is  prevented  fulfilling  his  contract  by  reason  of  the  defiiult  of  the  other 
party,  an  action  may  be  brought  on  the  contract  and  plaintiff  may  recover  for  the 
amount  of  work  and  labour  &ne,  upon  proof  of  the  defendant's  defeult;  or  plaintiff 
may  bring  case  fer  damages  at  his  option.    Alexander  v.  Hi^fman,  ib.  382. 

9.  Money  collected  upoa  an  ezecation  by  a  oonitable  cannot  be  reooveiod  btok 


5$2  Digest. 

•gain  fVom  the  pbtintiff  to  whom  it  bu  been  paid  over,  nor  from  fhe  officer  «p«i 
the  allegation  of  its  baTing  been  paid  a  second  time.  Htrrimg  t.  AdMmm^  ib.  4S9. 
10.  An  action  for  money  paid,  laid  oat,  and  expended,  can  mily  be  supported  by 
proof  of  the  actnal  payment  of  the  money,  or  of  the  plaintiff's  having  given  his  own 
negotiable  note  for  it,  nor  then  if  it  appear,  that  the  defendant  is  a  surety  on  tbat 
note  and  it  is  unpaid.    Purtel  v.  EUu,  ih.  525. 

ATTACHMENT. 

1.  Since  the  act  of  July  12,  1842,  the  only  mode  of  dissolving  a  foreign  tettadi- 
ment  is  by  making  a  specistl  deposit  of  money  as  authorized  by  the  €2d  section  of 
the  act  of  13th  June,  1836,  relating  to  the  oommcnccmont  of  actions.  Jhrfy  v. 
Owinps,  1  Penn.  Law  J.  191.    D.  C. 

2.  The  judgment  by  default  against  garnishee  in  a  foreign  attachment  for  not 
answering  interrogatories,  may  be  for  an  amount  sufficient  to  satisfy  plaintiff's 
demand.    Corby n  v.  Bollrnan^  4  W.  &  S.  342. 

3.  A  justice  of  the  peace  cannot  be  made  garnishee  in  foreign  attachment,  in 
respect  of  moneys  received  on  judgments  rendered  by  him;  and  interrogatories  as 
to  the  number  and  amoant  of  such  judgments,  are  irrelevant  and  erroneous.     Ik 

4.  A  domestic  attachment  may  issue  upon  a  debt  not  due,  if  there  be  in  other 
respects  sufficient  grounds  for  it    M^Cullovgh  v.  GrishobbeTf  4  W.  &,  S.  201. 

ATTORNEY  AT  LAW. 

1.  An  acknowledgment  of  debt  signed  Ly  an  attorney  at  law  on  behalf  of  his 
client,  is  not  a  sufficient  instrument  of  writing  for  the  payment  of  money  to  entUle 
the  plaintiff  to  judgment  for  want  of  an  affidavit  of  defence.  Bradford  v.  Bradford^ 
St  Penn.  Law  J.  79. 

2.  The  dismission  of  an  attorney  from  the  bar  of  a  court  of  record  is  a  judicial 
act,  and  the  supreme  coiirt  will  not  grant  him  relief  either  by  certiorari,  appeal, 
mandemuH,  or  any  other  form  of  proceeding.  M^Lavghlin  v.  The  District  Courts 
6  W.  A.  &  272. 

3.  Counsel  who  has  been  consulted  about  a  title  to  land,  will  not  be  permitted  to 
purchase  an  outstanding  one  and  set  it  up  in  opposition  to  his  client  In  ^ueh  case 
his  purchase  enures  to  the  benefit  of  the  client     Hoekenbvry  v.  Carlitle,  ib.  348. 

4.  A  power  of  attorney  under  which  counsel  appear  in  court,  must  be  executed 
in  accordance  withNthe  lex  fori.     Com.  v.  Peterson,  3  Penn.  Law  J.  154. 

5.  Money  collected  by  an  attorney  for  his  client  and  not  paid  over,  cannot  be 
attached  in  the  hands  of  the  attorney  by  a  creditor  of  the  client  Riley  ▼.  Hiral, 
ib.  268. 

BAIL. 
L  A  defendant  held  to  bail  for  false  and  fraudulent  representations,  A^c.,  will  not 
be  discharged  under  Che  act  of  July  12,  1842,  the  action  being  ex  delieU.     TVysa 
V.  Hassinger^  2  Penn.  Law  J.  43. 

2.  Although  bail  under  the  act  of  13th  June,  1836,  do  not  justify  upon  exception 
being  taken,  yet  the  bail  bond  is  still  obligatory  on  them.  Autlin  v.  Watmougk^ 
ib.  63. 

3.  An  execution  against  the  bail  which  is  returned  vvVa  bona,  is  a  satisfaetory 
test  of  tbeir  insufficiency,  especially  when  the  sheriff  who  took  the  bail  makes  the 
return.    Ib. 

4.  Under  the  16tb  section  of  the  act  of  ]3tli  June,  1836,  wheie  the  sheriff  takes 
a  bail  bond  and  the  bail  do  not  joHtify  af\cr  exception  token,  the  proper  course  is  to 
rule  the  sheriff  to  bring  in  the  body  and  compel  him  by  attachment  to  procure  un- 
exceptionable bail,  or  pay  the  money  into  court,  and  then  the  action  proceeds  as 
usuaL 

5.  By  proceeding  at  once  against  the  original  defendant  on  the  bail  excepted  to, 
the  pUintiff  waives  the  exception.    FitUr  v.  Brymm,  6  W.  d&  S.  566. 

BAILMENT.    Common  Carrier. 
1.  Tender  by  a  common  carrier  to  a  consignee  of  goods  intrusted  to  his  care, 
must  bo  reasonable  in  respect  to  time,  place,  and  manner,  and  this  is  a  questioD  fiir 
Iho  jury.    If  the  goods  be  tendered  after  the  hours  of  boainesai  or  when  the  con- 
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dniee  is  nnsble  to  reeeive  them,  rach  tender  will  not  ducharge  the  carrier.  IRU 
▼.  Mim^r«y«,  5  W.  &  S.  123. 

S.  In  an  action  on  the  case  against  a  common  carrier  for  not  delivering  goods 
•Qcording  to  consignment,  the  value  of  the  goods  sent  is  the  lowest  measure  of 
damages.    Ludwig  v.  JIfejrre,  ib.  435. 

8.  A  previous  demand  of  the  goods  is  not  necessary  to  the  plaintiff's  right  to 
recover.    Ib, 

4.  In  such  action  it  is  no  defence  that  the  person  to  whom  the  goods  were  erro- 
neouslj  delivered  was  a  creditor  of  the  consignor,  and  has  credited  him  on  account 
with  the  value  of  the  same.    Ib, 

5.  The  phrase,  "  excepting  dangers  of  the  river,"  inserted  in  bills  of  lading  fer 
the  navigation  of  the  western  waters,  means  unavoidable  perils,  such  as  cannot  be 
prevented  by  good  management  or  with  circumBpection  and  dili^nce;  and.it  is 
equivalent  to  the  words,  **  perils  of  the  sea**  in  a  marine  bill  of  ladmg.  RusMell  v. 
WhUeaides,  3  Penn.  Law  J.  182. 

6.  It  i^  intended  to  relieve  the  owner  of  a  boat  from  the  liabilities  of  a  common 
carrier,  so  fiir  as  those  dangers  peculiarly  incident  to  river  navigation  cannot  be 
guarded  against  by  the  utmost  diligence,  care,  and  attention.     Ib, 

7.  The  onus  is  upon  the  carrier ,  to  prove  that  he  is  withm  the  exception.     Ib, 

8.  The  privilege  of  rcshipping  given  to  a  common  carrier  is  for  his  convenience ; 
and  it  does  not  exempt  him  from  his  undertakin^r  to  deliver  at  the  terminus  of  the 
voyage,  or  excuse  him  from  the  dangers  of  the  river  navigation.    Ib, 

BANKRUPT  LAW. 

1 .  Held,  that  the  act  o£  congress  declaring  a  judgment  confessed,  for  the  pur- 
pose of  giving  a  preference  void,  was  binding  on  the  court.  Chtise  v.  Chase^  2 
Penn.  Law  J.  176. 

2.  A  debtor  whose  petition  in  bankruptcy  is  pending  the  United  States  court, 
canndt  be  arrested  under  a  warrant  under  the  3d  section  of  act  of  July  12,  1842.   Ib. 

3.  Creditors  who  have  executed  releases  according  to  the  terms  of  voluntary  as- 
sigimients,  are  to  be  considered  as  having  been  preferred  thereby  over  the  creditors 
of  the  petitioner,  who  have  not  executed  releases.  AspinvoaWs  case,  3  Penn.  Law 
i.  212. 

4  A  promissory  note  given  by  a  bankrupt  afler  his  decree  and  before  his  final 
discharge,  for  a  debt  contracted  in  part  previous  to  the  filing  of  his  petition,  is  not 
barred  by  his  discharge.    DonneU  v.  Swaim^  ib.  393. 

5.  Arrears  of  ground- rent  due  at  the  time  of  a  decree  of  bankruptcy  under  the 
bankrupt  act  of  1841,  may  be  recovered  by  suit,  but  the  judgment  therein  must  be 
levied  only  upon  the  land  out  of  which  the  rent  issues.     Large  v.  Bosler^  ib.  246. 

6.  Where  the  rent  claimed  is  made  up  partly  of  arrears  due  at  the  time  of  the 
decree  of  bankruptcy,  and  partly  of  rent  which  has  accrued  since,  a  single  judg. 
ment  consisting  of  two  parts,  as  to  a  portion  of  the  sum  recovered  to  be  cooiiaud 
to  the  land,  and  as  to  the  remainder  to  be  general,  cannot  be  rendered.     Ib. 

7.  Where  the  whole  of  the  rent  claimed  has  accrued  between  the  time  of  the  de- 
cree of  the  bankruptcy,  *and  the  institution  of  the  action,  a  general  judgment  may 
be  rendered,  because  such  rent  can  in  no  sense  be  said  to  be  a  debt  which  might 
have  -been  proved  under  the  act,  although  the  deed  contains  a  stipulation  that  the 
rent  shall  cease  upon  payment  of  the  principal  sum  at  the  iitae  limited.    Ib, 

8.  The  property  mentioned  in  the  schedule  of  a  petitioner  belongs  to  his  creditors 
from  the  time  of  61ing  his  petition,  and  an  injunction  will  be  granted  to  stay  pro- 
^edlngs,  on  an  execution  issued  a^er  the  filing  of  such  petition,  unless  it  should  be' 
shown  that  the  application  was  not  bona  fide.  In  the  case  of  John  H,  Metier  ^ 
Co.,  1  Penn.  Law  J.  134. 

9.  The  property  of  a  petitioner  in  bankruptcy  is  not  directed  out  of  him,  until 
the  decree  has  been  made:  hence,  such  property  is  subject  to  execution  by  any  one 
of  his  creditors,  until  the  time  of  the  decree.    Ib,  144. 

10.  The  protection  from  ariest  given  to  suitors,  extends  to  petitioners  for  tlie 
bankrupt  act  The  privilege  is  regarded  liberally ;  but  the  facts  necessary  to  make 
out  a  case  for  protection,  must  be  proved  otherwise  than  by  the  oath  of  the  party 
iFho  claims  it    Ex  parte  Mifflin,  ib.  146. 

45* 
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11.  In  the  ezamination  of  a  witness  before  the  coDSmimener,  Ibe  witnen  caaaat 
refofe  to  aliswer  a  question  which  may  subject  hirn  to  no  other  iDJory  than  one  ef 
a  civil  nature.    In  the  flutter  of  Danforth^  ib.  148. 

12.  A  petition  bj  creditors,  to  declare  their  debtor  bankrupt,  need  not  specif, 
with  minute  ciicumstantiality,the  particulars  of  the  alleged  act  of  bankruptcy. 

13.  Where  certain  creditors  agree  to  give  their  debtor  time,  or,  as  it  is  called,  an 
extension  of  credit,  on  condition,  however,  that  his  other  creditors  join  in  thcs^ree- 
ment;  in  such  case,  an  attachment  of  the  debtor**  pioperty  by  a  crrdiior  who  has 
not  assented  to  the  arrangement,  is  an  act  from  which  it  may  be  inferred  that  he 
will  refuse  his  assent:  a  creditor  who  had  signed  tho  agreement  is,  accordingly, 
from  the  date  uf  the  attachment,  released  from  tlie  obligation  of  the  agreement,  so 
&i,  at  all  events,  as  that,  other  things  aUawing^  he  may  petition  to  have  his  debtor 
decreed  bankrupt. 

14.  Where  a  committee  of  creditors,  appointed  by  the  body  nf  creditors,  recom- 
mend to  those  creditors  to  grant  an  exlcnpion  of  credit  to  their  dc  btor,  and  sach 
debtor,  while  endeavouring  to  obtain  the  assent  of  all  his  creditors,  (moie  than  biju 
aevci^ths  having  assented,)  endorses  a  bill  of  lading  of  a  certain  cargo— a  portion 
of  his  effects — to  a  third  person,  (himself  an  endorser  on  the  debtor's  psjier,)  upon 
a  parol  statement  that  the  tiansfer  is  to  be  for  the  benefit  of  all  the  creditors,  such 
t^nsfer  is  not  a  fraudulent  conveyance  and  assigtimentyOi  a  fravdulmt  concraimeial, 
within  the  meaning  of  the  bankrupt  act;  and  ihis,  thoueh  the  transfer  was  made, 
in  order  to  protect  the  property  from  being  attached  by  creditors  who  had  not 
signed  the  agreement 

15.  I'he  performance  of  certain  formalities,  requisite  to  complete  an  imperfectly 
executed  transfer,  does  not  constitute  an  act  of  bankruptcy,  if  the  transfer  have 
been  agreed  upon  when  the  transfer  was  in  prosperrius  circumstances,  even  tlioagh 
the/oifnaZtltff  be  performed  when  he  is  embarrassed. 

16.  Where  the  petition  alleges  that  an  act  of  bankruptcy  has  been  committed  in 
a  certain  way,  as  by  a  fraudulent  concealment,  or  a  fraudulent  conveyance  and 
assignment,  a  decree  will  not  be  awarded  on  other  grounds  not  8<  t  forth.  The 
evidence  will  be  restricted  to  the  allegations  of  the  petition.  toUs  A*  Gmrwoody 
ib.  160. 

17.  A  general  assignment  with  preferences,  is  an  act  of  bankruptcy;  and  the 
assignor  may  be  decreed  bankrupt,  accordingly;  and  tliis  though  in  point  offset, 
he  may  never  have  contemplated  applying  for  the  bankrupt  act.  In  the  matter  of 
Breneman,  ib.  183. 

18.  The  equity  jurisdiction  of  the  district  courts  of  the  United  States,  under  the 
bankrupt  act,  is  not  confined  to  cases  oritrinally  arising  and  pending  in  the  par- 
ticular court  where  the  relief  is  sousrht.     Fx  parte  Martin^  ib.  188. 

19.  Where  a  creditor,  living  in  Massachueetff),  ccmmtnctd  suits  in  Massacbn. 
setts.  New  Hampshire,  and  Kentucky,  ngoinft  a  party  proceeded  against  as  a 
bankrupt  in  Pennsylvania,  which  suits  would  deeply  affect  ihe  property  of  the  sup- 
posed bankrupt,  if  he  should  be  declared  a  b.^nkrupt:  it  was  held,  that  an  injunction 
ought  to  issue  against  the  creditor,  enjoining  him  from  proceeding  in  any  of  the 
said  suits.    Ib. 

20.  Chatties  of  a  bankrupt  remaining,  afler  the  decree,  on  the  premises  which 
the  bankrupt  occupied,  are  linhlc  to  distresf:;  even  though  the  rent  fall  due  afler 
the  decree.     In  the  matter  of  Lepptin^  ib.  22.3. 

21.  Where  a  man  had  been  declared  bankrupt,  many  years  ago,  and  dividends 
on  his  estate  were  long  unclaimed  by  the  perFons  entitled  to  them,  the  court 

,  declined  to  assist  the  bankrupt's  administrator  to  get  pos^scssion  of  these  unclaimed 
dividends,  it  appearing  that  other  creditors  not  yet  paid  in  full,  opposed  the  applica- 
tidn.     In  the  matfer  of  Peter  BlighVs  estate,  ib.  225. 

22.  Creditors  who  apply  to  have  the  ir  debtor  decreed  bankrupt,  need  not  state 
the  character  of  the  debt  on  which  the  petition  is  founded. 

23.  If  the  petitioners  be  creditors  to  the  amount  of  $500,  at  the  time  of  presenting 
their  petition,  the  fact  that  they  have  purchased  part  of  tluir  claim  &om  a  third 
person,  after  the  ^ct  of  bankruptcy  was  comntitted,  and  for  the  purpose  of  petition^ 
ingy  docs  not  impair  their  right  to  petition. 

24  The  dissolution  of  a  partnerbhip,  and  the  transfer  by  one  member,  of  aU  his 
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t  in  H,  to  lib  eopartiMV,  ii  not  an  aet  of  bankniptej;  and  tliia,  thoosrh  the 
aaaifiiing^  partner  have  no  properly  bat  what  he  has  invested  ia  the  partnership. 
It  b  otherwise,  however,  where  the  object  of  the  transfer  is  to  conoeal  a  frand 
Mther  actnal  or  leg8l,-^as  when  made  to  enable  the  sept  rate  orediors  of  the 
nmaininff  partner  to  obtain  their  debts  out  of  the  partnership  effbcts,  to  the  injorj 
of  the  partnership  creditors. 

95.  4  tfonajide  transfer  of  a  seearity,  if  made  contemporaneously  with  the  receipt 
of  an  advance  of  money,  is  not  an  act  of  l>ankraptcy,  though  the  transfer  have  been 
made  in  contemplation  of  banicruptcy;  [and  though  the  purpose  of  the  loan  have 
been  to  enable  the  debter  to  prefer  a  debt  not  secured.] — the  allegation  witMn  tho 
hraekfJe  not  having  been  maae  in  the  petition, 

26.  In  bunkruptcy  proccedinffSt  the  evidence  will  be  restricted  to  the  aOogations  of 
the  petition.    In  the  matter  ofShause,  ib.  227. 

27.  A  creditor  holding  security^  proved  his  debt  before  the  commi^stoner;  and  it 
appearing  that  he  had  done  this  under  a  misapprehension  of  the  effect  of  such  an 
act;  and  the  circumstances  of  the  case  being  special,  the  court,  after  notice  had 
been  given  to  the  bankrupt  and  to  the  aseignee^  to  ehoio  cauee  to  the  contrary^ 
allowed  the  proof  to  be  withdrawn.     Ex  parte  Lapeley^  ib.  245. 

28.  This  court  will  not  discharge  a  petitioner  m  bankruptcy  from  arrest  under 
a  ca,  §a,  issued  by  a  state  court,  unless  such  petitioner  bo  actually  in  attendance  on 
the  court  or  otherwise  entitled  to  privilege.  Thie  rule  appliee  even  after  the  party 
haa  been  decreed  a  bankrupt.    Ex  parte  Hoekin,  ib.  287. 

29.  The  second  proviso,  in  the  second  section  of  the  benknipt  law,  is  to  be  read 
as  if  pointed  thus,  **  In  case  it  shall  be  made  to  appear  to  the  court,  in  the  course 
of  the  proceedings  in  bankruptcy,  that  the  bankrupt,  his  application  being  volun- 
tary, has  subsequent  to  the  first  day  of  January  last,  or  at  any  other  time  in  con^ 
templation  of  the  passage  of  a  bankrupt  law,  by  assignment  or  otherwise,  given  or 
secured  any  preference,  die,  he  shall  not  receive  a  discharge,  dtc.  In  the  matter 
of  Irwine,  ib.  291. 

30.  The  court,  in  this  case,  confirm  the  decision  of  ex  part  Bennett  ante  p.  145. 

31.  The  property  of  a  petitioner  in  bankruptcy  is  not  divested  out  of  him  till  a 
decree  of  bankntptey  has  passed.  Hence,  till  the  decree  has  passed,  the  petitioner's 
property  remains  sabject  to  execution. 

32  In  this  case,  the  court  examine  the  broad  cjuestion,  whether  in  A!<nr  case,  the 
district  court  of  the  United  States  has  power  to  issue  an  injunctiou  to  stay  the 
process  of  state  courts,  and  expresses  an  opinion  that  the  district  court  has  no  such 
power.     Dudley* B  casr^  ib.  302. 

33.  A  general  aB«ignment  without  preferences  is  valid  under  the  bankrupt  law; 
and  this,  though  the  assignor  have  filed  a  petition  to  be  decreed  a  bankrupt,  pro- 
vided, that  a  decree  of  bankruptcy  have  not  yet  passed.    Anonymous^  ib.  323. 

34.  Any  peroon  who  comes  within  the  class  of  persons  mentioned  in  the  first 
section  of'^the  bankrupt  act,  (that  is  to  say,  any  person  owing  debts  not  created  in 
consequence  of  defalcation  as  a  public  officer,  or  as  executor,  administrator,  guar- 
dian, or  trustee,  or  while  actinjgr  in  any  other  fiduciary  capacity,)  may,  on  his  own 
application  be  decreed  a  bankrupt^  at  all  events.  If  he  have  made  preferences  in 
contemplation  of  bankruptcy,  6lq,  concealed  his  property,  or  done  or  committed 
any  other  act  in  contravention  of  the  second  or  fourth  sections  of  the  law,  such 
matter  is  to  be  opposed  to  \i\s  final  discharge^  and  not  to  the  decree  of  bankruptcy. 
Ex  parte  Paget,  ib.  267. 

35.  An  apprentice  regarded  as  an  **  operative^^  within  the  fifth  section  of  the 
bankrupt  act  of  1841,  and  his  master,  who  was  now  bankrupt,  having,  before  the 
bankruptcy,  made  an  express  agreement  to  pay  him  for  all  over-work,  the  court 
directed  the  assignee  to  pay  the  apprentice,  accordingly.    Ex  parte  Steiner,  ib.  368. 

36.  In  the  case  of  a  voluntary  application  by  a  debtor  for  the  benefit  of  the  act, 
the  court,  if  desired  by  a  creditor  who  asserts  that  the  debt  due  to  him  has  been 
created  in  a  fiduciary  capacity,  will  direct  the  debtor  to  produce,  even  before  the 
time  for  a  decree,  all  books  and  papers  having  relation  to  the  debt  returned.  In  the 
maUer  of  Parker,  ib.  370. 

37.  If  a  voluntary  applicant  for  the  benefit,  &c.  owe  a  debt  created  in  conse- 
qoence  of  defalcation  as  a  public  officer,  or  as  an  executor,  or  admmistrator. 
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ffoardian  or  trofltee,  or  while  aetlnif  in  any  other  fidaciary  capacity,  he  caimot  be 
diacharged  under  the  act.  even  though  beaides  the  fiduciary  debt,  lie  may  owe 
other  debta  not  of  a  fiduciary  character. 

38.  Bat  the  right  to  object  to  a  discharge  ia  given  for  the  benefit  of  the  pai^ 
injured,  whose  intereat  it  may  be  not  to  oppose  the  discharge.  If  therefiire  moh 
party  do  not  make  the  objection,  no  other  person  can.    /6. 

BANKRUPTCY. 

1.  The  validity  of  the  petitioning  creditor's  debt  on  which  a  commission  of  bank- 
ruptcy issued  in  England,  cannot  be  disputed  here  by  the  bankrupt,  on  the  grqnnd 
that  the  petitioning  creditor  was  an  alien  enemy  in  a  case  where  the  debt  was  settled 
without  taking  that  objection,  and  the  bankrupt  afterwards  failed  in  an  action  of 
trespass  brought  in  England  against  tlie  commissioners,  and  the  chancellor,  on 
application  of  the  bankrupt,  refused  to  supersede  the  commi&sioner,  and  a  great 
li^e  of  time  afterwards  occurred.    Merrick's  estate^  5  W.  &.  S.  9. 

2.  The  rule  in  Pennsylvania  is,  that  an  involuntary  transfer  by  proceeding  in 
bankruptcy  in  a  foreign  state  of  property  here,  will  be  regardsd  except  so  far  as  it 
interferes  with  the  claims  of  American  creditors:  and  foreign  assignees  may  sue 
here  in  the  name  of  the  bankrupt.    Ih, 

3.  And  querty  whether  the  exception  embraces  creditors  of  the  bankrupt  at  the 
time  of  the  suit,  or  only  those  at  the  time  of  the  assignment.    Ih, 

4.  If  an  assignee  of'^a  bankrupt  become  bankrupt  and  make  an  assignment  as 
such,  neither  his  assignees  nor  his  personal  representatives  arc  entitled  to  a  debt 
outstanding  due  to  the  original  bankrupt    lb. 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 

1.  An  indorser  is  entitled  to  notice  of  non-payment  although  he  may  have  re- 
ceived from  the  drawer  a  bond  and' warrant  as  security  for  his  indorsement 
Kramer  v.  Sandford,  4  W.  &  S.  328. 

2.  The  addition  of  the  word  **  administrator"  to  the  name  of  the  acceptor  of  a 
bill  of  exchange,  does  not  qualify  his  liability  or  make  bis  acceptance  a  conditional 
one.     Tiusey  v,' Churchy  ib.  346. 

3.  The  defendant  P.  gave  the  plaintiff  a  stock  note  under  seal,  which  was  only 
to  be  collected  on  a  certain  contingency.  Held,  that  the  plain).iff  must  prove  that 
the  contingency  had  occurred  or  he  cannot  recover.  Patterson  v.  Tke  Jtmiata 
Bank,  ib.  42. 

4.  The  notary's  protest  of  a  promissory  note  is  prima  facie  evidence  of  the  fact 
of  iiotice  to  the  indorser  of  non-payment  when  recited  in  it,  and  such  notice  is  suf- 
ficient if  duly  sent  though  not  received  by  the  indorser.  Jenks  v.  Doyle9to\cn  Bani, 
ib.  505. 

5.  The  protest  of  a  notary  is  not  invalidated  by  the  fact  that  the  seal  does  not 
conform  in  all  respects  to  the  act  of  1791.    Ib, 

6.  If  a  husband  forbids  his  wife  deolin/r  with  a  person  or  giving  a  note  to  any 
one,  an  indorsee  of  a  note  given  by  the  wife,  acquainted  witli  these  circumstances, 
cannot  recover  on  it    Reaiert  v.  Sanfnrd^  5  W.  &  S.  164. 

7.  The  holder  of  an  indorsed  note  who  discovers  that  the  indorsement  was  forged 
by  the  maker,  may  take  from  the  maker  a  judgment  and  sell  all  his  estate  by  exe- 
cution, and  appropriate  it  to  the  payment  of  such  note,  without  thereby  discliarging 
the  h&na  fide  indorser  of  another  note  given  by  such  maker  and  in  the  holder*8 
possession,  thoueh  he  gave  no  notice  to  him  of  his  proceedings  and  did  not  arrest 
the  maker  for  ue  misdemeanor,  if  there  be  no  evidence  of  a  composition  of  the 
offence.    Briitain  v.  The  Doylettown  Bank,  ib.  87. 

8.  Proof  of  the  delivery  of  a  note  payable  at  a  bank  by  the  cashier  to  the  notary 
for  protest  on  the  last  day  of  grace,  a  presentation  by  him  at.  the  bank  on  the  day 
following  is  sufficient  evidence  of  a  demand.    Ib, 

9«  Where  the  indorser  waives  notice  of  non-payment  by  memorandum  at  the 
time  of  indorsing,  as  far  as  concerns  him  a  demand  is  not  necessary.    76. 

10.  Where  a  note  of  a  broken  bank  is  passed  fraudulently,  or  with  a  promise  to 
take  it  back  if  found  to  be  uncurrent,  a  demand  on  the  bank  need  not  be  proved  in 
an  action  against  the  party  passing  it    Hellings  v.  HamUUm^  4  W.  &  S.  462. 
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11.  In  a  Miit  by  tbe  holder  of  a  negotiable  note,  tbe  defendant  may  sbov  fraud  in 
obtaining  it,  if  he  offcra  to  prove  that  ufler  bein^  protected  for  non-pay ment  it  wwa 
taken  by  the  payee  and  firat  indoreer.    Reakerl  v.  Sanford^  5  W.  &  S.  164. 

13.  In  a  suit  by  indorsee  against  maker  of  a  promissory  note,  plaintiff  cannot  be 
required  to  prove  consideration,  unless  defendant  shall  first  show  the  note  to  have 
been  8talcn  or  lost  or  put  in  circulation  by  undue  means;  if  afU:r  defendant  shows 
ibis,  plaintiff  does  not  show  himself  a  bonajide  holder  for  valuable  consideration, 
he  will  stand  in  no  better  situation  thnn  the  person  in  whose  hands  it  received  the 
taint     Knight  v.  Fugh,  4  W.  Sl  S.  445;  Broion  v.  Street,  6  W.  &  S.  3*21. 

13.  Taking  a  new  note  or  bill  from  the  same  parties,  no  one  being  off  who  was 
on  the  old,  the  securities  being  of  equal  effect,  in  ntt  an  oxtinsfuishment  of  the  for- 
mer, and  the  holder  may  sue  on  either  when  the  last  becomes  dae.  MapUi  y.  Hiek$, 
3  Penn.  Law  J.  244. 

14.  But  if  on  the  new  note  or  bill,  the  name  of  the  endorser  is  left  off,  and  tke 
new  bill  payable  at  a  future  day  is  accepted  without  the  knowledge  of  some  third 
person  as  endorser,  it  is  giving  time  to  the  maker  or  acceptor,  and  discharges  liim 
whose  name  is  lefl  off.     lb, 

15.  See  OpU  v.  SerriU,  6  W.  dt  S.  264. 

BONDS. 

1.  The  condition  of  a  bond  bf  indemnity  **to  save  harmless  and  indemnify  against 
til  claims  of  A.,"  is  broken  whenever  the  claim  is  made  and  the  obligee  is  under 
the  necessity  of  paying  it,  which  he  may  do  without  waiting  for  an  action  to  be 
brought  against  him.     Leber  ▼.  Kauffeli^  5  VV.  dt  S.  440. 

Qgkial  Bonds. 

2.  The  sureties  in  the  official  bond  of  a  recorder  of  deeds  are  liable  for  all  that 
the  principal  is.     M*Caraher  v.  The  Commonwealth,  5  W.  &.  S.  21. 

3.  Whatever  constitutes  an  essential  or  vital  part  of  an  office,  so  that  withont  it 
the  design  and  object  of  it  cannot  be  attained,  must  necessarily  be  ranked  among 
die  duties  which  the  officer  is  bound  to  ful^l.    lb.  26.    Sergeant  J. 

4.  A  recorder  of  deeds,  by  giving  a  certificate  that  he  has  searched  and  could 
find  no  mortgages,  and  charging  and  receivin^r  the  fee  allowed  by  the  act  of  as- 
sembly, has  violated  the  condition  of  his  official  bond,  if  it  aflerwards  appear  that 
there  was  then  a  mortgage  on  record  by  which  the  party  obtaining  the  search  has 
been  prejudiced.    lb. 

5.  Though  the  penalty  of  an  official  bond  exceeds  that  directed  by  the  act  of 
assembly,  it  is  bad  only  for  the  surplus,  and  judgment  may  be  rendered  on  such 
bond  for  the  penalty  directed  by  the  act,  and  damages  assessed  within  that  sum. 
lb. 

BOROUGH. 

1.  An  act  of  assembly  empowering  the  court  of  quarter  sessions  to  incorporate 
any  town  or  village  containing  three  hundred  inhabitants,  on  a  petition  of  a  ma- 
joiity  of  freeholders  residing  within  the  limits  of  the  villa^  or  town,  does  not 
authorize  the  incorporation  into  a  borough  of  two  or  more  distinct  villages.  Cage 
of  the  Borough  of  finest  Philadelphia,  5  W.  &  S.  281.  • 

2.  A  ceitiorari  to  the  quarter  sessions  to  remove  the  proceedings  for  incorporating 
a  borough,  may  issue  without  a  special  allowance.    lb. 

CANAL  COMMISSIONERS, 
1.  The  canal  commissioners  have  power  to  regulate  the  tolls  and  diseriminato 
between  the  different  modes  of  transporting  goods  and  passengers,  as  will  best  pro- 
mote the  interests  of  the  state.    Commonwalth  v.  The  Canal  Comfniamiisra,  5 

W.  &  a  38a 

CHURCH. 
See  Commonwealth  v.  SUgman,  ante  252. 

CONSTABLE. 
1«  The  mire  ooiianon  of  a  eonitable  to  return  hia  execotion  within  twenty  days, 
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Hm  not  fix  him  fbr  the  unonnt  of  the  debt,  if  lie  have  raifieient  reaaon  tat  tba 
delay.    JTeOer  t.  Cbrike,  6  W.  &;  S.  534 

3.  The  auretles  of  a  constable  are  liable  for  the  act  of  the  officer  in  leryin^  open 
the  goods  of  a  stranger.  The  86th  section  of  the  aot  of  April  13, 1834,  is  not  vp^ 
cable  to  a  constable.    BrunoU  v.  M*Kee,  ib.  513. 

3.  Of  the  sofficiencj  of  a  constable*s  return  to  an  ezecntion,  the  justice  mnit 
judge  in  the  first  instance  according  to  the  law :  but  his  judgment  and  aeceptanoo 
of  Sie  return  will  not  relieve  the  constable  from  liability  if  the  return  was  bad. 
Shmaer  v.  JPVtnit,  5  W.  &  S.  457. 

4.  A  constable^  return  to  an  execution  must  be  in  writing.  It  cannot  be  proved 
by  parol.    Ih, 

5.  The  plaintiff  in  a  teire  facias  against  a  constable  to  recover  the  amount  of  aa 
execution  put  into  his  hands,  is  entitled  to  an  oppeal  from  the  judgment  of  the  ju8i> 
tice  or  alderman.    8att  v.  KeUo,  4  W.  &  S.  378.      • 

6.  A  promise  to  a  constable  in  terms  by  a  third  person,  to  pay  the  amount  of  an 
execution  in  his  hands  against  the  defendant  in  a  certain  action,  can  only  be  en- 
forced in  the  name  of  the  constable  and  not  in  the  name  of  the  plaintiff  in  the  exe- 
cution, as  the  promise  was  made  to  the  constable  to  protect  him  against  the  remedy 
of  the  plaintiff  for  deviating  fVom  his  duty.     Cummings  v.  Klapp^  5  W.  &  S.  511. 

7.  The  plaintiff  does  not  make  the  act  of  the  constable  his  own  by  acquiescing 
in  the  return  to  the  execution,  where  the  promise  is 'set  forth,  for  thie  maxim  that 
subsequent  ratification  is  equivalent  to  procedcnt  authority,  is  appIicaUs  oxclusivdty 
to  acts  done  in  the  principalis  name.    Ib.  513.    Gibson  C.  J. 

CONSTITUTIONAL  LAW. 

1.  The  legislature  cannot  repeal  a  law  increasing  the  salaries  of  the  judges  of  th» 
supreme  court  and  the  president  judges  of  the  courts  of  common  pleas,  or  in  any 
other  way  diminish  their  salaries  during  their  continuance  in  office.  Commoii- 
loeaUh  v.  JIfann,  5  W.  &  S.  403. 

2.  The  legislature  have  no  power  to  tax  the  salaries  of  said  judges.    Ib. 

3.  An  act  of  the  legislature  conferring-  on  an  illegitimate  child  and  his  issue  the 
right  to  inherit  the  estate  of  his  natural  mother  deceased,  cannot  have  the  effect  of 
divesting  the  estate  fi'om  those  to  whom  it  has  descended  and  giving  it  io  such  child 
or  issue.    Norman  v.  Heist,  ib.  171. 

4.  The  legislature  cannot  take  the  property  of  one  individual  with  or  without 
compensation,  in  order  to  give  it  to  another.    Ib. 

5.  The  commonwealth  may  pass  a  retrospective  law  impairing  her  own  right» 
and  therefore  a  supplementary  act  passed  aller  a  forfeiture  incurred  to  the  com- 
monwealth under  a  former  act,  declaring  it  not  to  be  incurred  by  the  true  intent 
and  meaning  of  the  former  act,  releases  the  penalty.  Davis  v.  Dawes,  4  W.  & 
a40L 

6.  The  legislature  may  modify  the  remedy  for  the  recovery  of  debts  without  vio- 
lating the  constitutional  provisions  asrainst  ex  post  facto  laws,  or  laws  impairing  the 
obligation  of  contracts.    Evans  v.  Monlgomtry,  ib.  218. 

7.  The  act  of  the  16th  of  July,  1842,  which  allows  a  stay  of  execution  for  one 
year,  if  the  defendant's  property  does  not  bring  two-thirds  of  its  appraised  valne  at 
sheriff's  sale,  is  uneonstitutional  and  void  as  to  mortgages  executed  before  its  pas- 
■a^;  for  the  reason  that  a  mortgage  is  in  substance  a  contract,  and  cannot  be  imp 
paired  by  an  act  of  the  legislature.  Lancaster  Savings*  Institution  v.  Reigart^  3 
Penn.  Law  J.  515. 

CONTRACT. 

I,  An  agreement  to  pay  a  jfee  contingent  on  the  promisee's  procoring  the  pas- 
•age  of  an  act  of  the  legislature,  whether  public  or  private,  is  illegal  and  void  as 
against  paUic  policy,  and  cannot  be  enforced.  Clippingsr  v.  Hepbaugh^  5  W.  & 
&315. 

9l  QMsrs,  whether  if  a  cerUiin  ccmipensation  were  agreed  to  be  paid  for  the  aer- 
vioes  to  be  rendered,  it  conld  be  recovered.    Ib, 

3.  In  a  contract  for  the  sale  of  a  press,  type,  and  stock,  the  vendor  agreed  and 
widertook  to  procure  for  the  vendee  four  hundred  responsible  subscribers  for  tha 
paper  to  be  isened  fWui  the  pren:    Held«  that  theae  were  not  in  addition  to  thoee 
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on  the  sabseriptioD  lut  which  puMd  u  an  mceoeiwry  of  the  efCablufament,  nor  ox. 
diuive  of  such  subscriben  as  the  yendee  miffht  himself  procore.  WiUon  y.  Damt^ 
5  W.  &  S.  521. 

4.  Upon  a  contract  of  sale  reseiring  to  the  vendee  the  ririit  to  rescind  within  s 
given  time  and  be  relieved  from  the  purchase  money,  after  the  time  has  elapsed  the 
■ale  has  become  absolute  and  the  vendee  liable  for  the  purchase  money;  and  it  i« 
error  to  submit  to  the  jury  whether  the  sale  was  rescinded  bv  the  parties  after  the 
time  had  elapsed  when  there  was  no  evidence  of  the  fact    Jo. 

5.  If  the  matter  in  dispute  and  object  of  a  written  agreement,  whether  under 
seal  or  not,  can  be  discovered,  it  will  be  constnied  so  as  to  e£fect  that  object.  Wor^ 
raZTf  aecourUi,  ib.  111. 

6.  Where  a  suit  has  been  compromised  and  a  doubtful  question  settled,  it  will 
not  be  opened  unless  there  has  been  fraud  or  imposition,  especially  where  the  agree- 
ment of  compromise  indicates  an  intention  to  end  the  matters  in  dispute;  therefore 
.the  release  of  demands  executed  on  the  settlement  of  a  fiimily  dispute  will  be  con- 
strued according  to  the  design  and  intent  of  the  parties,  and  not  by  technical  ex- 
pressions.   Ib, 

7.  In  an  action  by  a  canal  contractor  for  damages  on  a  rescinded  contract,  the 
most  the  plaintiff  can  claim  is  a  compensation  for  the  work  done  at  the  time  the 
eonts|ict  was  rescinded  according  to  the  price  fixed  in  the  oontract-^the  jury  would 
not  be  allowed  to  estimate  the  profits  he  would  have  made  by  the  completion  of  the 
work.  The  contractor  has  no  such  fixed  interest  in  the  contract  as  is  the  subject 
of  valuation.     Mon,  Nav.  Oo,  v.  Fenhn,  4  W.  &  S.  214. 

8.  Mutual  covenants  are  to  be  construed  as  dependent  or  independent,  according 
as  it  may  best  concur  with  the  design  of  the  whole  instrument  and  effectuate  the 
intention  of  the  parties.     Wright  v.  Smithy  ib.  527. 

CORPORATION. 

1.  The  want  of  a  charter  may  be  pleaded  in  abatement  or  perhaps  in  bar,  but 
the  defendant  by  pleading  the  general  issue  and  going  to  trial  waives  the  objection. 
^on  Church  v.  St.  Peter's  Church,  5  W.  &  S.  215. 

2.  In  an  action  on  the  case  against  the  cily  of  Philadelphia,  for  obstructing  the 
flow  of  water  in  grading  the  street,  the  only  question  is  whether  the  corporation 
possessed  the  authority  which  they  exercised  to  regulate  and  grade  the  street  The 
Mayor  V.  Randolph, '^W.&S.  515. 

3.  In  a  suit  against  a  corporation  for  a  penalty  for  illegally  issuing  notes,  evidence 
is  admissible  to  show  that  the  oiHcer  representing  the  corporation  was  an  officer  de 
facto.    M'Gargell  v.  The  Hazleton  Coal  Company,  ib.  424 

4.  The  power  belongs  to  a  corporation  to  assign  its  property  and  ejects  in  trust 
to  pay  certain  preferred  creditors,  without  the  authority  or  consent  of  its  stock« 
holder Af  unless  it  be  restrained  by  its  charter  or  other  legal  provision.  Z^ana  v. 
The  Bank  of  the  UnUed  States,  5  W.  &  S.  223. 

5.  The  board  of  directors  of  the  bank  of  the  United  States  had  power  to  make 
such  an  assignment,  although  the  bank  was  insolvent  at  the  time.    lb. 

6.  The  2d  section  of  the  act  of  April  6,  1833,  releases  land  sold  by  one  of  the 
mining  companies  therein  mentioned,  within  one  year  after  the  passage  of  the  act. 
Brick  V.  Coster,  4  W.  &  S.  494. 

CX)STS. 

In  an  action  against  a  sheriff*s  sureties  to  recover  the  amowit  of  several  exe- 
cutions which  he  had  collected,  the  plaintiff  is  not  entitled  to  recover  the  attomeyV 
judgment  fees  which  had  not  been  paid  by  him  to  the  attorney,  afler  they  bad  been 
collected  by  the  sheriff    Pontius  v.  CommonwtaUh^  4  W.  6b  S.  52. 

COUNTIES. 

1.  A  county  is  not  liable  on  a  quantum  meruit  fi>r  the  expenses  incurred  in  the 
erection  of  a  county  bridge.    Lehigh  County  v.  Kleckner,  5W,6l&.  181. 

2.  A  county  may  appeal  from  an  award  of  arbitrators,  without  payment  of  eofl«/ 
Rsbitmn  y.  J^erson  Ceuttfy,  6  W.  ^  a  16. 
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COURTS.    Cmtri  of  NM  Prnu. 

1.  Under  the  act  of  July  26, 1842,  both  an  affidavit  and  seearity  are  indispenift. 
ble  conditions,  to  be  performed  bjr  a  party  appealing  to  the  court  in  bank  en  an 
order  of  the  judge  and  certificate  from  the  court  of  nisi  pritia.  Dawton  v.  Buam^ 
4  W.  &  S.  403. 

2.  The  appeal  may  be  entered  after  the  expiration  of  twenty K)ne  days,  if  so 
much  time  intervenes  before  the  next  term  afler  judgment;  but  an  execution  is  not 
superseded,  unless  the  order  is  taken  and  perfected  within  that  Ume.     /6. 

3.  The  appeal  is  in  time  if  entered  before  ten  o'clock  A.  M.  of  the  first  day  of 
the  term,  but  on  bill  of  exceptions.     lb. 

4^  Judgment  in  debt  or  assumpsit  whether  for  plaintiff  or  defendant  an  in- 
cluded, although  the  act  speaks  of  security  for  damages  snd  costs.     Jb, 

5.  The  court  of  nisi  prius  is  a  distinct  and  independent  court.     IS, 

6.  The  Orphans'  Court  has  the  power  to  direct  as  4o  future  proceedings  after  tho 
reversal  of  a  judgment  on  a  feigned  issue,  sent  by  that  court  to  the  common  pleas. 
Bull  V.  Towion,  ib;  557. 

7.  Under  the  general  issue  the  disttrict  court  will  not  even,  where  the  plaintifPa 
claim  is  reduced  by  direct  proof  of  payment  below  $  100,  direct  a  general  veidtct 
for  defendant  on  the  ground  of  want  of  jurisdiction.  Meredith  v.  Pierie^  2  Penn. 
Law  J.  5a 

8.  Where  the  amount  in  controversy  is  indefinite,  in  an  action  in  a  court  of 
limited  jurisdiction,  the  demand  as  laid  in  the  plaintiff's  (leclaration  gives  jarisdic- 
tion.     Forrester  v.  Alexander,  4  W.  &.  S.  31 1. 

9.  The  District  Court  for  the  city  and  county  of  Philadelphia,  is  a  court  of 
record.    JM  'Laaghlin  v.  The  District  Court,  5  W.  &  S.  273. 

10.  The  Supreme  Ck>URT  has  no  power  to  issue  a  mandamus  to  the  district  court 
for  the  city  and  county  of  Philadelphia,  to  compel  them  to  sign  a  bill  of  exception. 
Drexel  M.Mann,  6  W.  &  S.  386. 

1 1.  The  supreme  court  has  not  jurisdiction  to  issue  an  injunction  to  a  corpora- 
tion situate  in  Montgomery  county.     Catael  v.  Jones,  ib.  55^. 

12.  Oyer  and  Terminer.     FLanagan^s  caae^  ante  478. 

13.  A  court  of  quarter  sessions,  in  jucfging  of  the  validity  of  a  township  election, 
has  not  the  power  to  order  another.     M^DanieVs  cose,  3  Penn.  Law  J.  310. 

14.  Under  the  general  enactment  giving  to.  a  district  court  the  power  to  hear  and 
determine  all  civil  pleas  and  actions,  real,  personal  and  mixed,  and  to  exercise  the 
same  powers,  authorities  and  jurisdictions  as  are  now  vested  by  law  in  the  court  of 
common  pleas,  it  has  jurisdiction  of  domestic  attachmenta.  Reeves  v.  BrotDH,  ib. 
464. 

15.  The  jurisdiction  thus  vested  in  a  district  court  is  not  taken  away  by  the  set 
relating  to  domestic  attachments,  passed  ]3th  June,  1636,  although  courts  of  com- 
mon pleas  only  are  mentioned  therein.     Ib. 

16.  The  district  courts  in  Pennsylvania  are  courts  of  common  pleas.  The  juris- 
diction of  a  court  of  record  cannot  be  taken  away  except  by  express  negative 
wordn ;  nor  even  by  these,  without  declaring  that  the  particular  court  shall  not  have 
jurisdiction.    Ib, 

17. 1*  he  decree  of  the'DisTRicr  Court  of  United  States,  where  no  question  of  law  is 
involved,  is  entitled  to  the  same  weight  as  a  verdict  in  a  suit  at  law,  not  to  be  dis- 
turbed unless  it  is  contrary  to  the  clear  result  of  the  evidence  on  the 'facts  in  issue. 
Palmer  v.  Owners  of  Brtg  Peru,  3  Penn.  Law  J.  416. 

18.  The  repair  of  a  vessel  used  to  navigate  tide-water,  although  used  partly  on 
inland  navigation,  is  a  maritime  contract,  and  the  mechanics  and  material  men 
may  proceed  in  the  courts  of  the  state  or  of  the  United  States,  and  they  may  take 
,  a  reasonable  time  to  commence  their  proceedings.  And  the  jurisdiction  of  the  ad- 
miralty court  cannot  be  ousted  by  any  proceeding  in  the  state  courts  by  the  owners 
or  agents  of  the  vessel.    M'LeUand  v.  The  Robert  Morris,  ib.  493. 

.  CRIMINAL  LAW.    Arson, 

1.  The  burning  of  a  barn  with  hay  and  grain  in  it,  is  ieloiqr  «ad  anoa  at  oooi* 
Bon  law.    Sampson  v.  The  CommmweaUh,  5  W.  &.  a  385. 
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S*  In  an  Indietnwnt  fbt  fornication  and  bastardy,  the  witneaa  testified,  **He 
fiMToed  me;  He  worked  hioiaelf  under  me,  and  in  that  way  forced  me.  I  did  not 
five  my  conttent**  Upon  a  demurrer  to  this  evidence  it  was  held,  that  it  was  not 
such  as  woidfl  nierfi^  the  offence  char^,  in  the  crime  of  rape,  but  that  the  defen- 
teit  might  be  legfany  convicted.    Cmnmonwealth  v.  Parr^  5  W.  &  3.  345. 

Conifiraey, 

3.  A  confederacy  to  assist  a  female  infant  to  escape  firom  her  father's  control 
with  a  view  to  marry  her  against  his  will,  is  indictable  as  p.  oonspira^  at  oommon 
kw.    Mifflin  v.  The  Commonwealth,  5  W.  dt  S.  461. 

FaUe  pretence  under  act  of  1842. 

4.  The  false  pretences  contemplated  by  the  act  of  July  12,  1842,  are  such  as  as- 
sert the  existence  of  some  fact  calculated  to  impose  upon  a  man  of  common  and 
ordinnry  caution,  which  false  pretence  crentes  tlie  credit  given  to  the  accused. 
CemmonweaUk  v.  Hutchinson^  2  Penn.  I<aw  J.  241 ;  Com,  v.  Hickey,  3  Penn.  Law 
J.  86;  Com,Y,  StCrossin,  ib.  219. 

5.  To  complete  the  offence  of  obtaining  money  and  goods  by  false  pretences,  under 
the  act  12th  July,  1842^  it  Is  requisite  not  only  that  the  pretence  be  ftlse,  but  that 
it  should  have  been  succerafully  used  **  with  intent  to  cheat  or  defraud.*'  Com- 
monipealth  v.  Thompaon^  3*  Penn.  Law  J.  250. 

6.  No  indictment  will  ye,  where  the  false  pretence  if  successful  would  neither 
cheat  nor  defraud,  nor  should  an  intent  to  defraud  be  even  implied  in  such  a  case. 
Ih. 

7.  ^Therefore,  where  a  constable  by  means  of  false  pretences,  collected  the 
amount  of  a  judj^raent  from  the  defendant  against  whom  it  was  rendered,  it  was 
held,  that  an  imiictment  under  the  act  of  12th  July,  1842,  could  not  be  sustained, 
because  he  neither  cheated  nor  defrauded  thereby,  but  only  obtained  payn^ent  of 
an  honest  debt.    Ib. 

8.  The  purchase  of  goods  or  other  valuable  things,  for  which  the  buyer  is  unable 
to  pay,  although  his  promise  was  specioi^s  and  fair,  also  false  when  made,  does 
not  constitute  an  indictable  offence  within  the  meaning  of  the  act  of  12th  July, 
1842.     Commonwealth  v.  Hickey,  ib.  86. 

9.  Under  the  20th  sect  of  the  act  of  1 2th  July,  1842,  relating  to  frauds  of  debtors 
against  creditors,  there  must  be  fraud  in  fact,  not  fraud  in  law,  before  the  debtor 
can  be  adjudged  guilty  of  a  crime.     Ib. 

10.  To  cunslitute  the  offence  within  the  meaning  of  that  section,  the  assignment 
by  the  debtor  of  his  goods,  must  be  with  a  fraudulent  intent  to  prevent  the  creditor 
from  pursuing  his  legal* means  for  making  his  (the  debtor's)  effects  available  for 
the  payment  of  his  debts  in  a  legal  way.    Ib. 

f '  ^Summary  Conviction. 

11.  In  a  summary  conviction  under  the  2d  section  of  the  act  of  22d  April,  1794, 
for  profane  swearing,  the  judgment  must  ascertain  not  only  the  amount  of  6ne  in- 
flictcd,  but  al;o  the  alternative  duration  of  imprisonment;  and  if  it  does  not,  the 
proceedings  are  void,  and  the  defendant  cannot  be  held  in  prison.  Commonwealtk. 
ex  rel.  Steward  v.  /rtotn,  3  Penn.  Law  J.  59. 

12.  In  such  a  case  a  judge  may  discharge  the  prisoner  on  habeas  corpus,  though 
there  has  been  no  reversal  of  the  proceeding  on  c^tiorari.    Ib. 

13.  A  summary  conviction  must  agree  with,  and  cannot  exceed  the  cliarge  in  the 
information.     Commonwealth  v.  Cumminvs,  ib.  265. 

14.  Several  offences  may  be  contained  in  one  conviction.    Ib* 

Libel. 

15.  Where  a  guest  at  a  public  hotel  had  giyen  out  in  the  newspapers  that  he  had 
been  robbed  of  his  money  at  the  hotel,  m  the  night  time,  and  the  proprietor 
replied  to  the  publication  by  a  counter  statement,  published  in  the  newspapers, 
in  which  he  denied  that  the  robbery  charged  had  been  Cf»mmitted  at  his  house, 
and  narrated  factalo  sustain  his  denial :  Held,  that  the  facts  stated  in  the  publi- 
Uoation  of  the  defiAdant  were  not  matter  for  public  information,  and  the  truth 
could  not  be  given  in  evidence  by  way  of  jnatifiiBation,  nor  on  the  ground  of  the 
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paUioatioD  beini^  privileged,  bat  thai  the  delbndaiit  might  prove  the  truth  of  hie 
■tatement  to  rebat  the  lenl  preeomption  of  malioe.  CammmnuaUk  ▼.  SamUnm^ 
3  Peon.  Law  J.  1269. 

16.  Where  in  a  proeecution  for  a  libel,  the  defendant  is  allowed  to  rebut  the  pie* 
sumption  qf  malice,  bis  motive  in  making  the  publication  becomes  an  ingredient 
of  the  ofience,  and  the  defendant  is  not  guilty  c^  the  libel  unless  his  motive  was 
malicious.    Ih. 

17.  The  defendant' may  rebut  the  presumption  of  malice,  by  showinsr  that  his 
motives  were  innocent  and  honest ;  but  malice  will  be  still  presumed,  if  it  can  be 
shown  that  the  defendant  was  aware  that  his  publication  was  calculated  to  Injure 
the  nrosecutor,  and  produce  no  other  refblt    Ih. 

18.  The  question  of  malice  in  such  case  is  for  the  jury,  who  are  to  consider  not 
merely  tlie  libel  itself  as  printed,  bat  also  all  the  parol  evidence  adduced  on  both 
sides,  to  show  the  motive  of  the  defendant.     Ih, 

19.  Scandalous  matter  published  in  an  affidavit  of  defence  in  a  cause  then  pend- 
ing,  and  in  the  course  of  Judicial  proceedings,  held  on  demurrer  to  be  a  libel.  Com. 
V.  Culver,  2  Penn.  Law  J.  359^ 

Larceny, 

20.  The  act  of  July  12th,  1842,  abolishing  imprisonment  for  debt,  does  not  alter 
the  law  in  relation  to  eonttmctive  larceny^  but  creates  a  new  offence ;  and  it  is  de. 
signed  to  make  individuals  who  nhall  obtain  money,  personal  property,  or  other 
valuable  thing,  by  colour  of  any  false  token,  or  by  any  false  pretence,  liable  to 
punishment  by  fine  and  imprisonment.     Commonwealth  v.  Smith,  3  Pc&n.  Law  J. 

21.  If  property  is  hired  with  a  felonious  intent,  the  hiring  being  a  mere  piftence 
to  obtain  actual  posscFsion,  it  is  larceny,  and  the  offence  is  perpetrated  when  the 
property  is  received.     Ih, 

22.  But  if  the  original  intention  was  honest  and  fair,  the  contract  honajide^  no 
subsequent  change  of  that  design  would  make  the  taking  larceny.    Ih, 

Pleading  and  Practice  generally, 

23.  An  indictment  against  a  principal  and  accessor^  contained  two  counts  against 
tlie  principal,  laying  the  barn  burnt  in  one  as  the  properly  of  R.  and  in  the  other 
'as  the  property  of  N.,  and  a  third  count  against  the  accessory,  that  he  did  **Bid, 
abet,  &c.,  the  said  B.  to  do  and  commit  the  said  felony,  arson,  &c.:**  Held,  that 
the  word  "said*'  referred  to  the  count  which  was  its  next  antecedent,  and  the 
offence  was  thereby  well  laid.    Sampeon  v.  ne  CommontDealth,  5  W.  &  S.  385. 

24.  In  a  criminal  case,  the  defendant  may  demur  to  the  evidence,  but  tlie  com* 
monwealth  will  not  be  compelled  to  join  in  the  demurrer.  Commonwealth  v.  Parr, 
ib.  345. 

25.  Criminals  sentenced  to  confinement  at  labour  in  the  eastern  penitei^iary, 
must  be  removed  there  at  the  expense  of  the  county  where  they  are  convicted. 
Lancaster  county  v.  Roheris,  ib.  505. 

26.  In  a  criminal  cape,  the  court  will  not  pass  upon  an  assignment  of  error  where 
the  allegations  offset  qpnstituting  it  do  not  appear  upon  the  record  (Slherwise  than 
as  a  reason  for  a  new  trial  and  in  arrest  of  judgpient  Sampaon  v.  The  Cammtrnm 
wealth,  ib.  385. 

27.  A  principal  and  accessory  may  volontarily  appear,  plead  and  go  to  trial  jointly, 
and  the  finding  is  conclusive  upon  them.  Whether  they  shall  be  so  tried  is  discre- 
tionary with  the  court.    Ih. 

28.  The  sufficiency  or  insufficiency  of  evidence  to  warrant  a  conviction  of  fekny, 
cannot  be  the  subject  of  Consideration  upon  a  writ  of  error.    76. 

29.  Where  works  were  erected  on  the  waters  of  a  stream  in  Centre  county,  which 
corrupted  the  waters  in  an  adjoining  county,  held,  the  indictment  could  be  sustained 
in  Centre  county.    Ctwrnonwealth  v.  Lyim9,  3  Penn.  Law  J.  167. 

30.  Where  several  bills  of  indictment  are  submitted  to  the  jury  at  the  same  time 
against  the  same  defendant,  separate  verdicts  must  bo  rendered  on  each  bilL  Csm- 
mofiwealtk  v.  M'Croitin,  ib.  219. 

.  31.  The  acta  of  the  priaoner  after  as  well  as  at  the  time  of  obtaining*  goods  hf 
fklae  pretences  are  evidence  of  hia  intention  to  go  to  the  jury*    Ib, 
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39.  And  Um  offender  imnt  be  brongrht  to  trial  before  tbe  tribunal  of  the  place  at 
whieh  the  poBeasrion  ie  obtained  by  means  of  false  pretences,  and  not  of  that  where 
the  actaal  sale  or  oonversion  took  place — tho  sale  being  only  evidence  of  intention 
—the  crime  being  perfected  on  obtaining  possession.  CommonweaUh  ▼.  SmUkt  3 
Penn.  Law  J.  34. 

33.  Where  a  horse  was  hired  in  Philadelphia  to  go  to  Laurel  Hill,  and  taken  away 
twenty  miles  from  the  city  into  another  county,  and  sold,  the  offender  is  to  be  tried 
at  Philadelphia,  and  the  question  for  the  jury  is,  Did  the  fblonious  intent  e^ist  at 
the  time  the  horse  was  hired  ?    76. 

34.  In  the  United  States,  the  term  com  has  a  particular  application  to  maize  or 
Indian  corn.  An  indictment  for  stealing  ^  com  in  the  ear*^  sustained  by  evidence 
of  the  larceny  of  Indian  corn  or  maize.     Commonwealth  v.  Pint^  ib.  411. 

DEBTOR  AND  CREDITOR. 

1.  The  intention  of  a  payer  to  appropriate  a  payment  to  a  particular  debt,  may 
be  collected  from  the  nature  of  the  transaction,  and  where  the  evidence  on  the 
question  of  intention  conflicte,  it  may  be  lefl  to  the  jury  as  a  matter  of  fiict  Wett 
Branch  Bank  v.  Moorehead,  5  W.  ^  S.  542. 

2.  The  rule  is,  that  the  debtor  must  make  the  application  at  the  time  of  pay- 
ment, or  not  at  all.  It  may  doubtless  be  shifted  by  the  consent  of  the  parties  to 
affect  themselves;  but  not  to  affect  a  third  person.  Gibson  C.  J.,  i6«  544;  see  6 
W.  &  S.  9. 

3.  The  retention  of  possession  by  the  assignor,  of  property  assigned  in  trust  for 
creditors,  does  not  make  the  assignment  void  when  it  has  been  duly  recorded,  ap- 

Sraisement  made,  and  other  requisitions  of  the  law  complied  with.    Filler  v.  MaiU 
md,  5  W.  &  S.  307. 

4.  A  purchaser  from  the  assignee  succeeds  to  his  title  and  stends  in  his  place; 
and  it  is  not  laches  in  him  to  permit  the  assignor  to  rctein  possession.    Ib, 

5.  Assignees  under  a  voluntary  assignment  for  the  benefit  of  creditors,  have  no 
right  as  against  a  mortgage  creditor,  which  could  not  bexlaimed  by  the  assignor 
faimsein     Luckenhack  v.  Brickenetein^  ib.  145. 

6.  The  schedules  to  an  assignment  not  dated,  referred  to  in  the  assignment  as 
bearing  even  date  with  the  assignment,  will  be  taken  to  have  been  executed  at  the 
same  time,  and  that  might  be  shown  by  parol  testimony  if  it  were  even*  necessary. 
Dana  v.  Bank  of  U,  State9,  ib.  223. 

7.  In  a  deed  of  assignment  for  the  benefit  of  creditors,  the  assignor  may  reserve 
to  himself  the  surplus  afler  paying  the  debte  provided  for :  such  a  reservation  is 
implied  by  law.    Ib, 

8.  A  proviso  in  an  assignment  that  the  trust  shall  be  dosed  within  two  yeacs, 
and  if  not  then  closed,  the  assignees  shall  within  six  months  sell  remaining  assete 
8Q%!ient  to  pay  the  debts  preferred,  but  stipulating  also  for  the  payment  and  dis. 
trib«tion  among  the  preferred  creditors  from  time  to  time,  as  often  as  there  shall 
be  moneys  in  hand,  does  not  postpone  the  liability  of  the  assignees  to  account,  or 
protect  them  from  being  cited  after  a  year,  and  is  therefore  no  objection  to  the  va- 
lidity of  the  %ssignment.    Ib, 

9.  An  assignment  good  when  made,  cannot  be  affected  by  an  act  of  assembly 
afterwards  passed,  on  the  ground  it  was  then  known  to  the  assignor  that  such  act 
was  about  being  passed  by  the  legislature.    Ib, 

10.  An  assignee  for  benefit  of  creditors  may  be  taken  in  custody  on  an  attechment 
for  non-payment  of  moneys  found  due  by  him  to  the  estote :  the  case  is  not  within 
the  aet  of  Joiy  12th,  18^.     W.  H.  S.  v.  D,  B^  2  Penn.  Law  J.  155. 

11.  An  assignee  for  the  benefit  of  creditors,  acting  bona  fide  under  an  assign- 
ment void  for  not  being  recorded  within  thirty  days,  is  not  liable  personally  for 
monejTs  paid  over  to  creditors  under  the  assignment,  before  measures  were  taken 
to  avoid  the  assignment,  or  attaching  creditors  obtained  a  lien.  Siewarl  r,  BtBRnn 
5  W.  db  &  100. 

12.  The  court  will  not  compel  an  aMignee  or  other  accountant  to  file  a  second  ao- 
coont,  upon  a  mere  allegation  by  other  parties  that  the  first  was  lost;  but  until  the 
contrary  is  proved,  will  preaome  the  acooont  to  be  in  the  proper  office.  Ingnkm 
v.Ca»»3Feim.LawJ.19a  . 
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13.  An  assignee  fi>r  benefit  of  creditoie  cannot  be  compelled  to  file  an  aceannt 
upon  the  application  of  any  person  other  than  a  real  acknowledged  creditor  of  the 
estate  assigned.    Ih. 

14.  The  administrator  de  bonis  non  of  an  estate  to  which  the  assignor  bad  before 
administered,  is  not  such  a  creditor  of  the  assignor's  estate  as  can  compel  the  as- 
signee to  account — until  an  account  is  settled  by  the  represeiitatiTes  of  the  first 
admin ifitrator,  or  (he  indebtedness  of  the  assignor  clearly  ascertained  by  proceed- 
ings in  the  proper  court.    Jb, 

15.  The  rights  of  an'  assijprnee  under  a  voluntary  assignment  made  previous  to 
February  l8t,'l843,  are  not  affected  by  the  2d  proviso  of  the  2d  section  of  the  bank. 
rupt  law  of  1841.     Weiner  v.  Farnvvi,  ibw  440. 

16.  An  assignment  made  before  February  Ist,  1842,  though  containiojg  preiereDces 
within  the  meaning  of  that  proviso,  is  not  void  as  against  a  trustee  of  the  assignor 
under  the  insolvent  law.    Jb. 

17.  A  stipulation  in  a  voluntary  assignment,  that  no  creditor  who  shall  not  sign 
a  release  to  the  assignor  shall  receive  any  benefit  from  the  assignment,  docs  not 
constitute  a  preference  under  said  proviso.    76. 

18.  An  assignee  of  an  insolvent  debtor  is  not  incapable,  by  reason  of  his  fiduciary 
character,  of  becoming  the  purchaser  of  the  debtor's  real  estate,  when  sold  by  the 
sheriff  upon  a  mortgage  which  incumbered  it  before  the  time  of  assigmnenL  FUk 
V.  &r6€r,  6  W.  &  S.  18. 

19.  A  conveyance  by  a  fiither  to  his  sons  in  consideration  of  an  agreement  on  > 
their  part  to  pay  his  debts,  is  not  fraudulent  or  void  as  to  the  creditors  of  the  &tber. 
Pattison  v.  StevMrt,  ih.  72. 

DECEDENT. 

1.  The  Hen  of  the  debts  of  an  intestate  upon  bis  r^al  estate  is  subject  to  the  same 
limitation  in  the  hands  of  an  administrator,  who  has  paid  them  out  of  his  own 
fiinds,  as  they  are  in  the  hands  of  the  original  creditor;  and  after  the  lapse  of  five 
years  the  orphans'  court  has  no  power  to  decree  the  sale  of  the  real  estate  to  pay  a 
balance  found  to  be  due  to  an  administrator  upon  the  final  settlement  of  his  acooont. 
M'Curdy'8  appeal,  5  W.  &  S.  3!^7. 

2.  The  debts  of  a  decedent  cease  to  "be  lien  on  his  real  estate  after  five  yean, 
although  in  his  lifetime  he  made  a  voluntary  conveyance  of  it  for  the  purpnae  of 
defrauding  his  creditors.    Shorman  v.  The  Farmert^  Bank  vf  Readings  ib.  373. 

3.  The  debts  of  a  decedent  not  secured  by  matter  of  record,  cease  to  be  a  ben  en 
his  real  estate  in  the  possession  of  his  heirs  after  the  lapse  of  seven  years,  and  a 
judgment  obtained  against  the  personal  representative  and  a  levy  and  sale  of  the 
luid  after  that  period  confer  no  title  on  the  purchaser.  Bailey  ▼.  Bowman^  6  W. 
dt  8.118. 

4.  A  judgment  recovered  against  a  testator  in  his  lifetime,  and  not  reviveil  by 
erire  facias  until  more  than  sixteen  years  after  his  death,  remains  a  sabeisting  Ken 
on  his  land  as  against  his  heirs  or  devisees,  and  is  entitled  to  be  paid  out  of  the 
proceeds  of  its  sde  in  the  hands  of  the  administrator  eum  tetttamemio  annexo.  AUter 
as  against  subsequent  purchasers  or  incumbrancers.  JtfarsA  v.  HaldAnan,  3  Penn. 
Law  J.  512.  « 

5.  Real  estate  in  possession  of  heirs  cannot  be  sold  or  extended. on  a  judgment 
against  administrators  obtained  five  yeais  after  the  decedent's  death,  although  the 
heirs  are  the  administrators  and  have  settled  no  account.  Pray  v.  Brsclc,  2  Penn. 
Law  J.  341. 

6.  In  the  distribution  of  the  personal  estate  of  the  intestate  under  the  act  of  April 
19th,  1794,  judgments  of  courts  of  another  state  are  to  be  ranked  with  those  of  our 
own  courts.    CoiX's  ssto<«,  4  W.  dt  S.  314. 

7.  The  estate  of  a  decedent  distributed  per  capita  between  Mven  persons,  nephews 
and  nieces,  one  being  the  child  of  one  brother  and  six  others  the  children  of  another 
brother  of  decedent,  both  of  whom  had  died  in  her  lifetime.    De  Hawen^t  sttolt,  9 

^  Penn.  Law  J.  323. 

8.  A  father  being  surety  for  his  son  died  intestate,  leaving  real  estate  which  was 
|K>ld  by  his  administrators  lor  the  payment  of  debts;  upon  a  question  of  distribntifln 
of  the  balance* after  payment  of  debts,  it  was  held  that  a  jndgoiont  cnditor  of  the 
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■on  wtt  to  be  poitponed  to  the  0aret3r  creditor  who  wu  entitled  to  be  first  paid. 
Jfiifit/oM**  eftote,  5  >V.  db  a  340« 

9.  A  fiitber  seized  of  land  died  intestate,  leaving  two  children,  infants,  one  of 
whom  soon  after  died  and  afterwards  the  other,  unmarried  and  without  issue,  the 
mother  living:  Held,  that  the  brothers  of  the  father  took  the  estate  by  descent  un- 
der the  9th  section  of  the  act  of  8th  April,  1833,  and  not  the  mother.  Maffil  v. 
Clark,  6  W.  dL  S.  358. 

10.  A  son  of  a  deceased  insolvent,  whose  principal  occupation  was  to  labour  on 
and  manage  the  farm  of  his  father  and  do  for  him  other  ont-door  business,  but  who 
occasionally  assisted  in  cond acting  the  aftairs  of  the  family,  and  discharged  some 
of  its  menial  offices,  is  not  entitled  to  a  preference  for  one  year's  wages,  under  the 
said  act.    M'KinCs  e$tate,  3  Fenn.  Law  J.  503. 

11.  A  person  having  received  bonds  and  other  personal  property  from  an  intestate 
during  his  lifetime,  is  answerable  to  the  administrators  in  an  action  at  law,  and 
cannot  be  proceeded  against  as  a  trustee  in  the  orphans*  court  Fretz^i  appeal,  4 
W.  &.  S.  433. 

12.  A  parol  contract  of  a  decedent  for  the  sale  of  land  will  not  be  specifically 
enforced,  unless  the  precise  terms  and  nature  of  tlie  agreement  is  proved  by  clear, 
undisputed  evidence,  and  that  possession  has  been  taken  of  the  land  by  the  vendee 
in  pursuance  of  the  contract;  and  to  enforce  it  against  heirs,  this  possessioff  mast 
have  been  taken  in  the  lifetime  of  vendor.    Sage  v.  M^Guire^  ib.  228. 

13.  The  act  of  3ist  March,  1792,  applies  to  every  contract  made  on  a  valuable 
consideration,  whether  for  money  or  otherwise,  and  a  release  of  claims  is  a  valaa-* 
ble  consideration.    Meanor  v.  M^KottaUy  ib.  302. 

14.  In  an  action  for  a  distributive  share  of  an  intestate's  personal  estate,  ascer- 
tained by  a  settled  adminintration  account,  the  statute  of  limitations  is  no  bar. 
Pennepacker  v.  I'ennepacker,  3  Penn.  Law  J.  357. 

15.  And  it  makes  no  difference* that  the  defendants  are  not  named  as  adminis- 
trators, and  that  the  declaration  avers  advancements  tu  them  and  other  children, 
by  the  intestate,  which  it  is  claimed  ought  to  be  brought  into  hotchpot    Ib. 

16.  But  the  provisions  of  the  ]8th  section  of  the  act  of  19th  of  April,  1794,  and 
19th  section  of  the  act  of  8th  of  April,  1833,  may  be  pleaded  in  bar  in  such  an 
action.    These  provisions  are  not  confined  to  claims  made  by  collaterals.    Ib. 

DEED. 

1.  A  deed  must  be  recorded  within  six  months  from  date,  or  the  title  under  it 
will  not  avail  against  a  subsequent  bona  fide  purchaser  for  a  valuable  consideration. 
Poih  V.  AnBtaii,  4  W.  &.  S.  307. 

2.  If  a  bona  fide  purchaser  of  land,  without  notice  of  a  prior  unrecorded  pur- 
chase and  conveyance,  ncirlect  to  record  iiis  deed  within  six  months,  according  to 
the  act  of  16th  March,  1775,  he  loses  his  priority  if  the  other  deed  is  first  recorded, 
althoujarh  more  than  six  mouths  have  elapsed  since  its  execution.  Ebner  v.  Goundie, 
5  W.  &  S.  49. 

3.  If  a  deed  made  for  the  purpose  of  barring  an  estate  tajl,  be  entered  upon  the 
records,  as  duly  acknowledged  in  open  court,  it  will  be  prcsuined  that  such  entry 
Was  made  upon  motion  as  required  by  the  act  of  assembly.  Kobb  v.  Ankeney,  4  W. 
AS.  128. 

4.  J.  &.  G.  V.  J.  VV.,  C.  P.,  &Co.,  ejectment  for  440  acres  of  land.  In  consider- 
ation  of  professional  services  of  P.,  I  hereby  grunt,  bargain  and  sell  unto  the  said 
P.  one-sixth  part  of  said  tract  ^^c.  Witness  my  hand  and  seal.  Held,  to  be  a  di- 
rect  conveyance  and  of  a  lifo  estate  only.     Gray  v.  Packer,  ib.  17. 

5.  Deed  of  land  to  H.  S.  and  J.  U.  and  L.  his  wife,  and  their  heirs  as  tenants  in 
common  and  not  as  joint  tenants:  Held,  to  convey  one  moiety  to  H.  S.  and  the 
other  to  J.  H.  and  wife.  John»on  v.  Hart,  6  W.  &  S.  319;  3  Penn.  Law  J.  348. 
D.C. 

6.  The  defendants,  a  church,  executed  and  delivered  to  the  plaintiff  a  writing 
under  seal,  by  which  "  he  was  entitled  to  receive  payment  of  a  sum  of  money  loaned 
them  from  the  sales  of  certain  pews  (enumerated),  on  receipt  of  the  purchase  money: 
Held,  that  if  the  loan  was  cotemporaneoos  with  the  execution  of  the  instrument  of 
writing,  the  plaintiff  in  an  action  of  debt  must  aver  a  sale  of^  or  a  refusal  by  defend- 
ant to  sell  thd  pews.    Montgomery  v.  St.  Stephen'9  Churek^  4  W.  dc.  S.  542. 

46* 
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7.  But  the  wrttini;  may  be  ■ubrailted  to  the  jory  m  eryenoe  of  a  pfe^ia  a 

count  in  debt  for  money  loot    lb, 

DIS^^SIN. 

A  mere  entry  by  a  widow  into  the  lands  of  her  deceased  hosband,  claiming  it, 
leasing  it  in  her  own  name  and  taking  the  rents  for  twenty-one  years,  is  no  dis- 
seisin  of  the  heirs  at  law.    HaU  ▼.  Matthias,  4  W.  &  S.  331. 

EJEXTTMENT. 

I.  An  agreement,  that  T.  S.  R.  is  to  ha?e  one-third  of  the  net  proceeds  of  oertaiii 
lands  in  consideration  of  his  services  in  the  sale  of  said  lands,  vests  no  interest  ia 
such  lands  in  T.  S.  R.  as  will  enable  him  to  maintain  ejectment*  Saixinger  ▼. 
Ridgway,  4  W.  &  S.  472. 

.  3.  If  the  legal  estate  is  in  A.,  the  equitable  in  B.,  they  may  in  Pennsylvania 
join  in  ejectment  or  in  any  action  for  damage  done  to  the  property.  SckuylinU  N* 
Co.  V.  Farr,  ib.  362. 

3.  A  plaintiff  in  ejectment,  who  had  no  title  at  the  commencement  of  the  actioih 
cannot  recover  although  he  acquired  title  before  the  trial.  M^CuUoch  v.  CoioAsr, 
5  W.  &  S,  427. 

4.  A  plaintiff  in  ejectment,  who  parts  with  his  title  afler  the  commencement  of 
the  actton  lo  his  co-plaintiff,  is  not  entitled  to  recover  a  verdict  for  the  land  for  the 
use  of  the  vendee,  nor  can  the  other  plaintiff  recover  on  the  title  thus  conveyed  to 
him.    Ib, 

*  5.  Where  the  title  of  the  plaintiff  in  ejectment  was  to  accrue  on  the  dying  of^ui- 
other  person  without  issue  under  21,  he  is  bound  to  show  in  ejectment  that  both 
these  events  have  happened,  and  if  he  give  evidence  only  of  his  death  under  21,  it 
is  not  sufficient  though  the  defendant  put  his  case  on  no  such  footing  in  his  open* 
ing,  but  reserve  his  objection  till  the  last.    J  b. 

6.  There  is  no  presumption  that  a  party  who  died  under  21,  died  without  issue. 
Ib. 

7.  A  deed  from  the  warrantee  of  land  conveying  the  warrant  to  another  is  evi- 
dence,  even  thouf  h  the  land  be  misdescribed  in  it.    Urkei  v.  Coryell,  ib.  60. 

8.  A  return  of  unseated  lands  to  the  county  commissioners  for  taxation,  is  not 
evidence  to  show  title  in  the  party  making  such  return.     76. 

9.  Evidence  is  not  admissible  to  show  that  the  land  in  dispute  had  been  reported 
and  represented  for  twenty  or  thirty  years  as  the  property  of  a  party  litigant,  when 
offered  to  be  given  by  a  witness  who  never  was  on  the  land.     Ib, 

*  10.  Where  warrants  were  obtained  from  the  commonwealth  in  1793,  on  which 
the  purchase  money  was  paid  at  the  time,  surveys  made  in  the  next  month  cm- 
bracing  the  land  in  dispute  and  returned  into  the  land  office  and  accepted  in  1794, 
tliere  can  be  no  such  thing  as  abandonment  by  which  the  title  can  be  lost;  and  if 
there  bo  nothing  else  upon  the  subject,  it  is  error  to  leave  if  to  the  jury  to  say 
whether  there  has  been  abandonment  or  not    Bunting  v.  Thney,  ib.  Ito. 

II.  The  doctrine  of  Foust  v.  R099  (1  W.  &  S.  506),  explained  and  applied  to 
the  case  of  a  title  under  a  sale  for  taxes.    Ib, 

ELECTION. 

1.  Under  the  act  of  2d  July,  1839,  requiring  tliat  each  ticket  voted  for  at  an 
election,  "  shall  designate,  on  the  outside,  the  office  or  offices,  and  on  the  inside  the 
name  of  the  pcrsen  voted  for  to  fill  such  office  or  offices,**  it  was  held,  that  a  ticket 
having  the  name  of  the  candidate  on  the  inside,  and  on  the  outside  the  words, 
"  prothonotary  and  clerk  of  the  several  courts  of  Luzerne  county,*'  contained  a  suf- 
ficient designation  for  the  office  of  "  prothonotary  of  the  court  of  common  pleas  and 
clerk  of  the  courts  of  quarter  sessions,  oyer  and  terminer,  and  orphans*  court  of  the 
county  of  Luzerne,**  the  said  offices  being  filled  by  one  person;  and  the  candidate 
so  voted  for,  having  received  a  majority  of  the  votes,  was  declaied  duly  elected  to 
the  said  offices.  In  the  Matter  of  the  Prothonotary  of  Luzerne  Co,,  3  Penn.  Law 
J.  155. 

2.  The  meaning  of  the  word  designate,  as  used  in  the  7th  section  of  the  act  of 
2d  July,  1839,  is  that  the  voter  shall  indicate,  or  point  out  on  the  outside  of  his 
ticket,  by  something  known  and  determinate,  the  offices  for  which  be  intends  to 
vote.    Ib, 
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%  If  4  ttehrt  polMst  tn  eleetUm,  nfer  the  deotimi  offioert  to  tka  k#  Mpurilig 
■fed  fegulttin^  the  tloetion,  by  toiiMlhin^  known  and  dcterrainato  and  wHh  fmi* 
■onable  certaintj,  the  dasi^piation  oo  the  tieket^  thoi^h  not  ibU,  mnst  be  eoneCmed 
oomftnnaUj  with  the  law.  /« tk$  Mailer  of  the  Fniktmtary  af  CUmm  €0^  ib. 
160. 

4L  Where  aeveral  county  officers  are  united  i^  one,  althoQ|fh  the  deeifnation  oa 
the  ooteide  of  the  ticket  does  not  ennoierate  the  sereral  offices,  it  is  sufficient  if  it 
eontain  enough  to  refer  the  'officers  of  the  election,  with  oenvenient  certainty,  to 
the  enumeration  contained  in  the  act  of  2d  July,  1839.    Ib,      ^ 

5.  The  term,  *'  election  district,**  as  employed  in  the  constitution  and  the  act  of 
3d  July,  1839,  si^ifies  any  part  of  a  city  or  county  having  fixed  boundaries  within 
which  the  citizens  residing  therein  *must  vote.    M^Daniets  case,  ib.  310. 

6.  In  this  sense,  a  ward  in  the  city  or  county  of  Philadelphia  is  an  election  dis- 
trict    76. 

7.  Residence  is  a  question  of  intention,  but  to  constitute  a  chang^e  of  residence 
there  must  be  an  actual  removal.    76. 

8.  Where  a  person  has  voted  illepally,  he  is  ibound  to  disclose  on  oath  for  whom 
he  voted,  or  the  fact#may  be  established  aliunde;  and  when  it  is  ascertained  for 
whom  he  voted,  that  vote  must  be  taken  from  the  candidate  for  whom  it  was  polled. 
But  a  qualified  voter  cannot  be  compelled  to  disclose  how  he  voted.    76. 

9.  To  reject  an  iilcgral  vote  it  roust  be  shown  for  whom  it  was  polled,  and  it 
cannot  be  taken  from  the  candidate  who  received  a  majority  of  votes,  unless  it  is 
proved  that  tlie  vote  was  polled  for  him.    76. 

fiQUlTY. 

1.  Since  de&lcation  act  of  1715,  the  term  equitable  defence  is  unmeaning  and 
should  not  be  used.    (Huston  J.),  4  W.  ^  S.  43.    PaUermm  v.  Juniata  Bank, 

2.  A  discovery  of  pereonal  property  will  not  be  granted  until  after  an  execution 
is  returned  nulla  bona,  but  a  discovery  of  real  estate  will  be  granted  without  a  pre. 
vious  execution.  But  the  court  will  not  compel  a  defendant  to  exhibit  property 
which  appears  on  the  records,  but  only  such  as  is  held  in  trust  for  him,  and  of 
which  the  knowledge  is  contained  in  his  own  mind  alone.  Rote  v.  Uaudy  2  Penn. 
Law  J.  321.  C.  P. 

3.  Certain  members  of  an  unincorporated  association  called  a  hose  company,- 
whose  object  as  defined  by  their  articles  was  to  render  aid  to  their  feUow-citizdns 
in  extinguishing  fires,  filed  a  bill  alleging  an  illegal  and  unjust  expulsion  of  them- 
selves from  the  association  by  the  other  members,  defendants,  and  praying  an  ae-  * 
count  receiver,  &.C.,  and  that  a  dissolution  of  the  association  should  be  decreed  and 
distribution  of  the  property,  with  an  injunction  to  restrain  the  election  of  new  mein. 
hers  and  other  acts  injurious  to  plaintiff:; — injunction  having  been  granted  at  the 
hearing  on  bill  and  answer,  it  was  dissolved,  but  Uie  cause  was  allowed  to  stand 
over  for  the  purpose  of  amendment  of  the  prayer  and  addition  of  parties.  T%omait 
V.  Elltnaker,  3  Penn.  Law  J.  190-1. 

4.  The  court  has  jurisdiction  in  such  cases  to  compel  the  restoration  of  the  mem- 
bers,  both  under  its  unlimited  powers  in  cases  of  trusts  and  trustees,  and  also  under 
the  13th  section  of  the  act  of  Juno  16th,  1836.    76. 

5.  There  is  no  adequate  remedy  at  law,  for  mandamus  would  not  lie.    76. 

6.  The  latter  part  of  the  13th  section  of  the  act  of  1836,  is  cumulative  not  res- 
trictive.   76. 

7.  These  associations  are  charities  under  the  common  law  of  Pennsylvania.    76. 

8.  A  majority  of  the  members  could  not  lawfully  divert  the  funds  firom  their  ori- 
ginal  destination.    76. 

9.  Whatever  may  be  their  relation  to  third  persons,  they  have  none  of  the  fea- 
tures of  a  partnership  among  themselves — therefore  the  relief  granted  to  a  partner 
under  similar  circumstances,  is  inapplicable  here.  •  76. 

10.  No  relief  inconsistent  with  the  special  prayer  of  the  bill,  can  be  granted — 
therefore  under  a  prayer  for  dissolution,  restoration  cannot  be  decreed.    76. 

1 1.  Land  directed  to  be  sold  and  converted  into  money  will,  in  equity,  be  treated 
as  money,  and  vice  verm,  *  Wells  v.  Slayer,  ib.  203. 

12.  An  injnnctbn  will  not  be  granted  to  restrain  an  individual  from  exercisitig 
the  office  of  school  director,  who  has  accepted  the  office  of  oommissioiier  of  an  iQ«^ 
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eorporated  distriet  Tlie  qaotioo  of  bis  ri^t  to  eserein  tiw  dntiM  of  tbe  cftce 
mutt  be  tried  by  proceedinffB  on  a  writ  of  91M  warranto,  -which  vfibrdi  an  anifle 
leifal  remedy.    Hagner  ▼.  Ik^^ger,  ib.  370--1. 

13.  Equity  has  no  juriadiction  with  reg^ard  to  the  election  or  amotion  of  eorp^ 
rators,  nor  in  case  of  a  public  officer  de  facto  of  a  municipal  character.  The  school 
directors  are  not  a  corporation.    Ih. 

14.  The  English  chancery  can  by  injunction  restrain  the  commission  of  aete 
contrary  to  equity.  The  limited  chancery  powen  of  the  courts  of  PennsyWania 
extend  only  to  prevent  acts  contrary  to  law.   Ib. 

ERROR. 

1.  A  judgment  will  be  reversed  where  it  is  apparent  from  the  record  that  the 
plaintiff  has  no  right  to  recover.     Clay  v.  Irvine,  4  W.  &,  S.  232. 

3.  A  defect  in  the  narr,  or  the  weight  of  evidence  in  regard  to  particular  facts, 
is  not  matter  for  the  court  to  charge  upon. '  BriUain  v.  The  Doyleotown  Bank,  5 
W.  A;  S.  87. 

3.  It  is  no  error  that  the  court  did  not  charge  on  a  specified  point  without  any 
prayeK  to  that  effect.    Ih. 

4.  When  no  exception  is  taken  to  the  opinion  of  the  court,  the  evidence  neces- 
sary to  understand  it  must  accompany  it  to  the  court  of  error.  Hamilton  t.  Moort, 
4  W.  &  S.  570. 

5.  The  court  ought  not  to  submit  to  the  jury  a  point  put  by  counsel,  where  there 
is  no  evidence  to  sustain  it     Urhet  v.  Coryell,  5  W.  &  S.  579. 

6.  The  admission  of  evidence  in  the  court  below,  by  which  tlie  plaintiff  in  error 
Oould  sustain  no  prejudice,  is  not  material.    Bunting  v.  Young,  lb. 

ESTATE  FOR  LIFE. 
A  contract  binds  both  parties  or  neither,  and  as  no  agreement  of  tenant  for 
life  can  affect  him  in  remainder,  so  neither  will  he  with  whom  such  agreement  is 
made  be  bound  by  it.    Hill  v.  Roderick,  4  W.  &  &.  221. 

ESTATE  TAIL. 

1.  If  tenant  in  tail  institutes  ejectment  for  land  and  dies  pending  the  soit,  a 
child  and  next  heir  in  tail,  is  such  person  **  next  in  interest"  as  may  be  substituted 
under  the  act  of  April  13th,  1807.    Shoemaker  v.  Huffnagle,  4  W.  &  S.  437. 

2.  A  devise  of  estate  to  S.  S.  by  her  freely  to  be  possessed  and  enjoyed,  but  in 
case  she  shall  happen  to  die  without  children  and  heirs  of  her  body,  then  over,  ere* 

*  ates  an  estate  tail.    Ib, 

3.  A  warrant  for  a  city  lot  granted  in  1633  and  remaining  unlocated,  is  not  ca- 
pable of  being  entailed  by  devise  in  tail  of  a  man's  land  and  plantation.    /&• 

ESTOPPEL. 

1.  The  question  whether  an  estoppel  results  from  established  facts,  is  for  the 
court.  But  the  question  of  an  equitable  estoppel  may  be  left  to  the  jury.  Lewia  v. 
Carttairg,  5  W.  &  S.  205. 

2.  It  is  a  question  of  law  for  the  court,  whether  a  party  demanding  and  receiv. 
ing  from  an  adjoining  lot  holder  the  payment  of  money  towards  laying  down  water 
pipes  in  an  alley,  is  estopped  from  denying  a  subsequent  purchaser's  right  to  the 
use  of  the  alley.  Whether  the  facts  raise  a  presumption  of  a  grant,  is  a  question 
of  fact  for  the  jury.    Ib, 

3.  A  general  recital  in  a  deed  cannot  amount  to  an  estoppel  against  the  grantor 
and  his  privies.  To  operate  as  such  it  must  be  particuUr  and  certain. '  Therefore  a 
recital* in  the  deed  made  by  the  executors  and  others  to  E.,  that  one  of  the  legatees 
had  conveyed  his  estate  in  the  premises  to  M.,  will  not  estop  E.  from  denying  that 
M.  took  any  estate  whatever  in  the  promises.    WelU  v.  Sloyer,  3  Pcnn.  Law  J.  203. 

EVIDENCE.    General  Rules. 

1.  The  opinion  of  a  witness  whether  a  piece  of  land  is  included  within  the  des- 
cription  contained  in  a  levy,  is  not  competent  evidence.  Woodbum  v.  The  Farm- 
m' ^  MseAanics*  ^anilr,  5  W.  &  S.  447.  ^  , 

2.  It  is  always  competent  for  a  party  to  show  that  tHe  witness  has  related  the 
ftflls  trying  in  a  different  manner,  whether  under  oath  gr  not.  Bail  v.  Tnomm^ 
4W.dL8.557. 


^ 
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3^.  The  {MTMlm  of  ttchifiiiy  evfdnoe  hy  ths  ibm  of  oomtertding  evidence  is 
highly  improper.    Ctimtfiingf  ▼.  Cttmrningt,  5  W.  &  S.  553. 

4.  The  coart  before  whom  e  witneee  is  being  exunined,  m  net  be  left  to  exerciie  ita 
omn  diaoratioii  to  say  how  fkr  irreleTaat  qnestioiifl  me^y  be  adced  oa  erosa-examiiuk- 
tion,  in  order  to  test  the  accnracy  of  the  witness.    Ovarii;  t.  TVtetiy  Ckuirchy  ib.  366. 

5.  If  one  who  m  interested  that  plaintiff  shall  reeovar  be  called  by  the  defendant, 
and  examined  as  a  witneas  as  to  a  pacticnlar  fiKt^  he  is  thereby  made  a  competont 
witness  for  plaintiff  as  to  other  facts.     Turnsr  t.  Waienon,  4  W.  &  S.  175. 

Cf  proeeedingw  in  eiher  AcHotu, 

6.  Proof  of  a  sale  of  personal  property  under  a  judgment  and  exeoation  between 
Other  persons,  and  that  it  was  bought  in  and  held  for  six  years  and  then  sold  again, 
is  admissible.     Taylor  v.  Hulme,  4  W.  &  S.  407. 

7.  Tbe  judgment  of  ajUstioe  of  the  peace  will  not  be  reyersed  in  a  collateral 
proeaediog  for  anythin|r.  but  collusion.  Heaoe  in  an  action  of  trespass,  for  selling 
and  carrying  away  plaintiff  ^s  goods,  the  defendants  baring  sold  them  by  virtoe  M 
an  execution  from  a  justice  of  tbe  peace,  the  plaintiff  wiU  not  be  allowed  to  show 
the  justice's  proceedings  to  have  been  irregular,  or  that  the  process  was  not  serred 
upon  him.    Aiird  v.  Cam]^U,  ib.  191. 

8.  The  record  of  an  actKm  by  A.  dL  B.  e.  C  dc.  D.,  cannot  be  given  in  evidenoe 
on  the  trial  of  an  action  by  A.  e.  R  to  show  what  amount  of  tho  sum  reooverld 
belongs  to  A.  The  only  purpoee  for  which  that  record  can  be  nsed,  is  to  show  the 
ftmount  recovered.    Laxarug  v.  Fullmer^  ib.  9. 

Deeds, 

9.  An  ancient  deed  is  evidence  where  there  is  proof  of  the  hand-writing  of  the 
arantor  and  subscribing  witness,  who  died  many  years  ago.  Urket  v.  Coryell,  5  W. 
&S.  60. 

10.  The  recital  in  a  treasurer's  deed  of  the  amount  for  which  the  land  sold,  is 
secondary  evidence,  and  when  the  original  documents  are  lost  or  destroyed,  it  may 
supply  their  place.  Where  they  exist  they  are  the  best  evidence;  where  they  are 
defective,  parol  evidence  being  of  equal  validity  to  the  recital,  may  be  admitted  to 
show  the  recital  a  mistake.     Turner  v.  Watereoit,  4  W.  &  S.  171. 

Book  Entriee,    ' 

11.  A  parhr's  book  of  original  entries  is  not  evidence  of  the  delivery  of  goods 
ftimished  under  a  special  contract    NiekU  v.  Baldtom,  4  W.  &  S.  390. 

13.  When  goods  are  sold  to  be  delivered  at  a  distance,  tbe  proper  time  to  make 
the  entry  in  the  book  is  when  they  are  loaded  and  started ;  and  entries  thus  made 
are  competent  evidence  to  prove  the  sale  and  delivery.  Keim  y.  Ruok,  5  W.  ft  S. 
577. 

13.  A  book  of  original  entries,  which  does  not  purport  to  charge  the  defendant, 
but  to  be  an  tcoount  against  labourers  employed  by  him  in  the  work,  is  not  com- 
petent evidence  for  the  plaintiff.     Alexander  v.  Hoffman,  ib.  3d2. 

14.  The  labour  of  authors  is  not  a  proper  subject  of  book  entries,  and  a  copy  of 
an  account  purporting  to  be  copies  of  book  entries  of  items  of  literary  eompoeition^ 
is  not  an  account  upon  which  a  plaintiff  could  obtain  judgment  for  want  of  an  afll. 
davit  of  defence  under  the  2d  section  of  act  of  March  2dth,  1835^  HirBt  v.  ClarkOy 
3  Penn.  Law  J.  39. 

*  Con/es sioRf  and  Declarations. 

15.  Declarations  of  tenant  for  life  in  possession,  cannot  be  given  in  evidence  to 
affect  the  title  of  one  who  claims  paramount  to  him.  HiU  v.  Roderick,  4  W.  dt  S. 
221. 

16.  Declarations  of  the  husband  before  marriage  are  evidence  to  show  ai|  ante- 
nuptial settlement  of  the  wife's  chattels.    Oackenbaeh  v.  Brouae,  ib.  546. 

17.  life  an  action  to  resever  the  amount  of  money  which  the  defendant  received 
npon  an  assignment  obtained  by  miarcQwesentation  and  fraud,  the  repetition  of  ths 
mi%8tatementa  afler  the  date  of  the  asaignment,  aie  competent  evidenoe  of  the 
dafendanf «:  bad  fiiith  from  the  begining.  Ciunmtf^  v.  CmnmingOf  5  W.  .ft  S. 
553. 

18.  It  is  also  competent,  in  such  case,  to  prove  that  th^  plaintiff  in  nwiki^  .the 
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usignment,  aetod  in  oonfidenoe  of  thti  trath  of  the  deftnduit's  misrepraMotatiaoi. 
lb, 

19.  Parol  evidence  to  ytr^  i  written  igrreement  oonoemin^  lands,  or  to  paat  an 
interest  in  them,  in  fee  aimple  without  writing,  is  inadmissible.  SeUxingtr  t. 
Ridgway,  4  W.  &  a  472. 

20.  Where  an  authority  to  appraisers  to  make  a  list  of  debts  is  donbtfbl  on  the 
face  of  the  agreement,  acts  of  the  party  inducing  them  to  exercise  such  authoritf 
are  evidence.     Wright  ▼.  Smyih^  ib.  527. 

Frtoats  Wfiling9^  NoUs^  BotAs,  i^e, 

21.  A  paper  purporting  to  have  been  made  at  a  certain  place,  is  not  admissible  as 
evidence  of  the  fact  that  the  person  who  executed  it  was  at  that  place  at  the  data 
of  the  paper.     Given  v.  Albert,  5  W.  dc  S.  333. 

22.  In  an  action  of  debt  against  two  defendants  charging  them  as  partners  in 
nerchandtsinff,  an  agreement  between  them,  made  prior  in  time  when  the  plain* 
tiff*8  cause  or  action  arose,  by  which  the  merchandise  was  sold  by  one  to  the  other, 
is  competent  evidence  to  disprove  the  partnership.    Ib, 

23.  Promissory  notes  of  a  testator  found  among  the  papers  of  hu  executor, 
many  years  after  his  death,  are  prima  facie  evidence  that  they  had  been  surrendered 
to  the  executor  after  payment,  especially  where  no  demand  had  been  made  by  the 
creditor.    Bracken  v.  Miller,  4  W.  &  S.  102. 

24.  A  receipt,  a  lease,  and  a  bill  of  exchange,  found  among  the  papers  of  a  de- 
cedent in  the  drawer  of  a  desk  known  fbr  36  years  to  oontam  his  papers,  held  to 
be  evidence  of  title.    Lem$  v.  Lewis,  ib.  378. 

25.  Cheques  drawn  by  R.  M.  as  president,  on  the  treasurer  of  a  company,  are 
evidence  to  show  that  R.  M.  acted  as  president,  and  if  produced  from  the  archives 
of  the  company  they  are  prima  facie  evidence  that  they  are  paid.  Union  Canal 
V.  Uoyd,  ib.  393. 

26.  An  entry  in  1811  in  the  handwriting  of  the  pastor  of  a  church,  in  a  book 
kept  in  the  church  as  a  registry  of  baptisnis  and  hirths,  the  object  of  which  registry 
was  to  enter  the  baptism  of  a  person  and  not  his  birth,  and  in  which  the  time  m 
the  birth  is  introduced  merely  by  way  of  description,  is  not  evidence  of  the  date  of 
the  birth.    Clark  v.  TnnUy  Church,  5.  W.  &  S.  266. 

27.  Endorsements  of  payments  upon  a  bond,  in  the  handwriting  of  the  obligee 
fhrnish  no  evidence  of  the  fact  of  payment  such  as  will  avoid  the  effect  of  the  lapse 
of  time,  which  raises  a  presumption  of  payment  of  the  bond,  unless  such  endorse- 
ments must  necessarily  have  been  made  before  the  lapse  of  that  time  which  raises 
the  presumption  of  payment     Cremer*8  Estate,  ib.  331. 

28.  The  minute  books  of  a  corporation,  found  in  their  proper  place,  produced  by 
the  proper  officer,  and  sworn  to  be  the  records  of  the  company,  are  admissible  in 
favour  of  the  company  against  one  who  claims  through  a  person  who  was  a  cor- 
porator and  present  when  the  entry  was  made.     Union  Canal  v.  lAoyd,  4  W.  &  Sw 

29.  A  canal  company  holding  land  under  an  equitable  title  may  give  in  evidence 
letters  and  acts  of  third  persons,  and  the  minutes  of  the  company,  and  their  occu- 
pation of  the  land  for  many  years  as  evidence  of  the  recognition  of  their  right,  and 
their  exercise  of  ownership.    Ib, 

30.  Surveys  made  while  R.  M.  was  president,  and  assented  to  by  him,  are  evi- 
dence against  persons  claiming  through  R.  M.    Ib. 

31.  ^tes  of  testimony  taken  by  counsel  on  a  former  trial,  allowed^  be  read  in 
evidence,  where  it  was  proved  that  the  witness  resided  in  another  state,  and  was 
not  at  the  time  of  the  trial  within  the  jurisdiction  of  the  court.  FUmagin  v.  Let- 
hert^  3  Penn.  Law  J.  57. 

Wtlnesses. 

32.  To  prove  the  flill  age  of  a  person,  evidence  of  the  assessor  of  a  ward  that  he 
was  a  resident  there  in  a  certain  year,  and  as  such  assessed  with  a  tax,  is  not 
admissible.    Clatk  v.  TrinHy  Chufek,  5  W.  dc  8.  266.  • 

33.  Nor  is  the  evidence  of  the  inspector  of  a  general  eleotioo  adniasiUe,  that  st 
an  election  such  person  was  aualified  on  oath  that  he  was.  between  21  and  92  yeats 
of  age»  and  voted  thereat    lb* 
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34.  AdsifaidutifttotiiiiidemeompetentwitaewlijtiMftelQrUfhw^ 
ditehirsod  u  a  bankrupt  after  the  suit,  especiaUr  if  sued  aa  an  eiacnlor.    Oiiotm 

35.  A  terretenant  of  a  houae  sought  to  he  affected  b^  a  lien»  ia  not  a  compelant 
witaeia  fbr  the  defendant  upon  the  trial  of  a  Metre  faaaa  upon  the  lien.  Jomu  t. 
StotoAan,  4  W.  &  a  257. 

36.  Where  it  is  established  that  a  negotiable  instrument  was  not  passed  in  the 
Qiual  course  of  business,  then  a  party  to  the  instrument,  not  otherwise  interested, 
is  competent  to  testify  his  knowledge  of  the  transaction.    Parke  v.  Smiik^  ib.  287. 

37.  In  an  action  of  trover  by  0*B.  e.  V.  Sl  M.,  held  that  M.  was  a  competent 
witness  for  the  plaintiff  to  prove  the  receipt  of  the  chattel,  the  said  M.  hayinjr  of- 
fered himself  as  a  witness  for  this  purpose.    O^Brien  ▼.  Vantine,  2  Penn.  Law  J.  94. 

38.  In  a  suit  against  a  partnership,  one  partner  may  be  admitted  as  a  wUnesa  for 
the  plaintiff  to  charge  the  partnership.    Ib. 

39.  In  criminal  cases  there  must  be  some  repugnancy  between  the  leputation 
•ought  to  be  established  for  the  defendant,  and  the  nature  of  the  offenoe  charged, 
to  make  evidence  of  moral  character  a^issible.    Com,  ▼.  Jriotn,  ib.  339.' 

40.  A  grantor  of  land  is  a  competent  witness  to  prove  that  the  conveyance  as 
given  and  received,  at  the  time  of  its  execution,  was  to  the  grantee  for  life,  and  re- 
mainder to  the  grantee's  son  in  fee,  the  objection  to  his  competency  being  founded 
on  interest,  and  not  that  being  a  party  he  is  estopped.  Kronk  v.  Kronk^  4  W.  dt 
a  127. 

41.  In  a  suit  in  partition,  a  judgment  creditor  of  plaintiff  who  swears  that  he  has 
a  slim  chance  of  getting  the  amount  of  his  judgment,  unless  the  plaintiff  can  estab- 
lish his  right  to  the  lands  in  suit,  is  incompetent  to  be  witness  for  the  plaintt£ 
Seitzinger  v.  Ridgway^  ib.  472. 

42.  That  the  witness  believes  himself  interested  does  not  make  him  incompetent, 
when  in  fact  he  is  not  sa     Cassiday  v.  M^Kenxie^  ib.  282. 

43.  The  nominal  plaintiff  in  a  suit  brought  for  the  hse  of  another,  who  had  as- 
signed the  cause  of  action  before  suit  brought,  is  an  incompetent  witness  to  rebut 
a  defence  to  the  original  cause  of  action,  unless  he  be  first  released  by  the  assignee 
from  the  implied  warranty  which  arises  in  all  cases  of  assignment  for  a  valuable 
consideration,  that  the  debt  is  due.    Ludwig  v.  Aleyre,  5  W.  dc  S.  435. 

44.  Jt  aeemMf  the  implication  of  such  warranty  is  repelled  where  the  assignment 
is  made  for  a  mere  nominal  consideration,  out  of  motives  of  friendship  or  regard, 
the  assignor  not  being  insolvent     Kennedy  J.    Ib. 

45.  An  assignment  of  a  cause  of  action  which  is  merely  colourable,  will  not 
divest  the  title  of  the  plaintiff  so  as  to  make  him  a  competent  witness,  whatever  its 
legal  effect  between  the  parties  may  be,  and  every  assignment  is  to  be  deemed  co- 
lourable when  no  other  motive  for  it  can  be  made  to  appear.  PoH  v.  Avery^  ibw 
509. 

46.  A  colourable  assignment  to  make  the  legal  plaintiff  a  witness  shall  not  divest 
his  interest,  and  every  assignment  is  to  be  deemed  colourable  till  the  contrary  be 
shown.     Leiper  v.  Peiree^  6  W.  A.  S.  556. 

47.  The  cause  of  action  was  an  account  stated  by  plaintiff,  without  anjrthing  but 
his  own  testimony  to  support  it;  no  attempt  being  made  to  explain  away  the  pre- 
sumption of  collusion,  the  testimony  sliould  have  been  rejected.    Ib, 

4e(.  In  an  action  by  the  owner  of  a  boat  against  a  canal  company,  to  recover  da- 
mages for  an  injury  to  the  boat  by  the  wont  of  care  and  skill  in  one  of  the  com- 
pany's agents,  the  person  who  h&d  charge  of  the  lutal  as  servant  of  the  plaintiff,  at 
tlie  time  the  injury  happened,  cannot  be  a  witness  for  the  plaintiff  without  a  release. 
SehuylkiU  Nav.  Co.  v.  Harri$,  5  W.  &  &  28. 

49.  Quere,  whether  the  plaintiff,  after  making  use  of  the  servant  as  his  witness 
without  having  released  him,  could  maintain  an  action  against  him  to  recover 
damages  for  the  loss,  if  it  should  appear  that  it  was  occasioned  by  his  misooo- 
dnet    lb, 

50^  The  hands  employed  by  the  master  of  a  boat,  and  who  act  under  his  control 
and  direction,  are  competent  witnesses  for  the  owner  in  an  action  by  him  to  recover 
damages  for  an  injury  to  the  boat    Ib, 

61.  A  release  to  a  witoets  signed  but  not  sealed,  and  withont  any  oonaideratfoii 
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53.  An  sdininistrator  who  pays  money  on  account  of  a  claim  against  the  estate, 
is  not  thereby  i^endered  an  incompetent  witness  for  the  claimant  in  an  iseae  between 
the  claimant  and  another  creditor,  to  try  the  validity  of  the  claim ;  as  he  may  re- 
cover back  the  money  paid  if  it  is  proved  that  the  claimant  was  not  entitled  to  it» 
Ckrittman  v.  Siegfried,  5  W.  &  S.  400. 

53.  Where  an  administrator  paid  the  &ther  of  the  decedent  a  som  of  money  on 
account  of  a  claim  which  the  father  made  against  the  estate  for  money  loaned  the 
decedent,  in  an  issue  between  the  father  and  another  creditor,  to  try  whether  the 
money  in  qaestion  was  a  loan  or  an  advancement,  evidence  may  be  given  on  the 
part  of  the  contestin&r  creditor  to  prove  that  the  son 'worked  for  the  &tber  afler  ar* 
riving  at  full  age.    fb. 

54.  It  is  also  competent  for  the  creditor  in  such  case  to  prove  that  the  &ther  had 
advanced  his  son-in-law.    lb. 

55.  >V%ere  a  cause  is  remitted  from  the  tommon  pleas  of  one  county  to  a  special 
eourt  in  another  county,  the  latter  may  discharge  a  recognizor  from  a  recognizance, 
and  receive  another  surety  for  the  purpose  of  making  the  original  one  a  witness. 
SehvylkiU  Nav,  Co.  v.  Farr,  4  W.  &  S.  362. 

56.  The  rule  which  obliges  a  plaintiff  on  the  trial  of  an  action  broaght  on  an  in- 
strument of  writing  for  the  payment  of  money,  to  call  the  subscribing  witness 
thereto,  holds  likewise  with  respect  to  the  defendant  when  he  attempts  to  affect  the 
consideration,  and  evidence  aliunde  will  not  be  admitted,  until  it  is  shown  that  the 
subscribing  witness  cannot  be  had.    Bura  v.  TAomjMon,  3  Penn.  Law  J.  400. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  A.  having  the  legal  title  to  a  tract  of  land,  promised  for  a  sufficient  con«de- 
ration,  to  sell  it  and  pay  all  the  purchase  money  over  a  certain  sum  to  B.  hot  died, 
having  made  his  will,  by  which  he  devised  the  land  to  his  executors  to  be  sold, 
and  directed  the  proceeds  to  be  divided  among  his  children:  Held,  that  upon  such 
sale  being  made  by  the  executors,  the  action  upon  the  promise  must  be  against 
them  in  their  representative  capacity  for  a  breach  of  it  by  the  testator;  and  that  an 
action  for  money  had  and  received  would. not  lie  against  tliem  personally:  fitter, 
if  the  testator  had  directed  his  executors  to  sell  the  land  and  pay  over  to  the  plain- 
tiff any  surplus  that  might  be  received.    Sedam  v.  Shaffer^  5  W .  &  S.  S29. 

2.  On  a  bond  of  indemnity  to  A.  without  naming  his  executor  or  administrator, 
if  he  die  before  any  breach  of  the  condition,  the  administrator  may  maintain  aif 
action  for  a  breach  happening  after  his  death.    Jb, 

3.  If  one  entitled  to  letters  of  administration  pays  a  claim  against  an  intestate's 
estate,  and  afterwards  takes  out  letters,  he  may  maintain  an  action  on  the  bond 
given  to  the  intestate  to  indemnify  him  against  the  claim  thus  paid.  Leber  v. 
/Tuv/e//,  lb.  440. 

4.  If  an  administrator  pays  a  daim  made  against  the  estate,  under  represen- 
tations  from  the  person  making  the  claim  tliat  he  is  a  creditor  of  the  estate  and- 
entitled  to  the  money  demanded,  and  it  should  turn  oat  that  such  was  not  the  ease, 
the/idministrator  may  recover  back  the  amount  so  paid«  ChriBimmn  v.  SUgfried^ 
ib.  400. 

5.  An  account  Bled  and  settled  by  two  executors  after  one  is  dismissed  by  the 
ooort,  cannot  he  opened  aOer  a  lapse  of  five  years,  upon  a  petition  of  the  acting 
executor  that  the  dismissed  Executor  owed  •him  at  the  time  of  soeh  settlemenL 
Bunting's  Appeal^  4  W.  dt  S.  469. 

6.  Testator  by  his  will  ordered  that  of  the  money  in  his  house  or  the  money  doe 
him  on  obligation  or  otherwise,  at  his  decease,  his  executors  put  the  sum  of  #500 
on  interest,  to  be  well  secured,  so  that  his  wife  might  draw  the  interest  thereof 
annually  during  her  life  and  then  over.  They  invested  that  sum  in  the  stock  of 
the  bank  of  the  United  States,  which  depreciated  during  the  life  of  the  widow  and 
afterwards,  so  that  it  was  nearly  lost :  Held,  that  the  ezeeutArs  were  iialila  to  the 
^ateea  over  for  the  less.    Nice'e  eatate,  6  W.  dt  &  954. 
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.  ^,  A  fmai^ia  of  minor  children  entitled  to  part  of  such  legac/,  b/  merely  giving 
.%n  opinion  that  it  was  a  safe  investment,  and  purchasing  it  for  the  executors,  bui 
not  assenting  thereto,  does  not  exonerate  the  executors  fn>m  liability  for  the  portion 
of  such  minor  children  in  the  legacy.    lb, 

8.  Compromises  or  contracts  by  which  money  is  gained  or  saved  by  executors 
uid  administrators  or  trustees,  enure  to  the  benefit  of  those  for  whom  they  act  and 
Hot  of  themselves.    Saeger  v.  Wilson,  4  W.  &  S.  504. 

9.  Administrators  may  in  some  instances  recover  back  from  a  distributee  to 
whom  too  much  has  been  paid,  though  no  refunding  bond  has  been  taken,  but  not 
while  they  have  funds  of  the  estate  in  their  hands  to  more  than  the  amount  lb. 

10.  Althoufifh  in  general  the  costs  of  an  audit  are  to  be  paid  out  of  the  fiind  in 
court,  yet  with  respect  to  executors  and  others  acting  in  a  representative  capacity. 
If  they  have  been  guilty  of  fraud  or  misconduct,  the  coets  will  be  put  upon  them, 
«nd  not  upon  the  trust  fund.    Harlan* $  estate,  3  Penn.  Law  J.  116. 

11.  An  executor  or  administrator  who  comes  into  the  orphans*  court  in  obedience 
to  a  citation,  and  in  answer  thereto  states  a  partial  account,  to  which  exceptions 
are  filed,  and  these  referred  to  auditors,  is  bound  to  answer  all  questions  addressed 
to  him  by  the  auditors,  under  the  act  of  29th  March,  1832,  touching  his  admin  is* 
tration  of  the  estate  of  his  decedent,  whether  the  subject-matter  of  such  queries  be 
specifically  referred  to  in  the  petition  for  the  citation,  as  ground  of  complaint,  or 
not    In  the  matter  of  Bowen,  ib.  405. 

13.  The  provisions  of  the  18th  section  of  the  act  of  19th  April,  1794,  and  19th 

section  of  act  of  April,  1833,  may  be  pleaded  in  bar  of  a  citation,  calling  on  an  ad- 

ministrator  to  settle  an  account,  where  the  plaintiff  has  not  laid  claim  to  his  share 

'  of  the  personal  estate  of  the  intestate  within  seven  years.    Chandler  v.  Lamborns^ 

^  ib.  367. 

13.  The  bar  provided  by  these  statutes  is  not  affected  by  the  fact,  that  the  ad- 
ministrator has  neglected  or  refused  to  settle  such  an  account,  for  the  period  oC 
seven  years.    Ib, 

EXECUTION.    Of  the  Stay  of  Execution, 
1.  Upon  a  judgment  on  a  recognizance  to  obtain  a  stay  of  execution,  the  defendant 
is  entitled  to  a  sUy  of  execution.     Wolfe  v.  Nesbitt,  4  W.  &  S.  313. 

^2.  It  seems,  the  defendant,  in  order  to  obtain  the  stay  of  execution  allowed  by 
the  act  of  16th  of  July,  1842,  must  pay  the  interest  due  on  the  debt  or  judgment 
before  the  sheriff*s  sale  takes  place,  otherwise  he  may  not  only  cure  irregularities 
in  holding  the  inquest,  but  waive  the  stay  allowed  by  the  act.  Lancaster  Sav,  Inst. 
V.  Reigart,  3  Penn.  Law  J.  315. 

Of  Execution  generally,       ^ 

3.  Judgment  entered  26th  of  March,  fi.  fa.  thereon  March  31st,  special  bail 
entered  April  2d,  April  7th  defendant  made  an  assignment  with  preferences.  Held, 
that  the  fi.  fa.  should  not  be  set  aside  afler  the  expiration  of  thirty  days  from  the 
date  of  the  judgment    Pieard  v.  Prescoit,  1  Penn.  Law  J.  1.    D.  C. 

4.  If  it  appears  on  the  transcript  of  the  magistrate's  judgment  filed  in  the  C.  F. 
^that  **  execution  issued  and  was  returned  no  goods  and  defendant  not  found,**  it  is 
sufficient  to  warrant  a  fieri  facias  without  filing  a  certificate.  Drexel  v.  Man,  6 
W.  &  S.  343. 

5.  A  lease  for  a  term  of  years  may  be  levied  on  upon  a  fieri  facias,  and  sold 
without  inquisition  and  condemnation.    Dalxell  v.  Lynch,  4  W.  &  S.  255. 

6.  Under  the  act  of  June  16tii  1836,  relating  to  executions,  a  copy  of  the  writ 
must  be  served  on  the  defendant  in  the  Judgment,  a  return  of  non  est  inventus  is 
not  equivalent  to  a  service.    Corbyn  v.  BoUman,  4  W.  &.  S.  342. 

7.  The  plaintiff  may  issue  an  attachment  execution  and  a  fieri  facias  at  the 
same  time,  but  circumstances  may  exist  to  entitle  the  defendant  to  relief.  TamB 
V.  Wardle,  5  W.  &  S.  222. 

8.  The  sheriff  of  Lycoming  county,  by  virtue  of  a  levari  facias  on  a  mortgage, 
sold  408  acres  of  land,  300  of  which  lay  in  Northumberland  county.  The  mort- 
gagor  was  present  at  the  sale,  made  no  objection,  bid  himself,  afler  sale  delivered 
possession,  and  looked  to  the  appropriation  of  the  purchase  money  :  Held,  that  tho 
purchaser  rained  no  title  to  the  part  which  lay  beyond  the  Ime  of  I^ycoming 
county.    Menges  v.  Oyster,  4  W.  &.  S.  20. 
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9.  Althouj^h  by  the  laws  of  Mairlandf  i  bill  of  tale  of  penonal  property,  dvlj 
Recorded  is  valid,  notwithstanding  the  vendor  retains  possession,  yet  Lfthe  propa^ 

is  brought  into  Pennsylvania  by  the  vendor,  it  is  liable  to  the  ezecatioos  of  ha 
creditors  here.    M^Kaig  v.  Jonea.,  3  Penn.  Law  J.  365. 

1 0.  Quere,  whether  under  the  act  of  I6th  of  July,  1842,  the  sheriff  must  give  ths 
.defendant  notice  of  the  time  and  place  of  making  the  appraisement  Lancatter 
Sav,  InsL  v.  Reigart^  ib.  515. 

11.  A  direction^  by  the  plaintiff  to  the  sheriff,  not  to  push  or  proceed  with  his 
execution,  does  not  destroy  his  priority  or  lien,  if  the  sheriff  refuse  or  neglect  to 
oomply,  but  proceeds  without  delay  tp  levy  and  sell  Lttneaster  Sap.  In$t.  v.  Tfo- 
g»nd,  ib.  533. 

12.  A  direction  not  to  proceed,  if  the  previous  executions  be  paid  ofi|  will  not 
defeat  the  party*s  preference,  should  those  executions  not  be  paid.   Ib, 

13.  A  plaintiff  having  a  previous  execution  in  the  hands  of  the  sherifi^  does  not 
forfeit  his  privilege  by  orders  unattended  by  any  delay  of  the  sheriff  in  proceeding, 
or  by  delay  of  the  sheriff  without  instructions  of  the  party.  Both  circumstances 
must  concur  to  produce  the  effect    Ib, 

14.  The  foundation  of  the  rule  postponing  a  prior  execution  conBidered,  and 
shown  to  be  fraud.    Ib, 

Of  the  AUackment  of  Execution, 

15.  The  proceeds  of  sales  made  by  assignees  under  a  void  assignment  cannot  be 
attached  in  their  bands  by  execution  in  the  nature  of  foreign  attachment  Tsyfar 
V.  Htdtne,  4  W.  &  S.  407. 

16.  Money  in  the  hands  of  a  constable  arising  from  sale  under  execution,  cannot 
be  attached  at  the  suit  of  d  creditor  of  such  defendant,  under  the  35th  sect  c£  the 
act  of  16th  June,  1836.    Cronin  v.  M*Alister,  2  Penn.  Law  J. 

17»  The  supervisor  of  a  state  canal  and  railroad  is  a  public  officer — ^money  in  his 
hands  received  to  pay  persons  employed  thereon,  is  not  subject  to  an  attachment 
execution  for  the  debt  of  the  employee.  PierBon  v.  StCormick^  2  Penn.  Law  J. 
SOL 

18*  Corporations  are  liable  to  attachment  executions  under  the  22d,  32d,  and 
35th  section  of  the  act  of  June  16th,  1836.  Quintin  v.  Railroad,  1  Penn.  Law  J. 
186.    D.  C.     Contra^-^  Penn.  Law  J.  179. 

19*  Property  which  passes  to  an  assignee  under  a  void  assignment  for  the  benefit 
of  creditors,  is  subject  to  attachment  of  execution  at  the  suit  of  creditors  not  coming 
in  under  tlie  assignment ;  and  this  comprehends  money  in  hand,  as  well  as  debti 
due  the  assignee  as  such.  But  the  judgment  in  such  case  is  to  be  paid  from  the 
moneys  in  hand,  and  from  the  moneys  to  be  collected  on  the  debts.  Stewart  v. 
StMinn,  5  W.  &  S.  103. 

20.  But  moneys  paid  over  to  creditors  under  the  assignment,  before  the  contesting 
creditors  obtain  a  lieu  or  take  measures  to  avoid  the  assignment,  cannot  be  charged 
against  the  assignee  and  attached  in  execution.    Ib, 

21.  Upon  a  judgment  obtained  (as  was  alleged)  without  consideration,  and  a  fraod 
'on  creditors,  a  test  alum  Ji,  fa,  issued  to  Bucks  county,  under  which  the  sheriff  of 

that  county  levied  upon  and  sold  the  personal  property  of  the  defendant:  Held,  that 
the  money  in  his  hands  was  in  custodia  legis;  was  not  subject  to  attachment  apon 
attachment-execution  issued  bona  fide  by  creditors  of  the  defendant  upon  jad^menta 
obtained  before  the  return  of  the  testatum  fi,  fa,  Bentley  v.  Clegg,  3  renn.  Law 
J.  62. 

*  22.  Whether  a  debt  on  which  plaintiff  has  obtained  judg^ient,  can  be  attached. 
Quere,    Man,  Nat,  Co,  v.  Ledlie^  ib.  179* 

Of  Irregular  Execution, 

23.  If  a  testatum  fi,  fa,  issued  in  pursuance  of  the  7th  section  of  the  act  of  loth 
June,  1836,  be  uuretumed,  a  second  fi*  fa,  is  irregular,  and  will  be  set  aside  on 
motion.    Oibbe  v.  Atkinson^  3  Penn.  Law  J.  139. 

24.  If  judgment  be  obtained  against  several  defendants,  the  execution  mast  be 
against  all  of  them;  and  it  is  error  if  any  one  is  omitted,  unless  cause  for  the  omift' 
■ion  appears  upon  the  record.   Ib, 

25.  A  judgment  having  been  obtained  against  several  defendant!,  a  testaittrnf^ 
fa.  was  issued,  in  pursuance  of  th«  76th  section  of  the  act  of  16th  June,  loSSf 
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•l^nrt  one  of  them:  two  yean  afWrwarde  Wkji»fa,  was  iwaed  mhuA  all,  diieoted 
to  the  sheriff  of  the  county  where  the  judjrment  was  obtained,  the  testatum  bein^; 
outstanding:  Held,  that  inasmuch  as  the  tesiatum  was  unreturned,  and  that  no 
execution  had  been  issued  urainst  the  other  defendants  within  a  year  and  a  day 
after  judgment,  the  second  fiifa.  was  irtegular.    lb. 

26.  As  between  the  parties  to  a  suit,  the  levy  and  seizure  of  property  under  a^« 
fa.  is  a  satisfaction  of  the  judgment  pro  tanto:  and  to  that  extent  the  defendant  is  ^ 
not  liable  on  attachment  execution,  issued  after  the  levy  and  seizure,  on  a  judgment 
obtained  against  the  plaintiff.    Mon.  Nat.  Co.  v.  LedHe^  3  Penn.  Law  J.  179. 

27.  A  defendant,  in  an  execution  by  virtue  of  which  land  has  been  sold,  who  has 
been  discharged  under  the  late  act  of  congress  as  a  bankrupt,  is  not  entitled  to  ask 
that  the  sale  should  be  set  aside.    Laird  v.  Laird^  ib.  474. 

28.  Those  only  who  aro  interested  in  the  fund  or  the  land,  can  make  such  an 
application.    Jb, 

Of  the  Procetde  of  a  SherigTa  Sale  and  Cotts. 

29.  A.  holding  a  judgment  of  about  $3675  a^rainst  B.  upon  which  he  was  about 
to  sell  real  estate  of  B.  made  an  agreement  with  C.  and  others  that  they  should 
give  $3675  for  it,  but  they  were  to  bid  at  sherifTs  sale,  and  it  was 'to  be  struck 
down  at  any  sum  less  than  $3675.  It  was  struck  off  for  $2785,  but  the  purchasers 
paid  A.  $3675  and  took  an  assignment  of  the  judgment:  Held,  that  the  defendant 
must  be  credited  with  $3675,  the  whole  amount  received  by  plaintiff.  Young  v, 
flkime,4W.&S.49. 

30.  Where  there  are  several  plaintiffs  who  recover,  and  no  notice  to  the  contrary 
is  given  to  the  sheriff,  and  he  pays  the  money  to  one  or  two  of  them,  the  officer  is 
discharged,  he  has  nothing  to  do  with  their  disputes  about  their  respective  propor- 
tions.   Lazarus  v.  Ftdmer,  4  W.  &  S.  13. 

31.  A  sherifTs  sale  of  real  estate  set  aside,  it  appearing  that  the  property  was 
not  put  up  before  10  o'clock  at  night    Chreenwood  v.  Lehi^  Coal  Co.^  3  Penn.  Law 

32.  The  sheriff  cannot  charge  the  expense  of  arranging  goods  for  sale,  although 
with  a  view  of  making  them  bring  a  better  price.    JIftles  v.  Hubert  ib.  154, 

FRAUDULENT  CONVEYANCE. 
The  fraud  contemplated  by  the  act  of  July  12th,  1842,  roust  be  actual /rau J,  and 
one  cannot  be  held  to  bail  for  fraud  committed  by  his  partner,'  without  his  actual 
participation.    Barrett  v.  Davis,  D.  C.    2  Penn.  Law  J. 

GRAND  JURY. 

1.  A  grand  jury  are  (^cers  of  the  court  and  under  its  direction.  Com,  ex  reL 
Jack  V.  Cram,  3  Penn.  Law  J.  442. 

2.  The  court  alone  has  authority  to  instruct  a  grand  jury,  and  it  is  both  a  cri. 
minal  misdemeanor  and  a  high  contempt  in  an  individual,  to  communicate  with 
that  body  in  reference  to  any  matter  which  either  is  or  may  come  before  them.  Ib. 

GUARDIAN  AND  WARD. 

1.  A  guardian  is  not  bound  to  support  his  ward  out  of  his  own  estate,  and  is  no^ 
liable  in  an  action  for  necessaries  furnished  his  ward  without  his  consent  If  a 
guardian  refuses  to  furnish  necessaries  for  his  ward,  it  is  a  neglect  of  duty  for  which 
he  would  be  dismissed  by  the  orphans*  court,  or  suit  might  be  brought  against  the 
infant  and  execution  had  of  his  estate.    Call  v.  Ward,  4  W.  &  S.  118. 

2.  Afler  a  ward  comes  of  age  the  fiduciary  relation  of  guardian  ceases:  they 
stand  as  debtor  and  creditor,  and  the  claim  of  the  ward  for  moneys  received  by  the 
guardian  afterwards  is  clearly  within  the  statute  of  limitations.    BuU  v.  Tbtofon,  * 
ib.557. 

3.  A  man  who  had  ceased  to  be  guardian  oonld  not  be  made  answerable  for  the 
neglect  of  an  administrator,  on  whom  he  had  no  right  to  call,  and  whom  he  could 
not  sue.    Ib. 

4.  Of  the  right  of  a  guardian  to  make  partition  and  settle  boundaries  for  his  ward, 
and  of  the  acts  of  the  guardian,  which,  as  to  his  ward,  are  void  or  voidable.  IBXL 
V.  Roderick,  3  Penn.  Law  J.  417. 

5.  Although  a  ward,  when  he  comes  to  full  age,  may  avoid  a  settlement  o( 
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boundaries  made  b;^  his  guardian,  yet  if^  instead  of  doing  so,  he  eonfinos  it  by  Iw 
acquiescence,  he  will  be  bound  by  the  settlement    Ih, 

6.  What  acquiescence  will  amount  to  a  confirmation.    Ih, 

7.  If  a  guardian  settles  boundaries  for  his  infant  ward  and  also  for  an  adult,  the 
acquiescence  and  confirmation  of  the  adult  binds  him  and  those  claiming  under 
him,  the  ward  having  confirmed  the  settlement  by  his  acquiescence.    lb. 

HUSBAND  AND  WIFE. 

1.  A  parol  antenuptial  settlement,  that  the  wife*s  chattels  should  remain  hen, 
is  binding  at  the  expiration  of  the  coverture.  Oackenbach  v.  Brown,  4  W.  & 
S.546. 

2.  A  husband  who  administers  to  the  estate  of  his  deceased  wife  settles  his  ae- 
tount,  and  a  balance  is  decreed  against  him  in  the  orphans*  court,  is  not  account- 
able to  his  wife^s  heirs  for  tlie  same.    Clay  v.  Iroine^  ib.  232.    Huston  J.  dis. 

3.  The  husband  is  not  liable  on  a  negotiable  note  given  by  his  wife  even  in  a  suit 
by  a  bona  fide  indorsee,  unless  it  was  given  with  his  authority  or  approbation,  and 
that  must  be  shown  before  such  note  is  admissible  in  evidence  against  the  husband. 
ReakeH  v.  Sanford^  5  \V.  &,  S.  164. 

4.  The  husband's  authority  cannot  be  inferred  firom  his  knowledge  that  the  wife 
was  carrying  on  business,  and  gave  the  note  in  the  course  of  it    lb, 

5.  The  declaration  and  separate  examination  of  a  married  woman,  required  by 
the  act  of  27th  of  March,  1832,  to  entitle  her  husband  to  her  share  of  her  intestate 
father's  estate,  secured  by  recognizance  in  the  orphans'  court,  must  be  filed  during 
the  lifetime  of  the  wife,  otherwise  at  her  death  it  will  go  to  her  heirs  at  law. 
Beyer  v.  Reetor,  5  W.  &  S.  501. 

6.  Although  by  common  law  a  gift  by  a  husband  to  his  wife  is  void,  yet  in  equity, 
if  it  is  reasonable  and  not  in  fraud  of  creditors,  it  will  be  sustained  as  a  provisioa 
for  her.  But  in  such  case  there  must  be  clear  and  convincing  proof  of  the  dona?> 
tion  and  delivery,  followed  by  custody  un  the  part  of  the  wife.  Aerr's  onpeaii, 
ib.  499. 

7.  A  husband  can  have  no  estete  by  the  curtesy  in  land  conveyed  to  a  trustee, 
for  the  sole  and  separate  use  of  the  wife  in  fee  simple.  Cochran  v.  O'/lem,  4  W. 
&  S.  95. 

8.  A  wife  cannot  treat  her  marriage  as  a  nullity  in  an  action  commenced  against 
her  husband  in  fact,  although  she  alleges  (in  her  affidavit  of  cause  of  action,)  facts 
which,  if  iruBs  render  the  marriage  with  him  void^  She  must  first  estahUah  the 
nullity  of  the  marriage,  by  a  judicial  proceeding  instituted  for  the  purpose.  Otif- 
fitk  V.  Smith,  3  Penn.  Law  J.  151. 

9.  A  voluntary  release  executed  by  a  ward  to  the  husband  of  her  ofuardian,  two 
days  afler  she  came  of  age,  and  on  the  eve  of  her  marriage,  without  the  knowledge 
of  her  intended  husband,  and  with  a  view  to  affect  his  rights,  is  void  as  a  fivod 
upon  his  marital  interests.     GreenavMlt  v.  Haldeman,  ib.  215. 

10.  A  husband  who  by  cruel  usage  compels  his  wife  to  withdraw  fit)m  his  habi- 
tation, is  liable  to  be  ordered  to  provide  for  her  a  maintenance,  under  the  act  of  13th 
of  June,  1836,  on  the  application  of  the  directors  of  the  poor  of  the  county.  Diree* 
of  Poor  of  Del  Co.  v.  Mercer,  ib.  304. 

11.  The  lapse  of  twenty  years  since  the  separation  of  the  parties,  during  which 
time  the  wife  supported  herself,  is  no  bar  to  such  an  application.    Ik, 

12.  Nor  is  an  offer  by  the  husband  to  receive  and  maintain  the  wife  again,  unless 
the  court  be  convinced  it  is  made  in  good  faith,  and  from  the  character  of  the  hus- 
band, likely  to  be  adhered  to.    76. 

INFANT. 

.    A  promissory  note  given  by  an  infant  for  goods  sold  and  delivered  to  him  aa  a 
merchant  is  voidable,  not  void.    Htsser  v.  Sieiner,  5  W.  &  S. 

INSOLVENT. 

1.  In  an  action  upon  an  insolvent  bond,  the  judgment  is  nominally  for  the  penalty 
of  the  bond,  but  the  special  damages  for  breaches  incurred  at  the  suing  out  of  the 
writ  are  assessed  by  the  jury,  and  the  execution  for  the  penalty  is  to  be  released 
on  payment  of  the  damages.    O'Neal  v.  O'JVeal,  4  W.  dt  S.  130. 
• '  9.  A  fiulure  to  obtain  a  disoMfeirge  at  the  next  term  is  not  a  forfeiture  of  the  bond, 
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wad  the  oonditien  would  be  laved  bj  the  rarrenderm^  the  principal  in  execution 
nptm  the  expiration  of  his  imprieonmeiit  for  firaadnlent  inBolTeney.  Paul  v.  FUch^ 
1  Penn.  Uw  J.  111.    D.C. 

3.  The  condition  in  an  insolvent  bond,  that  the  ob%or  shall  appear  and  make 
application  for  the  benefit  of  the  insolvent  laws  at  the  next  term  of  the  court,  is 
performed  by  a  dischar^  at  an  adjoomed  court  between  the  date  of  the  bond  and 
the  term  fixed  in  it  for  his  appearance.    Johtuon  v.  Turner^  4  W.  &.  S.  465. 

4.  A  discharge  under  the  insolvent  laws  in  SchuyllLill  county  is  a  sufficient  com- 
pliance with  the  condition  of  an  insolvent  bond  given  in  Philadelphia,  subsequent 
to  the  filing  of  the  petition  in  Schuylkill  county;  one  discharge  serves  for  alL  Cald- 
eleugh  V.  Carey,  5  W.  &  S.  155.  ' 

5.  If  the  petition  of  an  insolvent  for  discharge  be  rejected,  because  he  had  made 
the  accompanying  affidavit  before  the  prothonotary,  who  had  no  power  to  administer 
the  oath,  and  he  is  immediately  surrendered  to  jail,  the  condition  of  his  bond  to  take 
the  benefit  of  the  act  is  forfeited.    DetwiUr  v.  Ca$8elberry,  4  W.  &  S.  179. 

6.  A.  was  arrested  on  a  ea,  sa,  at  suit  of  F.  W.  &,  E.,  gave  bond  to  S.  F.  &.  Cki. 
and  was  discharged  from  custody  by  the  sheriff.  On  the  hearing  for  discharge  his 
petition  was  dismissed;  he  next  day  surrendered  himself  to  the  sheriff,  and  three 
days  after  made  his  escape.  This  action  was  brought  bv  F.  W.  &  E.  against  she- 
riff for  an  escape:  Held,  that  the  legality  or  illegality  of'^the  bond  cannot  affect  the 
sheriff.    l^Vtcib  v.  XttcAsn,  4  W.  &  S.  30. 

7.  That  the  petitioner  must^surrender  himself  the  day  of  his  rejection  in  order  to 
exonerate  his  security,  and  that  the  sheriff  is  not  liable  for  his  escape,  the  surrender 
after  the  day  being  ineffectual.   lb, 

8.  The  pending  application  of  an  insolvent  debtor  for  discbarge,  relieves  him 
fW>m  the  neceseity  of  filing  another  petition  in  pursuance  of  a  bond  given  another 
creditor  on  a  subsequent  arrest    MTClure  r.  Fireman^  4  W.  &  S.  279. 

INSURANCE. 

1.  Insurance  November  10th,  1837,  on  vessel  for  and  during  the  term  of  twelve 
calendar  months,  commencing  that  day  at  noon,  with  liberty  of  the  globe,  and  if  at 
sea,  at  the  expiration  of  that  twelve  months  the  risk  to  continue  at  the  same  rate  of 
premium  until  her  arrival  at  her  port  of  destination  in  the  United  States:  Held, 
that  evidence  was  admissible  to  prove  that  the  voyage  described  in  the  policy  was 
known  amonff  merchants  and  underwritera  as  a  trading  voyage,  and  that  on  such 
a  voyage,  under  such  a  policy,  it  is  the  usage  of  trade  that  the  vessel  insured  should 
sail  to  any  part  of  the  globe  to  which  she  can  get  a  fireight,  at  any  time  during  the 
continuance  of  the  said  twelve  months;  and  that  such  usage  was  well  known  and 
acted  upon  by  the  underwriters  at  tlie  port  where  the  insurance  was  effected.  Eyre 
V.  Marine  Ins,  Co,,  5  W.  ^  S.  116. 

2.  But  such  evidence  is  not  admissible  to  show,  that  on  the  voyage  next  pre- 
ceding the  one  for  which  the  policy  was  effected,  a  different  contract  was  made  by 
the  defendant  with  the  plaintiff,  and  stating  reasons  for  the  present  one,  but  not 
offering  to  prove  any  thing  which  occurred  at  the  making  of  the  policy  in  ques- 
tion.    lb, 

3.  Nor  that  the  order  of  insurance  was  drawn  by  the  secretary  of  the  company 
defendant,  and  the  plaintiff  objected  to  the  insertion  of  the  words  ^  at  her  port  of 
destination"  after  the  word  '*  arrival,"  and  was  told  by  the  secretary  that  it  was 
immaterial  and  the  meaning  was  the  same.   'lb. 

4.  A  claim  on  a  fire  insurance  company  for  damages  arising  from  a  loss  of  pro. 
perty  by  fire,  although  not  adjusted,  is  the  subject  of  a  foreign  attachment  West 
Franklin  Fire  Ina.  Co.,  3  Penn.  Law  J.  299. 

INTEREST. 

1 .  Interest  on  interest  may  be  recovered,  where  upon  a  settlement,  afler  the  party 
has  had  the  use  of  the  money,  it  is  agreed  to  be  paid,  and  the  original  contract  re- 
quired that  it  should  be  paid  annuaOy.    Bura  v.  Thompson,  3  Penn.  Law  J.  400. 

2.  Interest  due  and  unpaid  may,  by  agreement  of  the  parties,  be  added  to  the 
principal,  and  interest  thereon  may  be  lawfully  charged.   lb,  ■ 

3.  A.  loaned  B.  91800,  and  took  a  judgment  bond  for  $2000,  payable  in  seven 
weeks;  and  three  months  afterwards  B.  paid  $710  on  account  of  the  judgment  for 

.         47*        • 
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•  3000.  A.  afterwards  issued  a/,  fa.  on  the  jud^ent,  and  notified  the  sheriff  tbt 
he  should  collect  only  the  $  1800.  On  a  suit  airainst  A.  for  the  penalty:  Held,  thit 
the  receipt  of  the  S  710  on  account  was  a  consummation  of  the  usurious  oootrad, 
from  which  A.  could  not  felieve  himself  hy  a  subsequent  release  of  the  excess* 
Kirkpairick  v.  Houston,  4  W.  &  S.  1 15. 

4.  Under  the  act  of  March  2, 1.723,  only  one  penalty  can  be  incurred  by  taking 
illegal  interest  on  the  same  bond  or  contract  Kennedy  J.  Lamb  t.  Lindiey,  ib. 
452. 

5.  Under  the  act  of  March  2d,  1723,  the  offence  of  usury  is  committed  hj  cvenr 
successive  receipt  of  usurious  interest,  and  under  the  6th  section  of  the  act  of  Mirta 
26th,  1785,  suit  may  be  brought  within  one  year  after  the  last  receipt  of  such  inte- 
rest   76.449. 

6.  Bond  dated  in  1830,  conditioned  for  the  payment  of  money  on  the  Ist  of  April, 
1832,  with  3  per  cent  interest  from  date:  the  plaintiff  is  entitled  to  recoTer  interest 
at  the  rate  of  3  per  cent,  till  the  time  of  payment,  and  after  that,  legal  interest  at  the 
rate  of  6  per  cent    Ludwick  v.  Huntzifiger,  5  W.  &  S.  51. 

JUDGMENT. 

1.  A  judgment  for  want  of  an  appearance  in  an  action  on  the  case  without  declsp 
ration  filed,  or  any  thing  to  indicate  the  amount,  is  interlocutory  in  the  first  instanee, 
and  becomes  final  when  the  amount  is  settled  and  entered  on  the  record.  Phil' 
lips  V.  UeUings,  5  W.  &  S.  44. 

2.  When  Sstween  signing  such  judgment  and  the  settling  and  entermg  the 
amount,  other  judgments  intervene,  they  are  entitled  to  a  priority.    Jb, 

3.  A  creditor  may  abate  a  fraudulent  judgment  for  a  pretended  debt,  but  he  can- 
not abate  an  erroneous  one  to  gain  priority  by  it,  for  he  was  entitled  to  no  pri- 
ority at  the  date  of  the  judgment,  and  its  erroneousness  was  no  wrong  to  turn. 
Gibson  C.  J.    Hauer'a  Appetd,  5  W.  &  a  474. 

4.  Under  the  act  of  April  16, 1840,  to  transfer  a  judgment  from  one  county  to 
another,  a  certi6ed  copy  of  the  whole  record  must  oe  filed.  Updegrn^  ▼.  PerTy% 
2  Penn.  Law  J.  362.    D.  C. 

5.  A  judgment  entered  in  the  district  court  by  virtue  of  a  warrant  of  attorney, 
authorizing  the  entry  of  a  judgment  in  the  court  of  C.  P.  cannot  be  set  aside 
as  erroneous  at  the  instance  of  a  subsequent  judgment  creditor.  Hauer's  Af- 
peal,  473.  - 

6.  Where  the  plaintiff  recovers  a  judgment  for  an  amount  greater  than  he  is 
legally  entitled  to,  against  the  remonfitranoe  of  the  defendant,  the  court  will  not 
affirm  the  judgment  upon  the  plaintiff  entering  a  remittitur  for  the  excess.  Po>* 
tiua  V.  C<nn.  4  W.  &,  S.  52. 

7.  The  revival  of  a  judgment  by  agreement  to  which  a  terre  tenant  is  not  a 
party,  will  not  continue  the  lien  as  to  him,  although  the  deed  by  which  he 
became  terre  tenant  was  not  recorded,  there  being  possession,  under  the  deed ;  and 
his  judgment  creditors  may  avail  themselves  of  the  objection.  Armstrong^t  Af- 
I>mZ,5W.&S.352. 

8.  The  lien  of  a  judgment  is  not  discharged  by  the  plaintiff's  agreement  to  re- 
lease defendant  fix)m  imprisonment,  without  prejudit^e  to  the  fiitnre  liabiti^ 
for  the  debt  and  interest  of  the  judgment,  which  is  to  remain  in  fiitt  force 
and  unimpaired.    Jackson  v.  KniglU,  4  W.  &.  S.  412. 

9.  Under  an  act  of  26th  Mar(£,  1827,  the  day  of  entry  of  the  judgment  is  ex- 
cluded in  the  computation  of  the  five  years,  within  which  it  must  be  revivecL 
Gresh's  Appeal,  6  W.  dt  S.  327. 

10.  To  revive  a  judgment  and  continue  the  lien  of  it  upon  land  of  a  decedent, 
the  widow  and  heirs  need  not  be  made  parties  to  the  writ  of  scire  facias.  The 
34th  sec.  of  the  act  of  Feb.  24th,  1834,  is  not  applicable  to  such  cases.  M'UHlan 
V.  Red,  4  W.  &  S.  237.    Huston  J.  dis. 

11.  Under  tlie  74th  sec.  of  the  act  of  16th  of  June,  1836,  relating  to  executions, 
tolls  received  on  a  railroad  after  a  judgment  rendered  agaifist  the  company,  and 
after  the  appointment  of  a  sequestrator,  are  not  bound  by  such  judgment  so  as  to 
|ive  it  a  preference  of  payment  out  of  them.    Leedom  v.  Plymouth  RaUToad  Co* 

,  CLa,  265.  ^ 
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JURY. 

The  150th  aection  of  the  act  of  14th  April,  1834,  aathorizm|r  eaeh  party 
peremptorilj  to  challenj^  two  jurors  in  civil  cases,  does  not  extend  to  Thswera 
provided  for  by  the  159th  section  of  the  same  act  JVoe.  Co..t.  Farr^  4  W.  'd& 
B>  tfo** 

JUSTICES  OF  THE  PEACE. 

I.  A  iustice  of  the  peace  has  no  authority  to  grant  an  order  for  the  removal  of » 
pauper  &om  his  (the  justice^s)  township  to  another.  JIf  ^  Veutown  v.  Union  Town' 
9km,  5  W.  &.  S.  434. 

3.  Justice  of  peace  may  discharpe  from  prison;  one  committed  by  him  for  a  bail- 
able offence,  taking  recognizance  tor  his  appearance  at  court  Morae  v.  Com,  6  W. 
&,  S.  314. 

3.  In  an  action  before  a  justice  of  the  peace,  the  defendant  may  set-off  a  claim  for 
nonfeasance  on  the  part  of  plaintiff  of  a  special  contract,  the  damages  urisiiur 
ex  eontractu,  defendant  waiving  the  tort  if  any.  NUkU  v.  Baldmn,  4  W.  &  &. 
292. 

4.  Where  the  proceedings  of  justices  are  quashed  by  the  quarter  session,  on  the 
ground  of  want  of  jurisdiction,  the  court  has  no  power  to  decree  costs  to  either 
party.  Certiorari  and  not  appeal  is  the  proper  remedy,  where  an  alderman  or 
justice  acts  without  jurisdiction.  Ov,  St.  Clair  v.  Oo.  Mom  Township,  6  W.  &> 
&522. 

5.  Upon  an  appeal  from  the  judgment  of  a  justice,  the  names  of  the  parties 
may  be  changed  so  as  to  adapt  the  merits  to  legal  form.  G\ffin  v.  St.  Clair  Town- 
shif,  4  W.  &  S.  327. 

o.  If  upon  an  appeal  from  the  judgment  of  a  justice  of  the  peace,  the  recogni. 
xance  be  not  ih  conformity  with  the  statute  prescribipg  the  same,  the  appellant 
must  be  called  upon  by  rule  to  perfect  it,  and  upon  fiiilure  to  do  so,  the  court  may 
strike  the  appeal  off.    Adams  v.  iVtiZ^,  5.  W.  &  S.  363. 

7.  Where  the  recognizance  was  not  in  confi>rmity  with  the  33d  sea  of  the  act  of 
12th  of  Feb.  1842,  the  appellant  when  called  upon  to  do  so,  must  perfect  it  nunc 
pro  tune,  bearing  even  date  with  the  previous  one,  so  as  to  take  effect  from  tlyU 
time.    lb. 

8.  Since  the  act  of  July  12,  18^,  it  is  necessary  that  femaUs  should  give  the 
security  required  by  section  33  of  that  act,  in  order  to  obtains  an  appeal  from  the 
judgment  c^  an  alderman  or  justice  of  the  peace.  Joknoon  v.  Fackney,  3  Penn. 
Law  J.  190. 

9.  On  an  appeal  fVom  the  judgment  of  a  justice,  as  well  when  taken  by  plaintiff 
as  by  defendant,  the  court  will  in  some  cases,  for  the  purposes  of  justice  and  to  de- 
termine  the  question  of  costs,  ascertain  by  calculation  whether  the  judgment 
obtained  by  the  plaintiff  in  court  is  for  a  greater  sum  or  a  more  favourable  judg. 
ment  than  was  rendered  by  the  justice.    Davidoon  v.  Smith,  ib.  239-40. 

10.  Where  a  plaintiff  obtains  before  a  justice  all  he  asks,  as  the  amount  due  to 
him  upon  a  claim  bearing  interest,  if  he  appeal,  and  subsequently  in  court  recover 
no  more  than  the  amount  rendered  in  his  favour  by  the  justice,  with  interest  super- 
added from  that  time,  in  such  case  he  will  be  liable  to  pay  the  costs  subsequent  to 
the  appeal.    Ih. 

II.  A  justice  of  the  peace  has  no  jurisdiction  of  an  action  of  trespass,  where  the 
action  sounds  in  damages  merely,  but  only  where  the  trespass  has  occasioned  a  loss 
to  the  plaintiff  capable  of  ascertainment  and  compensation.  Broum  v.  Quintan, 
ib.  425. 

12.  On  the  hearing  of  a  certiorari  to  the  judgment  of  a  justice,  every  reasonable 
presumption  will  be  made  in  favour  of  his  proceedings,  consistent  with  the  re- 
cord.   Ib. 

13.  l^e  omission  of  a  justice  in  an  action  of  trespass  for  injury  done  to  real 
estate,  to  set  forth  on  his  docket  the  county  in  which  the  estate  is  situated,  is  not  a 
sufficient  ground  for  the  reversal  of  his  judgment  on  certiorari.    Ib. 

LANDLORD  AND  TENANT. 
1.  An  adverse  claimant  who  gets  into  possession  by  tampering  with  his  adver- 
sa'ry's  tenant^  stands  in  the  tenan(*s  place  and  qyinot  resist  the  landlord's  titla 
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where  the  tenant  himself  eoold  not  remat  it,  and  thrprindple  holda  with  equal  ftroe 
where  he  haa  been  let  in  bj  a  coUusiTe  reoovery.  SUmurt  ▼.  Boderid^  4  W.  & 
S.18a 

2.  A  purchaaer  at  sheriff's  sale  is  not  responsible  in  an  action  of  ooTcnant  fat 
the  ground  rent  accruing  and  becoming  dae  afler  the  sale,  and  before  the  acknow- 
ledgment of  the  deed.     Thomas  v.  dmneU,  2  Penn.  Law  J.  299.    D.  C 

3.  If  in  a  lease  for  a  year  no  time  be  mentioned  for  the  payment  of  the  rent,  it 
is  by  law  payable  at  the  end  of  the  year;  and  if  before  that  time  the  land  be  sold 
by  the  sheriff  upon  a  judgment  prior  in  date  to  the  lease,  'the  rent  will  go  to  the 
purchaser  although  the  landlord  may  have  assigned  it  to  a  third  person  before  the 
sale.    Menoii^Vf  a/)peal,  5  W.  &.  S.  432. 

4.  Goods  attached  under  a  writ  of  foreign  attachment  are  in  custody  of  the  law, 
and  cannot  be  distrained  for  rent    Pierce  v.  ScoU^  4  W.  &  S.  344. 

5.  Where  by  the  terms  of  a  lease  the  lessor  is  to  receive  as  rent  a  share  of  the 
grain  raised,  deliverable  in  the  bushel,  he  has  no  interest  in  it  until  it  is  Bevared 
and  delivered  to  him.    Rinehart  v.  Olwine^  5  W.  &  S.  157. 

6.  Quere,  whether  the  manure  made  on  a  farm  is  the  property  of  the  tenant   H. 

7.  Under  the  83d  section  of  the  act  of  16th  Jane,  1836,  where  a  sale  ia  made  of 
the  tenai\t*B  goods  under  an  execution  during  the  term  of  one  leaae,  the  landloid 
cannot  claim  rent  agreed  to  be  paid  in  advance  in  another  lease  not  yet  eommenoad. 
MartirCs  appeal^  ib.  220. 

8.  The  landlord  can  only  claim  rent  due  at  the  time  goods  on  the  premises  are 
taken  in  execution,  and  not  that  which  accrues  after  the  taking  and  dnring  the 
continuance  of  the  sheriff  in  possession.  Wager  v.  Duke^  2  Penn.  Law  J.  29& 
D.C. 

9.  If  a  landlord  to  whom  rent  is  due  takes  from  his  tenant  personal  property  of 
greater  value,  which  the  sheriff  has  levied  in  execution,  and  appropriates  it  to  pay 
a  debt  due  to  him  by  the  tenant,  he  cannot  afterwards  receive  the  adionnt  of  his 
rent  out  of  the  proceeds  of  the  sheriff's  sale.    Ib, 

10.  A  purchaser  at  sheriff^s  sale  under  a  judgment  on  a  mortgage,  by  giving  no- 
tice to  quit  to  a  tenant  holding  under  a  lease  subsequent  to  the  mortgage,  disaffiims 
the  lease  and  determines  the  tenancy,  and  the  relation  of  landlord  and  tenant  can- 
not  be  renewed  by  the  tenant's  remaining  in  possession,  or  any  act  short  of  a  "»'it^itl 
tontract  for  a  new  lease.    Hempftill  v.  Terns,  4  W.  &  S.  535. 

11.  The  affidavit  of  the  landlord  himself  is  sufficient  to  found  the  prooeedinga  to 
dispossess  a  tenant    Cunmngham  v.  Gardner,  ib.  120. 

12.  If  the  inquest  summoned  by  two  justices  cannot  agree  they  may  be  dis- 
charged, and  another  venue  issued  to  summon  a  new  jury.    Ib. 

13.  The  tenant  has  no  right  of  appeal  except  to  claim  by  descent,  or  parchase 
from  the  lessor  since  the  date  of  the  lease.  His  allegation  of  title  in  a  thii^  person 
is  insufficient   lb, 

14  The  landlord  of  a  deceased  tenant,  whose  estate  is  insolvent,  is  not  entitled 
to  be  preferred  over  other  creditors,  under  the  2l8t  section  of  the  act  of  24th  of 
February,  1834,  for  one  year's  rent,  where  tlie  year  did  not  end  until  after  the  death 
of  the  tenant,  though  before  the  final  settlement  of  his  estate.  Af 'JKm'a  estate^ 
3  Penn.  Law  J.  502. 

15.  The  notice  required  to  be  given  by  the  landlord  to  the  tenant,  under  the  act 
of  3d  April,  1830,  and  the  complaint  before  the  justices,  must  contain  a  atatement 
of  the  amount  of  rent  demanded.    Clark  v.  Everly,  ib.  491. 

LAND  LAW. 

1.  A  settler  who  builds  a  house  on  one  side  of  a  400  acre  tract  of  land  which  he 
lets  to  tenants,  and  cultivates  and  improves  land  on  the  opposite  side  of  the  said 
tract,  adjoining  other  land  on  which  he  has  made  his  residence  by  mistake,  the 
continuous  residence  of  his  tenants  on  the  one  side  may  be  connected  with  the  land 
cleared  and  enclosed  by  himself  so  as  to  give  him  a  pre-emption  right  to  the  whole  - 
tract.    Adams  v.  Jackson,  4  W.  &.  S.  55. 

2.  A  settler  may  circumscribe  his  boundaries,  and  when  he  does  so  in  good  fiiith 
the  residue  becomes  vacant  land,  but  his  vendee  of  part  cannot  by  circumscribing 
that  part  deprive  the  settler  of  his  right  to  the  remainder.  Miller  v.  Cresson^  5  W. 
&  cL  884.  ^ 
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3.  Abandanment  of  land  br  a  MtUer  ia  not  in  all  eaaea  a  matter  of  fiict:  it  may 
be  a  conclusion  of  law  from  nets.    MVler  t.  Cresmm^  lb. 

4.  To  conatitnte  an  abandonment  there  must  be  an  actoal  relinquishment  of  pos- 
esasion  b^  the  settler  without  the  intention  of  rethminf  ,  and  it  is  error  to  submit 
(he  question  to  a  jury  when  there  is  no  eWdenoe  of  a  reunquisement  of  poesession. 

5.  By  abandonment  a  title  may  be  lost,  but  cannot  be  transferred.  On  ▼.  Cun. 
myrham,  4  W.  &  S.  294. 

C  As  to  land  which  has  been  onee  improved  and  cultivated,  abandonment  may 
be  maUer  of  law  to  be  decided  by  the  court,  or  of  fiict  to  be  determmed  by  the  jury: 
hot  when  the  fiicts  with  respect  to  it  are  doubtful,  it  must  be  referred  to  the  jury. 
For9ter  v.  WTHvU,  5  W.  &  S.  359. 

7.  Surveys  are  presumed  to  be  made  in  favour  of  him  who  is  the  owner  of  the 
warrants  at  the  time,  though  there  be  no  evidence  that  they  were  made  for  him; 
and  they  are  his  though  made  at  the  instance  and  for  the  benefit  of  another  who 
had  no  right  to  the  warrants.     Urket  v.  Coryell^  ib.  60. 

8.  Abandonment  is  not  to  be  presumed  from  lapse  of  time  against  one  who  had 
warrants  and  sorveTs,  and  the  whole  purchase  money  for  the  land  to  the  common- 
wealth; nothing  will  do  short  of  actudi  ouster  for  twenty-one  years.    Ibi 

9.  A  warrant  surveyed  on  land  which  has  been  improved  bj  another  is  not  abs»> 
Intely  void,  but  may  be  avoided  at  the  instance  of  the  improver,  unless  he  has  aban- 
boned  his  right  before  or  after  the  survey.    MiiUr  v.  Crtnon^  ib.  284. 

10.  A  warrant  to  J.  N.  issued  in  1793  remained  in  the  hands  of  the  depnty  sur. 
yeyor  unexecuted  until  M19,  who  being  then  out  of  office  transferred  it  to  J.  E.  C 
withent  authority,  and  the  expenses  of  its  execution  were  paid  by  J.  E-  C,  who 
entered,  made  improvements,  &.&,  and  obtained  a  patent  in  1836:  Held,  that  the 
execution  of  the  warrant  ewued  to  the  benefit  of  the  real  owner.  Orr  v.  Cuantng- 
*cm,4W.A;S.294. 

11.  A  warrant  thirty-eight  years  old  is  put  into  the  surveyor's  hands  by  one  who 
auperintends  the  survey  and  pays  the  fees.  Nine  years  aflerwards  the  first  step  is 
taken  by  the  devisees  of  the  original  warrantee:  Held,  that  a  sale  of  the  warrant 
by  the  original  warrantee  or  his  devisees  might  be  presmned.  Tamer  v.  Waterwn^ 
ib.  175. 

12.  In  making  an  official  survey  intended  to  adjoin  an  old  survey,  if  by  mistake 
it  does  not  adjoin,  the  error  may  be  corrected  at  any  time  before  the  survey  be  re- 
turned; and  a  settler  or  warrantee  making  a  survey  and  marking  a  line,  if  he  find 
he  has  not  a  sufficient  quantity  may  abandon  that  line,  and  take  more  at  any  time 
before  another  person  acquires  right  to  the  adjoining  land. 

13.  Where  errors  are  committed  by  a  deputy  surveyor,  the  aggrieved  party 
flhould  within  a  reasonable  time  after  the  matter  has  come  to  his  knowledge,  make 
application  for  redress  to  the  surveyor  general  or  board  of  prbperty,  otherwise  he 
will  be  taken  to  have  acquiesced  therein  and  be  concluded.  AdaiM  v.  Jackson^  4 
W.  &  S.  85. 

14.  The  title  to  donation  tracts,  whieh  had  been  located  by  mistake  within  the 
triangle,  and  allotted  to  soldiers  c^  the  revolution  prior  to  its  acquisition  by  the 
state  of  Pennsylvania,  were  confirmed  by  the  subsequent  purchase,  and  were  not 
subject  to  appropriation  by  warrant  and  survey;  but  they  were  subject  to  assessment 
as  unseated,  and  a  sale  for  the  taxes  confors  a  good  title  on  the  purchaser.  BTCaU 
y.  Cower,  4  W.  &  S.  151. 

15.  An  ancient  receipt  of  the  receiver  general  for  the  price  of  lands,  proved  to  be 
in  the  handwriting  of  his  son  who  did  business  in  the  office  for  his  fkther,  and  oe- 
casionally  si^ed  his  father's  name,  is  evidence.     Urket  v.  CoryeUy  5  W.  &  S.  60. 

1 6.  A  certificate  under  the  seal  of  the  land  office,  signed  by  the  deputy  secretary, 
is  evidence,    lb, 

17.  If  land  be  vacant  when  a  return  of  survey  is  accepted  at  the  land  office  and 
patent  granted,  and  no  intervening  title  exists  m  a  third  person,  one  whose  claim 
from  the  commonwealth  originates  after  the  patent  cannot  dispute  the  right  of  the 
patentee,  on  the  ground  that  the  survey  and  letam  were  unduly  accepted.  BaUki 
y.  Bamnum^  5  wTdt  &  150. 

18.  The  patent  merges  irregularities  in  fbrmev  proceedings,  and  is  notice  to  a 
rabaequent  claimant  that  the  land  has  been  granted  away  is  not  vacant   lb. 
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LEGACY. 

A  legtcy  charged  on  landf  ]rielding  profits  carries  interest,  from  the  time  it  be- 
oomes  payable,  even  though  no  demand  be  made  at  that  time.'  Kuek  t.  Speakmm^ 
1  Penn.  Law  J.  352. 

LIMITATIONS. 

1.  The  statute  of  limitation  protects  title  of  an  actual  settler,  not  onf^y  to  the  land 
enclosed  and  cultivated,  but  also  to  the  wood  land  embraoed  within  his  dssignaled 
boundaries.    M'CaU  v.  CaU,  4  W.  &.  S.  151. 

9.  In  equity  courts  twenty  years  is  a  positive  bar  to  any  claim.  BuU  ▼.  Tbiessii, 
4  W.  &  S.  537. 

3.  An  actual  adverse  possession  of  land  for  twenty-one  years,  gives  title  not  aaly 
to  the  part  of  it  which  was  cleared  and  cultivated,  but  to  all  that  was  included 
within  marked  Imes  during  the  whole  of  this  period.  Beil  v.  Hartley,  4  W.  &  S.  33; 
Hei$er  v.  Ridde,  7  Watts  35. 

4.  The  occupancy  of  a  purchaser  of  land  sold  for  taxes,  must  be  actual  to  gain 
title  by  virtue  of  act  of  limitation.     Connell  v.  ibU,  4  W.  &  S.  3$. 

5.  One  who  without  title  or  colour  of  title  enters  upon  land  which  has  been  ap- 
propriated by  warrant  and  survey,  and  who  does  nothing  (such  as  paying  taxes,  dec.) 
to  extend  his  claim  beyond  the  part  he  occupied  is  entitled,  under  the  statute  of  limi- 
tations only  to  so  much  as  he  actually  cultivates  or  encloses.  JfCij^ery  v.  FUher^ 

4  W.  It  S.  181. 

6.  The  legal  presumption  of  payment,  after  twenty  years,  of  debts  of  the  highest 
eharacter,  extends  to  trustees  as  well  as  others;  and  where  twenty  ^ears  have 
elapsed  since  an  administrator  might  have  been  called  upon  to  account,  nis  account 
will  be  pretutned  to  have  been  settled,  and  the  fund  distributed  according  to  law. 
fngraham  v.  Cox,  3  Penn.  Law  J.  128. 

LUNATIC.    ' 

No  creditor  of  a  defendant  found  lunatic,  by  due  course  of  law,  can  isBoe  aod 
levy  an  execution  on  his  personal  property,  in  the  hands  of  the  committee  appointed 
by  the  court,  his  remedy  is  by  application  to  the  court  who  will  cause  the  CQiBiiiit> 
tee  to  raise  the  money  mr  the  purpose.    Eckstein  eetate,  2  Penn.  Law  J.  137. 

MANDAMUS. 
Since  the  act  of  16th  June,  1836,  the  supreme  court  has  power  to  compel  infe- 
rior courts  to  execute  its  orders  and  decrees.    M'Lttuglin  v.  Tke  Di$tri€t  Coiirf, 

5  W.  &  S.  274. 

MECHANICS*  LIEN. 

1.  The  court  has  summary  power  to  strike  from  the  record  an  irregular  medM- 
nics*  claim.    Lehman  v.  7Asmas,  5  W.  &.  S.  262. 

2.  A  mechanic  is  not  bound  to  file  a  lien  against  one  who  became  the  owner  of 
the  house  afler  the  buildmg  was  commenced.    Janet  v.  Shmwhan,  4  W.  dt  S.  S57. 

3.  When,  the  time  at  which  materials  were  furnished  is  not  set  out  in  the  Ikn 
filed,  it  may  be  shown  by  proof  on  the  triaL    /(. 

4.  One  who  fUmishes  nothing  but  his  superintendence  or  skill  as  an  undertaker, 
has  no  right  to  file  a  lien  for  any  thin^  m  pursuance  of  his  contract  as  snch:  a 
contractor  cannot  file  a  lien  for  anything  mduded  in  his  contract    Jh, 

5.  Whether  a  mechanics'  lien  was  filed  before  or  after  the  act  of  28th  April, 
1840,  no  greater  estate  can  be  sold  under  proceedings  upon  it,  than  was  vested  in 
the  person  in  possession  at  the  tune  the  building  was  erected.  Etmna  v.  Mont' 
gomery,  4  W.  &  S.  218. 

6.  Certainty  to  a  common  intent,  is  sufiicient  in  the  description  of  property  in  a 
mechanic's  lien,  and  the  jury  is  the  proper  judge  of  the  correctness  of  the  d^rip- 
tion,  and  a  claim  described  a  building  as  situate  in  Clinton  street,  130  feet  east  of 
Eleventh  street,  containing  20  feet  in  fi'ont;  the  building  was  116  feet  east  of 
Eleventh  street  Held,  to  be  sufiidently  described.  Eufing  v.  Bonvs,  4  W.  dc 
S.  467. 

7.  The  acceptance  of  a  note  fbr  the  amount  of  the  oeoount  of  a  mechanic  is  not 
nch  a  satisfaction  as  will  prevent  the  filing  of  it  as  a  Hen,  but  a  receipt  at  the  foot 
of  the  bill  is  evidence  of  satisfaction  to  go  to  the  juiy.  Jtmea  v.  iSmmAoh,  4  W. 
dc&257. 
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8.  One  who  by  special  contract  undertakes  to  furnish  all  die  materials  and  ereel 
a  house  or  other  building  for  a  certain  sum,  does  not  &11  within  the  protection  of 
the  mechanics*  lien  law,  as  his  contract  extends  to  the  employment  of  otiiers  who 
are  entitled  a  lien.    Hoatz  v.  Pattenen,  5  W.  &  S.  537. 

9.  A  mechanic's  lien  may  be  filed  for  articles  fiimished  and  work  done  for  a 
building,  in  pursuance  of  an  ageeement  to  furnish  all  the  lumber  and  per^rm  all 
the  carpenter  work  for  the  buildin? — the  contractor  being  a  carpenter  and  lumber 
merchant  and  the  contract  confined  to  matters  within  the  line  of  his  own  business, 
and  not  requiring  the  employment  of  others  protected  by  the  mechanics*  lien  law. 
Shafer  v.  HaU,  3  Penn.  Law  J.  321 . 

10.  A  elaim  recited  by  a  material  man  recited  that  it  was  ''filed  within  six 
months  according  to  act  of  assembly.**  Held,  that  the  date  ought  to  have  been 
given,  and  that  the  time  was  too  loosely  stated.  Lehnan  v.  Thomas,  5  W.  &  S.  269. 
.'*'ll.  A  lumber  merchant  ought  to  be  able  to  give  day  and  date  for  every  item  ; 

and  even  a  mechanic  ought  to  be  able  to  state  the  commencement  and  completion 
«f  his  job  with  oonvonient  certain^.    Per  euriam^  ib. 

MERGER. 

1.  The  holder  of  land  b^  one  title  may  buy  an  outstanding  claim  whether  good,  bad^ 
or  indifferent,  without  being  thereby  obliged  to  surrender  his  other  title.  The  doc- 
trine of  mei^r  does  not  apply.     Ttumer  v.  Water99n,  4  W.  &  S.  174. 

2.  If  the  grantee  of  real  estate  charged  with  a  rent,  covenants  that  he  and  his 
heirs  and  assigns  shall,  within  one  year,  erect  upon  the  lot  substantial  brick  build" 
ings,  &rc.,  which  estate  he  assigns  over,  and  afterwards,  and  before  the  expiration 
of  the  year,  takes  a  conveyance  of  the  rent  to  himself,  there  is  an  extinguishment 
of  any  claim  to  damages  for  a  breach  of  the  building  covenant,  occurring  while 
the  grantee  was  the  owner  of  the  rent  Neither  the  grantee,  nor  his  assignee,  oan 
maintain  an  action  against  the  assignee  of  the  estate  for  such  a  breach.  Fisher  v. 
Lems,  3  Penn.  Law  J.  81. 

3.  Where  the  original  coyenantor  in  a  ground-rent  deed,  afler  he  had  assigned 
his  estate  in  the  land  subject  to  the  rent,  became  the  owner  of  and  held  the  ground, 
rent,  and  afterwards  assigned  his  estate  in  the  rent :  Held,  on  demurrer,  that  his 
responsibility  on  the  original  covenant  to  the  holder  of  the  rent,  in  respect  to  rent 
accruing  since  he  parted  with  it,  was  not  thereby  released  or  affected.  AtiDOter  v. 
Lloyd,  lb.  232. 

4.  Qaere^  Whether,  in  case  the  original  covenantor  had  not  parted  with  hi» 
estate  in  the  land  before  he  became  the  owner  of  the  rent,  in  view  of  the  peculiar 
character  of  ground-rents  in  Pennsiyvania,  there  would  be  an  extinguishment  of 

•  an  estate  in  the  rent  by  a  merger  of  it  in  the  estate  in  the  land.    Ib. 

MORTGAGE. 

1.  It  is  no  defence  to  a  scire  facias  on  a  judgment  entered  up  on  a  bond  with 
warrant  of  attorney,  that  the  mortgage  given  to  secure  the  bond  is  not  in  the  plain- 
tiff*s  possession,  or  has  been  lost,  mislaid,  or  destroyed,  and  that  the  plaintiff  refiises 
to  indemnify  the  defendant  against  its  loss  or  destruction.  Ihdgdon  v.  Naglse,  5 
W.  &;  &  217. 

2.  Payment  by  the  obligor  to  the  obligee  of  a  bond  accompanying  a  mortgage, 
extinguishes  the  mortgage  even  in  the  hands  of  an  assignee  of  the  mortgagee  for  a 
valuable  consideration,  who  neglects  to  give  notice  to  the  obligor  of  the  assignment 
before  payment  of  the  bond.    16. 

3.  Where  there  is  a  lease  of  a  lot  of  ground  from  year  to  year  with  a  covenant 
not  to  assign,  and  if  an  assignment  be  made  that  the  lessor  may  enter  and  hold, 
paying  for  the  buildings  and  improvements  thereon  erected,  and  the  lessee  mort- 
gages  to  the  lessor  such  buildings  and  improvements,  the  mort^^age  is  good  though 
not  accompanied  or  followed  by  possession.    Luekenhaek  v.  Bncktnsiein,  ib.  145. 

4.  Land  was  devised  to  a  married  woman  for  her  own  and  sole  use  forever,  with 
lifb  estate  to  her  husband  in  case  he  should  survive  her,  and  with  remainder  in  fee 
to  her  children  or  such  other  person  as  she  might  direct  by  will>  Held,  that  a 
mortgage  by  husband  and  wife  was  void  except  as  to  the  life  estate  of  the  husband. 
Cochran  v,  OWem,  4  W.  &  S.  95. 

5.  Mortgages  of  real  or  personal  estate  given  to  secure  payment  of  debts  or 
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mauBy^  are  not  within  the  5th  section  of  the  ict  of  S4th  of  March,  1818,  reonimr 
deeds  of  aMignment  to  be  recorded  within  thirty  days.   Bidgway  y.  Stewart^  ib.  S3. 

ORPHANS'  COURT. 
.  If  funds  are  due  to  an  afent,  and  on  his  death  they  come  into  the  hands  of  hb 
administrators  separate  and  distinct  firom  the  assets  of  his  estate,  and  are  Maimj^^ 
by  an  assignee  in  bankruptcy:  Quere,  whether  the  orphsJis*  court  has  jurisdiction 
to  compel  their  payment  by  the  administrator,  or  the  claimant  must  sue  at  wAfi^wm 
law.    ilTsrridk'festate,  5  W.&S.  9. 

PARDON. 
A.  H.  pardoned  on  condition  that  he  leave  the  state:   Held,  that  the  condition 
was  7oid  and  the  pardon  absolute.    Cvm.  v.  HaUfteH  2  Penn.  Law  J.  37. 

PARENT  AND  CHILD. 
It  is^the  dul^  of  the  parent  to  re^roUtte  the  conscience  of  the  child,  and  he  may 
lawfully  restram  it  durinff  its  legal  ufimcy  fron^Tiolating  the  reli^ous  obligaiion 
incurred  in  its  behal£    Ciam,  ▼.  Amutrong^  1  Penn.  Law  J.  393.    But  see  Csm.  ▼. 
Sigman,  3  Penn.  Law  J.  352. 

PARTITION. 
1.  In  a  scire  faciat  upon  a  recognizance  for  part  of  the  Taluatioo  money  of  real 

•  estate,  apon  a  writ  de  partUione  faeienda,  an  incurabranoe  created  by  the  ancestor 

•  held  to  be  a  good  defence,  whether  in  the  orphans'  oonrt  or  common  pleas.  4  W. 
-&S.  183. 

3.  Under  the  act  of  March  d9th,  1833,  the  orphans'  court  mi^  on  the  retom  of 
the  inquest,  make  a  complete  partition  of  the  whole  estate,  and  if  the  parties  or  any 

'of  them  refhse  to  choose  in  the  order  of  choice  prescribed  by  the  37th  section,  the 
court  may  assign  shares  not  selected  by  any  one,  and  order  payment  of  owelty  or 

,  security  therefor  to  be  given  by  those  to  whom  shares  subject  thereto  may  be  «■- 

•  signed.    SJum/won't  apjMoI,  ib.  86. 

PARTNERSHIP. 

1.  All  the  members  of  a  firm  are  liable  for  goods  sold  and  delivered  to  either  for 
the  use  of  the  firm,  although  the  existence  of  the  partnership  were  not  known  to  the 
vendor.  So  also  would  they  be  liable  if  they  induced  the  vendor  to  believe  a  partner- 
ehlp  existed,  and  he  sold  the  goods  on  the  faith  of  their  assertions,  although  in  fact 
there  was  no  such  partnership.  But  a  direction  to  the  vendor  by  one,  to  charge 
the  goods  either  to  him  or  another  as  his  option  does  not  amount  to  an  assertion  of 
partnership  such  as  will  charge  them  jointly.    Given  v.  Albert,  5  W.  &  &  333. 

3.  A  sale  of  goods  on  credit  to  one  partner  in  the  course  of  the  business  of  the 
partnership,  is  a  sale  to  the  firm,  unless  it  be  made  contrary  to  an  express  notice 
by  the  other  partner  not  to  bind  the  firm  on  his  account ;  in  which  case  be  alone 
will  be  liable  who  made  the  purchase.    FeigUy^  v.  Sponeberger,  5  W.  dt  S.  564 

3.  One  partner  cannot  bring  assumpsit  against  himself^  and  his  co-partners,  nn- 
'  der  the  act  of  14th  April,  1838,  to  recover  the  amount  due  to  him  by  the  firm.    His 

remedy  is  a  bill  in  chancery  or  account  render.    StFadden  v.  HutU^  5  W.  dt  8. 
.  468;  Miller  v.  Kmi^,  3  Penn.  Law  J.  335. 

4.  One  partner  may  maintain  assumpsit  against  his  copartner  for  contribution, 
where  he  pays  a  partnership  debt  more  than  six  years  afVcr  a  general  assignment  by 
the  firm,  and  the  defendants  give  no  evidence  to  show  that  the  partnership  accounts 
are  open  and  unsettled.    Broum  ▼.  Agnew,  6  W.  &  S.  335. 

5.  Two  years  and  a  half  after  the  dissolution  of  a  partnership  between  A.  db  B. 
an  account  was  presented  by  A.  to  R  which  showed  a  balance  in  A.'s  ftvour;  nearly 

.  a  year  after  no  answer  having  been  received  fiom  B.  assumpsit  was  brought  bv  A. 
to  recover  said  balance,  and  a  copy  of  the  account  was  given  in  evidence.    Held, 

'  1.  That  such  copy  was  not  evidence  at  all  without  notice  to  produce  the  original. 

:  3.  That  it  was  not  evidence  sufficient  of  itself  to  show  that  the  accounts  had  been 
settled  between  the^ parties.  3.  That  to  sustain  assumpsit  there  must  not  only  be 
a  settlement  and  balance  struck,  but  there  must  be  also  an  express  promise  by  de- 
fendant to  pay  the  baUnce.    Killain  v.  Prsitoa,  4  W.  d&  S.  14. 

6.'  A  note  given  by  one  partner  afler  a  dissolution,  for  a  debt  of  the  firm  is  noi 


'^ 
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fta  eitingnwhment  of  the  precedent  debt,  eo  u  to  dieefaarge  the  other  putiier,  na- 
Idh  gvMn  9nd  aeeepied  with  thet  inlentioD,  which  ia  a  matter  of  fiiet  lor  the  jury. 
JfMon  V.  Wiekershmm,  4  W.  &  S.  100. 

7.  The  acts  and  dedarations  of  a  partner  after  diasolution  who  ia  both  plaintiff 
and  defendant,  under  the  act  of  aaaembly  of  April  14th,  1838,  may  be  given  io 
evidence  to  affect  his  co-defendant     Tmuey  v.  Chufth^  4  W.  dt  8.  141. 

8.  The  death  of  one  partner  does  not  discharge  the  firm  from  lubsiBting  eon- 
tracts  with  an  agent  of  Uie  firm  for  a  period  of  time  not  then  expired;  and  if  he 
be  discharged  without  cause  before  the  death  of  the  partner,  the  survivors  are  liable 
for  his  wages  during  the  period  contracted  for.    Ftreira  v.Seyree,  5  W.  &  S.  910.    * 

9.  QiMTs,  whether  the  old  firm  would  be  liable  for  services  rendered  in  pur- 
floanceofthe  oontract  toanew  firm  whichsucoeedsit   Jb, 

PAYMENT. 

A  presumption  of  payment  from  lapse  of  time  arises  against  a  claim  for  taxee 
assessed  upon  unseated  land.     Woodbum  v.  Farm.  Sf  Meeh.  Bank,  5  W.  &  S.  447^ 

PLEADING. 

1.  The  discharge  of  an  insolvent  is  a  matter  of  record,  and  when  pleaded  in  aa 
insolvent  bond,  should  conclude  with  a  proui  pater  per  reeardam.  Murpkw  y. 
Rieharda,  5  W.  &  S.  379. 

2.  In  an  action  of  assumpsit,  notice  of  special  matter  under  tlie  rules  of  court  is 
requisite  whenever  anything  but  direct  payment  is  meant  to  be  proved.  Erwin  y., 
Leibert,5W.&.S.m. 

3.  It  is  not  a  compliance  with  the  rules  of  court,  requirine  notice  of  special 
matter  to  be  given  to  deposit  the  notice  in  the  prothon(»tary*B  office,  or  refer  to  the 
affidavit  of  defence,  as  containing  the  special  matter  intended  to  be  proved.    Ik 

4.  In  a  joint  action  against  two  where  one  pleads  to  issue,  and  judgment  by  d^ 
fiiult  for  want  of  an  appearance  is  entered  against  the  other,  such  judgment  is 
interlocutory,  and  the  damages  are  to  be  assessed  at  the  trial  of  the  issue  by  the 
other  defendant    O'Neal  v.  O'Neal,  4  W.  d^  S.  130. 

5.  Aflcr  verdict,  if  the  issue  joined,  neoeasarily  require  proof  on  the  trial  of  the 
facts  defectively  stated  or  omitted,  and  without  which  it  is  not  to  be  presumed  thai 
the  judge  would  direct,  or  a  jury  have  given  such  a  verdict,  such  defect  or  omi«* 
sion  is  cured  by  such  verdict    Ins,  Co.  v.  Seilt,  4  W.  &  8*  977. 

6.  In  a  suit  by  a  corporation,  the  declaration  need  not  contain  a  profort  or  aver- 
raent  of  the  charter.    2ton  Church  v.  St.  Peter'e  Church,  5  W.  dt  S.  215. 

7.  If  a  cause  of  action  be  defectively  stated,  the  defendant  roust  demur  to  it :  the 
error  is  cured  by  going  to  trial  on  the  merits.    Sedam  v.  Shaffer^  5  W.  dt  S.  529. 

8.  In  an  action  of  assumpsit  the  defendant  cannot  under  the  plea  of  pa^merit, 
give  evidence  tending  to  disprove  the  cause  of  action  set  forth  in  the  plamtifiT'e 
statement    Hamilton  v.  Msore,  4  W.  dc  S.  570. 

9.  Quere,  Whether  he  can  even  under  the  plea  of  payment,  with  leave  do  so,  if 
no  notice  of  such  defence  has  been  given  according  to  the  rule  of  court    Jb, 

lOr  In  a  ecLfa,  $ur  recognixanee  of  bail  for  appeal,  defendant  pleads  psyroenL 
Held,  the  j^ea  admitted  the  correctness  of  the  reoognizance  and  defendant  oould 
not  take  advantage  of  any  want  oC  form  or  substance  therein.  AlbaU  v.  Lyon,  4 
W.  dt  &  38. 

11.  In  indebitatus  assumpsit  the  defendant  can  take  advantage  of  the  noo- 
joinder  of  another  who  is  jointly  liable  with  him,  only  by  plea  in  abatement 
Grubb  V.  Foltx,  ib.  548. 

12.  In  account  render  a  count  charging  the  defendant  as  bailiff  of  the  plaintiff** 
land  may  be  joined  to  a  count  charging  him  as  tenant  in  common  with  the  plain* 
liff,  and  such  count  may  be  added  on  the  trial  as  an  amendment  M'Adam  v.  Ort^ 
ib.  550. 

13.  Under  the  plea  of  payment  the  evidence  may  be  of  payment  in  other  thing* 
than  money.    Hamilion  v.  Jfsore,  i^.  570. 

14  The  plea  of  payment  admits  the  cause  of  action,  and  supersedes  the  produo- 
tion  of  proof  of  it  The  only  exception  is  in  the  ease  of  a  bond  of  whioh  proferl 
has  been  made  and  oyer  demanded.    OiUinger  v.  Kulpt  5  W.  dt  S.  764. 

15.  In  an  action  against  partners,  upon  the  death  of  one  defandant  t|ie  cauat 
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miiit  be  tried  ■galiut  the  fnnrivon ;  there  ctn  be  no  joinder  of  the  penonal  repi<e> 
■entatiTee  of  the  deeeaeed  and  the  sormor,  although  the  latter  be  a  eerttfioated 
bankrupt    QiMn  ▼.  Alheri^  ib.  333. 

*  16.  The  pkdntiff  counted  on  a  contract  for  work  and  labour,  made  with  him 
■ingly.  The  canae  was  referred  to  arbitrators  who  awarded  in  &vour  of  plainli^ 
from  which  award  the  defendant  appealed:  Held,  that  after  appeal  the  plaintilf 
oould  not  file  a  new  count  on  a  promissorr  note  drawn  in  fiiTour  of  plaintiff  and 
another  person  deceased.    Reitxel  v.  Frawdin^  ib.  33. 

17.  After  an  appeal  by  a  defendant  from  an  award  of  arbitrators  against  him,  the 
plaintiff  cannot  file  an  additional  count  containing  a  new  and  distinct  cause  of  ae. 
tion  from  that  tried  by  the  arbitrators.    Reitxel  ▼.  FraMin^  5  W.  dt  S.  33. 

18.  In  an  action  to  recover  compensation  for  work  and  labour  under  a  special 
contract,  the  plaintiff  cannot  recover  for  part  performance  upon  a  declaration  ooo- 
taining  a.  general  averment  of  performance.  And  the  same  is  the  rule,  although  it 
should  appear  that  plaintiff  was  prevented  fulfilling  his  contract  by  the  fiiiinre  of 
defendant  to  comply  with  his  part  of  it;  for  in  such  case  plaintiff  must  set  out  ape* 
dally  the  default  of  the  defendant  as  his  reason  for  part  performance  only.  Mex^ 
^mdtr  V.  Hqfinan,  ib.  383. 

19*  The  district  court  for  the  city  and  county  of  Philadelphia  has  not  jurisdiction 
of  a  suit  where  the  plaintiff^s  original  demand  was  more  than  $100^  if  it  ia  pleaded 
in  abatement  to  the  jurisdiction  that  a  direct  payment  has  been  made  which  reduced 
the  plaintiff's  demand  before  suit  brought  to  an  amount  less  than  $100.  Bsye$  v. 
MM,  3  Penn.  Law  J.  20. 

30*  Where  by  a  mistake  a  defendant  gave  a  note  for  an  amount  greater  than  was 
actually  due,  by  which  mistake  the  amount  due  the  plaintiff  was  reduced  to  a  sum 
less  than  $  100 :  Querr%  whether  this  would  be  equivalent  to  a  payment  so  as  to 
defeat  the  juri9diction  of  the  court  on  a  plea  to  the  jurisdiction.    /&. 

31.  A  special  demurrer  is  no  admission  of  a  fact  not  pleaded  in  a  formal  and 
aufficient  manner,  and  a  party  may  on  the  argument,  not  only  take  advantage  of 
the  faults  specified  in  his  demurrer,  but  also  of  such  objections  in  substance  as  do 
not  require  to  be  particularly  set  down.    Ft«Aer*e  exrt.  v.  Lewit,  ib.  73. 

23.  Where  Uie  buver  of  goods  refuses  to  take  them,  and  the  seller  has  reeomaa 
to  a  resale^  a  count  for  "  goods  bargained  and  sold"  cannot  be  sustained^  for  tiw 
difference  between  the  price  originally  agreed  upon  and  the  price  obtained  on  tiw 
raaale.   Ifaoa  v.  TbmpiUiie,  ib.^9. 

POOR. 
'  1.  The  overseers  of  a  township  are  bound  to  maintain  every  poor  person  within 
their  district,  not  having  a  settlement  therein,  who  shall  apply  to  them  for  relief 
until  he  can  be  removed  to  the  place  of  his  last  settlement;  and  if  in  an  attempt  to 
Vemove  him  there,  they  leave  him  on  the  way  in  a  township  not  chargeable  with  * 
him,  he  may  be  returned  to  them  by  an  order  of  removal.  Kellif  TbwnsAsp  v.  Umitm 
7\nBn8hip,  5  W.  &  S.  535. 

3.  Where  the  husband  of  a  female  pauper  had  gained  a  settlement,  by  reddenes 
and  payment  of  taxes  for  two  yearsi  in  a  township,  a  portion  of  which  was  afterwards 
'^ade  part  of  a  new  township,  the  pauper  having  resided  in  that  portion  of  the  ter* 
ritory  which  remained  under  .the  old  name  at  the  time  of  completing  his  settlementi 
(i.  e.  on  payment  of  the  second  year's  taxes),  held  that  the  old  township  alone, 
under  the  l2th  section  of  the  Act  of  13th  June,  1836,  was  bound  to  support  the 
pauper.     Tntnskip  of  Monrce  v.  Tovm$hip  of  DureU,  3  Penn.  Law  J.  336. 

POSSESSION. 
Possession  follows  title  unless  there  be  adverse  occupancy.    Lewis  v.  XeioJi,  4 
,W,&8.37a 

PRACTICE.  Of  Rule$  of  Court. 
1.  The  district  court  for  the  city  and  county  of  Philadelphia,  had  power  to 
establish  the  1st  and  2d  rules  of  February  19th,  1843,  requiring  a  defendant  by  hii 
affidavit  to  deny  the  execution  of  the  instrument  on  which  the  suit  was  brooght, 
'and  in  snits  by  or  "jP^inst  partners,  to  deny  the  existence  of  the  partnership,  «r 
otherwise  the  plaintiff  held  not  bound  to  prove  them  on  tho  triaL  Ofitmktmtr  v. 
aukid.  5  W.  &  &  175. 
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.  9.  n»  ptmi  may  ooapel  tha  pradoette  of  the  iaatnuMMl  «tt  whi«b  the  mit 
k  broDf  ht,  w  that  the  4efriMlaiit  may  inspeet  it,  and  aeoartain  whether  it  is  hie 
aigBatare.    lb.    Sergeant  J. 

Of  the  Proetm  and  Return, 
•    3.  The  lervice  of  a  sammons  will  be  aet  aside,  if  it  appear  that  the  eopr  lerved 
waa  not  "  attested"  by  the  officer.     Bank  ▼.  Perdriaux,  3  Penn.  Law  J.  499. 

4.  The  act  of  th^  11th  of  April,  1838,  allowin^r  the  same  person  to  be  a  pldintiff 
and  defendant  in  a  cause,  is  restripted  to  cases  in  which  the  same  individual  is  a 
member  of  two  distinct  co-partnerships.  Hence  one  partner  cannot  bring  assump- 
sit agaiast  him.<^lf  and  liis  copartners,  instead  of  account-render  against  them. 
mUer  V.  Knauff,  ib.  2*25. 

5.  The  act  of  13th  Jane,  1836,  which  provides  for  the  service  of  process  upon  the 
president  and  other  officers  of  corporations,  is  onlj  applicable  to  corporations  whose 
charters  are  granted  in  Pennsylvania,  and  service  upon  an  officer  of  a  corporation 
of  another  state,  while  within  the  jurisdiction  of  our  courts,  will  be  set  aside.  CemAa 
▼.  Bank  of  Kentucky,  ib.  58. 

6.  The  sherilTs  return  of  service  of  the  writ  is  conclusive ;  if  defective  on  its 
fiuse,  the  defendant  should  rule  the  sheriiF  to  amend  it,  and  csnnot  take  the  objeo- 
tien  at  the  trial.    Zion  Church  v.  St.  Peter't  Church,  5  W.  dt  S.  315. 

7.  In  an  action  against  a  corporation,  it  is  necessary  to  serve  the  summons  at 
the  place  where  the  corporation  is  located.     Brohgi  v.  Bank  of  Penn,  ib.  379. 

8.  An  action  against  the  Bank  of  Pennsylvania,  which  is  located  in  Philadel- 
phia, cannot  be  instituted  in  the  county  of  Berks,  by  a  service  of  the  process  upon 
the  cashier  of  the  branch  uf  the  bank  located  in  that  county.    Ih. 

9.  Afler  a  sheriff  has  returned  to  a.Ji.fa,  "  money  made,**  if  application  be  made 
to  the  court  for  leave  to  the  sheriff  to  apply  the  plaintiff^s  money  to  an  execution 
held  by  the  sheriff  against  him,  it  will  be  granted  of  course,  unless  some  bona  Jide 
amignee  interferes  with  a  prior  claim.    Mon,  Nav.  Co.  v.  Ledlie^  3  Penn.  Law  J.  179. 

Of  Appearance, 

10.  Though  the  affidavit  made  and  bonds  executed  by  the  plaintiff,  under  the  pro- 
riflions  of  the  27th  section  of  the  act  of  July  I2th,  1842,  to  found  an  attachment  be 
defective,  the  defendant  waives  the  irregularity  by  appearing  and  confessing  a 
judgment.     Quay  v.  Kuekner,  ib.  307. 

11.  A  general  appearance  by  a  defendant  waives  the  summoi^aand  service  of  the 
writ    Zion  Church  v.  St.  Peter' e  Church,  5  W.  d&  S.  215. 

Of  Pleading  and  Notice, 

12.  Where  a  party  gives  notice  of  special  matter  instead  of  pleading  it,  the  oppo- 
site party  may  demur,  and  afler  verdict,  the  sufficiency  of  the  facts  set  forth  in  the 
notice,  are  then  for  the  decision  of  the  court  in  the  same  manner  as  a  demurrer  to 
pleadings.     Pulhamut  v.  Purtel,  3  Penn.  Law  J.  390. 

13.  A  writ  of  set.  fa.  9ur  mortgage  is  a  sufficient  declaration  under  the  3d  and 
4th  sections  of  the  act  of  March  12th,  1842,  and  will  entitle  a  plaintiff  to  judgment 
for  want  of  an  affidavit  of  defence,  although  no  special  declaration  is  filed  '*  on  or 
after  the  return  of  the  original  process,**  and  although  the  plaintiff  sues  as  assignee 
of  the  mortgage.    Jb. 

14.  A  writ  of  Bci.  fa,  to  revive  judgment  obtained  by  filing  a  transcript  of  a  judg- 
ment obtained  before  an  alderman  in  the  common  pleas,  must  recite  the  recovery 
before  the  alderman,  issuing  a  transcript  thereon,  and  filing  the  same  in  tiie  pro- 
thonotaTy*s  office.    MUUr  v.  Fte$,  ib.  243. 

15.  To  describe  such  a  judgment  generally  as  of  the  common  pleai,is  bad.    Jb, 

16.  A  plea  of  nul  tiel  record  is  the  only  manner  in  which  auch  a  defect  can  be 
.  reached.    Jb, 

17.  On  the  plea  of  payment  to  let  in  a  set-off,  or  of  payment  with  leave  to  intro- 
dnce  an  equitable  defence,  there  must  be  notice  of  particulars  under  the  rules  of 
oourt    Erwin  v.  Jjeibert,  5  W.  &  S.  103. 

18.  In  the  district  court  for  the  city  and  ooonty  of  Philadelphia,  where  a  plaintiff 
auee  as  assignee  of  a  mortgage,  it  is  not  necessary  to  entitle  him  to  judgment  for 
want  of  an  affidavit  of  defence,  nnder  the  3d  and  4th  eectiona  of  the  act  of  12th 
March,  1842,  that  a  copy  of  the  assignment  should  be  filed,  even  although  the  sanui 
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■hMild  not  be^  rtBDKM,  iiMvided  a  mrfMeal  avemiMit  «f  tito 
teinad  in  the  bedy  of  the  writ    Monk  t.  Anidk,  3  Penki.  Law  J. 

O/'tAc  Affidavit  of  Defence. 

19.  A  defendant  in  an  action  against  him  as  tne  indorser  of  a  pronussoiy  nqCev 
set  forth  that  the  note  was  an  accommodation  note  and  had  been  discounted  I^  a 
bank,  that  before  and  since  its  indorsement  which  was  without  oonsiderationyit 
had  been  understood  by  him  and  an  officer  of  said  bank,  that  he  should  not  be  held 
liable  upon  the  note,  and  that  it  was  only  in  compliance  with  a  rule  of  said  bank 
which  required  two  names  on  all  paper  offered  for  discount:  Held  to  be  a  sufficient 
affidavit  of  defence.    RoekhiU  v.  Moore,  ib.  21 . 

20.  Where  in  an  affidavit  of  defence  to  a  suit  upon  a  note,  defendant  set  forth  that 
the  note  was  claimed  by  a  third  party,  and  that  he  had  been  summoned  as  g^r* 
nishee  in  an  attachment  execution  issued  upon  a  judgment  against  said  third 
party :  Held,  that  it  was  not  a  sufficient  defence  to  prevent  a  judgment  for  want  of 
a  sufficient  affidavit  of  defence.    RockhiU  v.  Burden,  ib.  20. 

21.  But  that  execution  should  not  be  issued  upon  a  judgment  while  the  ittacli. 
ment  was  undecided.    Ib, 

22.  Quere,  Whether  an  affidavit  of  defence  sworn  to  before  an  alderman  or  justice, 
is  sufficient    HirH  v.  Clarke,  ib.  S2. 

2S.  In  an  action  on  a  bond  given  for  the  purchase  money  of  land  conveyed  by 
deed  with  general  warranty,  an  affidavit  stated  that  adverse  outstanding  daims 
existed  prior  to  the  purchase :  Held,  insufficient  for  not  stating  that  defendant  be- 
lieved these  claims  to  bo  good.    Brick  v.  Coeter,  4  W.  d&  S.  494. 

24.  An  affidavit  of  defence  admitted  part  of  plaintiflTs  daim,  and  disputed  a  part: 
Held,  that  the  plalhtiff  might  take  judgment  and  receive  the  amount  admitted,  and 
afler  proceed  to  issue,  trial  and  judgment  for  the  part  disputed.  M*Kinney  ▼• 
MUeheU,  ib.  25. 

25.  In  the  district  court  a  plaintiff  who  takes  judgment  on  an  affidavit  of  defenee 
for  the  amount  admitted  to  be  due,  cannot  go  to  trial  for  the  residue.    Jb. 

Of  Depoiitions, 

26.  If  a  notice  to  take  depositions  under  rule  of  court,  specifies  a  particular 
house  in  a  town,  the  deposition  cannot  be  read  in  evidence,  unless  it  appears  to 
have  been  taken  at  the  very  spot,  as  well  as  at  the  specified  time.  M*CUary  v.. 
Sankey,  4  W.  dt  S.  114. 

Of  Law  Argument$» 

27.  Upon  exceptions  to  an  auditor's  report,  no  evidence  will  be  admitted  in  sup- 
port  of  the  saiAe,  but  what  was  laid  before  the,  auditor.  But  this  rule  is  subject  to 
exceptions  similar  to  those  which  prevail  on  motions  for  new  trials.  Harlan*9 
eetate,  3  Penn.  Law  J.  1 16. 

28.  To  prevent  surprise  and  injustice,  a  re-hearing  be&re  an  auditor  will  be 
granted  upon  proper  application  made.    Jb. 

Of  the  TVial,  and  proceedings  tfi  relation  to  it, 
"     29.  Afier  judgment  by  default  against  one  of  several  defendants,  the  plaintiff  may 
elect  to  be  nonsuited,  upon  the  trial  of  an  issue  joined  by  the  other  defendants. 
MiUer  V.  Knauff,  S  Penn.  Law  J.  225. 

30.  If  the  jury  in  an  action  on  a  promissory  note,  find  for  the  plaintiff,  and  omit 
to  state  the  amount  of  their  verdiot,  a  new  trial  must  be  granted,  although  the  ac- 
tion was  debt,  and  the  defendant  pleaded  payment    Pu&amue  v.  PurteL,  ib.  399. 

31.  The  dburt  is  not  bound  to  answer  points,  not  presented  in  proper  time  un- 
der the  mles  of  court    Xtnley  V.  HiU,  4  W.  &  S.  433. 

32.  In  an  action  for  maliciously  prosecuting  the  plaintiff  on  the  charge  of  peijafy, 
it  is  proper  to  send  out  with  the  jury  the  Infbrmation  made  by  the  defendant  upon 
which  the  pUintiff  was  arrested.    Setbert  v.  Price,  5  W.  &  S.  43a 

33.  The  waiver  of  the  first  challenflfe  of  a  juror  by  each  party  cannot  be  oqb- 
■tmed  to  be  a  waiver  of  the  second  also.  Every  thing  is  reserved  which  is  not 
expressly  waived.    Kennedy  v.  Dale,  4  W.  &  S.  176. 

34.  In  an  action  against  two,  where  the  writ  is  served  on  one  of  the  defendanta 
lOoiy,  fi>r  whom  there  is  an  appearance,  and  against  whom  only  the  plaintiff  haa  da> 


JXgeMi.  569 


fkiHdf  it  Im  Mfor  Id  a^etr  the  jury  to  trj  the  iMiie  u  aiart  I 

Mrdiet  and  jtuigmeiit  for  plaintiff  will  be  tet  attde.   Ouu  t. 

'  35.  Bat  if  the  objeotion  be  not  taken  at  the  trial  and  the  i 


tbotbi 
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i  objection  be  not  taken  at  the  trial  and  the  error  hai  been  one  of 
laadtertenoe,  or  faulty  of  both  parties,  the  jadgment  will  be  affirmed  as  to  the  real 
party  defendailtand  reversed  as  to  the  other,  where  it  can  be  done  consistently 
with  the  nierifo.    lb. 

36.  The  rule  which  obliges  a  plaintiff  on  the  trial  of  an  action  bronght  on  an 
instrument  of  writing  for  Uie  payment  of  money,  to  call  the  subscribing  witness 
thereto,  holds  likewise  with  respect  to  the  defendant  when  he  attempts  to  affect  the 
consideration,  and  evidence  aliundt  will  not  be  admitted,  until  it  is  shown  that  the 
•obscribing  witness  cannot  be  had.    Bura  v,  TAomffoii,  3  Penn.  Law  J.  4U0. 

37.  It  is  too  late  for  either  party  to  susfgest  new  matter  for  the  consideration  of 
the  jury,  afler  both  parties  ha?e  been  mlly  heard  by  testimony  and  argument 
JVaeey  v.  Oood,  ib.  136. 

38.  A  discontinuance  can  only  be  entered  by  leave  of  the  court,  and  though  the  . 
pactice  is  to  do  it  without  such  leave,  yet  the  court  on  cause  shown,  will  refuse 
leave  afler  it  has  been  entered.    SekuylkiU  Bank  t.  MtudUtter,  6  W.  dt  &  147. 

PRIVILEGE. 

The  2d  section  of  the  act  of  14th  April,  1B38,  relating  to  the  commencement  of 
actions,  revived  the  act  of  March  20th,  1725,  which  exempted  freeholders  from 
arrest  in  certain  cases.    Lifnd  v.  Buzby^  1  Penn.  Law  J.  47. 

PRODUCE. 

ForeijBfn  produce  is  wholly  exempt  from  inspection,  provided  the  name  or  brand 
of  the  state  from  which  it  was  imported  is  placed  upon  it  at  any  time  before  expor- 
tation, and  it  may  be  marked  or  branded  on  board  the  vessel.  Dickinson  v.  Riddle 
cf  ai.,  3  Penn.  Law  J.  487. 

PROTHONOTARY. 

The  amount  of  a  judgment  being  claimed  by  different  persons,  the  defendant, 
without  any  rule  or  ordf^r  of  court,  paid  it  to  the  prothonotary,  to  be  disposed  of  by 
the  court.    Held,  that  such  payment  was  to  the  officer  in  his  official  capacity,  and    ' 
the  sureties  in  his  official  bond  were  liable  for  the  faithful  application  of  it    Deck- 
erl's  appeal,  5  W.  &  S.  342. 

RELEASE. 

The  release  of  a  specialty  debt  by  simple  contract  and  withoat  consideration, 
b  void.    Miller  v.  HemUr,  5  W.  &  S.  486. 

REPLEVIN. 

1.  Replevin  is  not  in  Pennsylvania,  altogether  a  proceeding  in  rem^  but  against 
the  defendant  in  the  writ  personally,  with  a  summons  to'  appear.  Bower  v.  7b//- 
fluin,  5  VV.  &,  S.  556. 

2.  The  plaintiff  may  recover  in  replevin  when  the  sheriff  is  prevented  by  the 
conduct  of  the  defendant  from  replevjring  the  property  mentioned  in  the  writ    lb, 

ROADS  AND  HIGHWAYS. 

1.  The  court  roust  order  the  width  of  a  road  at  the  confirmation  of  the  viewers 
report.    iJoarf  casr,  4  W.&  S.  39. 

2.  A  road  cannot  be  laid  out  alongfside  of  and  adjoining  another  public  road  so 
as  to  increase  the  width  more  than  50  feet    lb, 

3.  There  may  be  a  qualified  and  partial  dedication  of  private  property  to  public 
use,  as  well  as  an  unqualified  and  entire  dedication.  Qowen  y.  The  Philadelphia 
Exchange  Company,  5  W.  d&  S.  141.  * 

4.  A  space  left  open  in  private  property  bordering  on  a  highway  for  the  accom- 
modation,  not  of  the  public,  but  of  the  owner,  is  not  thereby  dedicated  to  public 
use,  and  the  owner  of  the  adjoining  property  has  no  right  to  open  a  door-way 
into  it.    Ib. 

5.  To  lay  out  a  street  from  one  thoroughfare  to  another,  would  indicate  too 
dearly  to  be  misunderstood,  an  intent  to  make  the  new  street  a  tboroughftre  also ; 
but  to  lay  out  a  street  to  a  place  which  affords  no  outlet,  though  the  street  were 
left  to  be  lighted,  watched  and  cleansed,  at  the  public  charge,  would  as  clearly 
iadicate  the  contrary.    Gibson,  C.  J.    Jb. 
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6.  The  eomniiMioiMra  of  «  ooDDty  in  eraoliiif  «  eoanty  br^ 

cordingr  to  the  astimate  which  they  are  direeCed  by  law  to  ptoonra,  and  tbat  ^Hkv 
by  oontraot  or  under  their  own  superintendenoe,  and  can  on  no  pretence  exoeed  the 
estimate. .  If  there  be  a  change  of  the  original  plan  there  mnet  be  a  new  estimata. 
JMigh  County  v.  Kleekntr^  ib.  181. 

7.  The  petition  for  the  review  of  a  road  must  state  specifically  the  object,  and 
that  must  appear  to  be  clearly  within  the  act  giving  the  court  jurisdiction,  other- 
wise  the  proceedings  arc  irregular.    Church  Road  ease^  ib.  200. 

8.  The  quarter  sessions  has  no  authority  to  grant  a  review  to  widen,  straighteA 
and  fix  the  limits  of  a  road  alreuly  laid  oat  and  used  for  many  years.  Its  power 
is  only  to  lay  out,  to  create,  and  alter  or  change  an  established  route.    Ib. 

9.  A  re-review  of  a  road  can  only  be  ordered  on  a  petition  presented  to  the  ooort 
for  that  purpose  as  the  expense  of  reviewers  most  be  borne  by  the  petitionen. 
HeUertown  Road  ea$e,  ib.  202. 

10.  The  objection  that  a  review  was  granted  whilst  previous  proceedings  were 
pending  and  undetermined,  should  be  taken  in  the  court  below;  if  omitted  there,  it 
cannot  be  taken  on  certiorari  to  the  supreme  court    Ib, 

11.  Reviewers  are  restricted  to  the  space  between  certain  points :  and  it  is  error 
to  begin  the  road  at  a  different  point     Ib. 

12.  Upon  the  settlement  by  the  township  auditors  of  the  accounts  of  a  supervisor 
whose  term  has  expired,  he  may  maintain  an  action  against  the  township  for  the 

'  amount  ascertained  upon  suc)\  settlement  to  be  due  him.    Carney  t.  Wkd^^fidd 

7Wfis%,4W.&S.215. 

SCHOOLS. 

1.  A  person  who  has  not  received  a  cerliHcate  as  required  by  the  act  of  April 
1st,  1834,  has  no  claim  to  compensation  for  his  services  as  teacher,  although  ap- 
pointed teacher  by  a  school  committee  of  a  sub-district  Myere  et  al.  vu  School  IH- 
rectors  of  Coneetoga  Townohip^  3  Penn.  Law  J.  168. 

2.  It  is  the  imperative  duty  of  school  directors  to  examine  every  applicant  wish- 
I                              ing  to  be  employed  as  a  teacher,  and  their  inquiries  are  to  be  confined  to  the  **  moral 

character"  and  "learning  and  ability"  of  the  applicant    Ib, 

I M  3.  Under  the  provisions  of  the  acts  relating  to  schools,  the  school  directors  are 

I   ^  '  the  legal  visitors,  and  under  the  powers  conferred  upon  them,  may  suspend  or  dis- 

I  miss  a  teacher,  or  correct  any  abuses  in  the  school ;  in  case  of  a  sub-dietricti  they 

should  notify  the  committee  of  such  sub-distriets  of  the  suspension  or  dismission  of 

a  teacher.    Ib. 

4«  Where  a  teacher  who  was  appointed  by  a  school  committee  of  a  sub-district, 
had  not  received  the  requisite  certificate,  ftnd  who  upon  application  to  the  directon 
they  refused  to  examine,  proceeded  to  occupy  the  school-house  and  teach  thf 
scholars,  against  the  will  of  the  **  directors,"  on  a  mandamus  to  the  school  directors 
to  pay  his  salary:  Held  that  he  could  not  bo  employed  or  receive  compensation,  and 
that  the  school  directors  upon  a  visit  for  the  purpose,  had  authority  to  terminate  his 
powers.  Ib. 

SEQUESTRATOR. 

1.  The  levari  facia*  on  a  lien  under  the  21st  section  of  the  act  of  June  16, 1836, 
is  an  execution  and  comes  within  the  provisions  of  the  6th  section  of  the  act  of 
13th  October,  1840,  relating  to  the  appointment  of  a  sequestrator.  Pentland  v. 
jre%,  6  W.  &  S.  483. 

2.  A  oequeotrator  may  make  the  oath,  enter  into  a  recogni^nce  and  appeal 
firom  an  award  of  arbitrators  against  a  turnpike  company.  Turnpike  Company  t. 
M'AnuUy,  4  W.  &  S.  293. 

SERVANT. 

1.  On  the  hiring  of  an  a^nt  for  a  year,  the  principal  is  liable  to  him  for  the 
wages  of  the  year,  if  he  dismiss  the  agent  before  its  termination.  Fereira  v. 
Sayreo,  5  W.  &  S.  210. 

2.  A  clerk  of  a  firm  engaged  for  a  year,  made  an  alteration  in  the  posting  of  the 
account  of  A.  one  of  the  partners,  without  his  knowledge,  at  the  request  of  B.  the 
other  partner,  for  which  be  was  discharged  by  A.  Held,  to  be  such  a  violation  of 
the  condition  precedent  which  is  annexed  to  owery  contract  of  aervioe  is  will  justify 
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Hm  eiBptoyer  ia  diiwitargiiig  lihn  at  any  tiaie.    S^i^gtr  ▼.  M^ikmkk^  4  W.  A  8. 
MS* 

SET-OFF. 

1.  Set-off  is  only  allowable  in  fa^onr  of  defendant,  consequently  thei^'<|5an  be  no 
SQCh  thin;  as  set-off  aj^nst  set-off.     Vlrich  v.  Berger^  4  W.  &  S.  19. 

3.  Unliqaidated  damages  for  a  violation  of  a  separate  and  independent  eovenant 
made  by  the  plaintiff,  are  not  a  subject  of  defalcation  or  set-off  in  an  action  for 
breach  of  the  defcndant*B  covenant     tVright  v.  Smyth^  ib.  527. 

3.  Damages  arising  from  a  broach  of  warranty  of  goods  sold  may  be  set-off  in 
an  action  on  a  note  given  in  a  different  transaction.  Philliw  v.  Lawrence^  6  W. 
6l  S.  150. 

4.  An  unliquidated  cross  demand  arising  from  a  distinct  and  independent  con- 
tract may  be  set-off.    EUmaker  v.  Franklin  Fire  In»uranee  Cmnpany^  ib.  439. 

5.  In  an  action  upon  a  sealed  note  by  which  the  defendant  promises  to  pay 
**  without  defalcation  for  value  received/*  he  is  not  thereby  precluded  from  making 
a  defence  under  the  plea  of  set-off.    Louden  v.  Tiffany,  5  W.  &  S.  367. 

6.  A  set-off  is  in  the  nature  of  a  cross  action,  and  may  be  withdrawn  in  analog  to 
suffering  a  nonsuit  where  the  evidence  is  found  too  weak  to  support  it ;  but  like  a 
nonsuit,  the  withdrawal  of  it  ought  to  be  explicit.  Muirhead  v.  ^rkpalfiekt  ib. 
506. 

7.  The  payment  by  a  purchaser  of  a  tax  assessed  on  the  land,  and  due  by  the 
vendor  before  the  sale,  is  a  voluntary  payment,  and  cannot  be  set  off  in  an  action 
upon  a  single  bill,  given  for  the  purchase  money  of  the  land.  Scott  v.  WhUely^  3 
Penn.  Law  J.  361. 

SHERIFF. 

1.  The  sheriff  is  entitled  to  poundage  on  the  whole  amount  paid  out  by  him  to 
judgment  creditors,  arising  from  a  sale  of  real  estate,  though  all  had  not  issued 
exectktion..   EvanB  v.  Elmes,  2  Penn.  Law  J.  216. 

2.  The  remedy  against  a  sheriff  for  suffering  an  escape,  is  either  case,  or  debt; 
in  the  former  action,  the  measure  of  damages  is  the  actual  loss  which  the  plain- 
tiff has  sustained,  and  the  sheriff  may  prove  that  the  defendant  in  the  original  ac- 
tion was  insolvent ;  in  the  latter,  he  is  entitled  to  recover  the  amount  of  his  judg. 
ment.    Shuler  v.  Garrison^  5  W.  &  S.  455. 

SHIPPING. 
The  responsiblD  owner  of  a  vessel  is  he,  who,  having  some  claim  or  title,  has  the 
control  and  management  of  the  vessel,  and  has  the  right  to  receive  her  freiffht  and 
earnings;  and  such  person  is  liable  for  supplies  furnished  her.  One  who  nas  the 
aere  legal  title,  whether  by  bill  of  sale,  mortgage,  or  pledge,  is  not  liable  for  debts 
'eontracted  by  the  master  for  supplies.    Duff  v.  Bayard^  4  W.  dt  S.  240. 

SLANDER. 

1.  It  is  incompetent  for  a  defendant  under  the  jgeneral  issue  in  an  action  of 
slander  to  give  evidence,  in  mitigation  of  damages,  of  facts  and  circumstances  whidi 
induced  him  to  suppose  the  charge  true  at  the  time  it  was  made,  if  the  evidence 
tends  to  prove  the  charge,  or  make  out  a  justification,  even  though  a  justification  is 
expressly  disavowed.    Fetrie  v.  Rose,  5  W.  &  S.  364. 

2.  In  an  action  of  slander  against  a  husband  and  wife  for  words  spoken  by  the 
wife,  the  defendant  will  not  be  allowed  lo  prove  that  circumstances  relating  to  the 
plaintifTs  conduct  were  communicated  to  the  husband  before  the  slanderous  words 

KB  spoken.     Jb, 

L  Where  in  an  action  of  slander  the  defendant's  evidence  casts  an  imputation  on 
le  character  of  the  plaintiff  for  honesty,  it  may  be  rebutted  by  testimony  as  to 
general  good  character.    Ib. 

STATUTE, 
1.  When  a  statute  directs  anything  to  be  done,  particularly  a  judicial  process,  it 
must  be  done  in  writing,  and  in  that  respect  there  is  a  difference  between  comiAon 
and  statute  \%w.    Rogers  J.    Shortr  v.  Funk,  5  W.  &  S.  458. 

3.  Until  the  judiciary  has  fixed  the  meaninc^  of  a  doubtful  law  upon  which  righta 
have  become  vested,  it  may  be  explained  by  legislative  enactments.  O^Conner  v. 
Warner,  4  W.dt  a  233. 


puuui 
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»  IMw  the  40di  Metio*  of  dw  «*  af  15lh  AlMJl;  18U,  «M  iN^ 
liable  for  a  former  owner  who  baa  ne^leetad  to  pay  hia  tazea  tbereoo.    SMlT. 
HMeiw,  3  Peno.  Law  J.  361. 

33.  It  ianot  aeeaaaary,  in  order  that  tazea  aaiawcd  npon  real  eatate  in  the  ei^ 
of  Philadelphia  ahoikld  beeome  a  lien  under  the  act  of  3d  February*  1894,  that  tb0 
eoUeetor  aliouM  diatrain  the  peraonal  property  upon  the  premiaea  before  fiUng^  the 
Mbedule  and  affidaTit  required  by  that  aet,  altbougrh  there  is  in  the  knowlm^  ef 
auoh  collector  an  adequate  diatreaa  on  the  premises.    Parker  ▼.  JBomea,  ib.  67. 

Si.  It  is  soffioient  that  notice  in  accordance  with  the  provisions  contained  in  3d 
aaction  of  said  act  be  duly  served,  and  an  affidavit  of  such  service  filed.    Ib, 

95.  A  collector  of  tazea,  after  registering  the  taxes  against  certain  property  aa 
unpaid,  made  a  distress  of  certain  goods  bdonging  to  a  tenant  of  part  of  the  real 
«Btate  charged  with  the  tax,  and  subeequently,  and  at  the  instance  of  the  owner  of 
•the  fee,  stayed  prooeedinga  on  the  distress ;  Held,  that  the  stay  waa  a  waiver  of 
the  lien  on  the  real  estate,  so  far  as  third  persons  interested  as  incumbrancen  en 
the  same  estate  were  concerned.    Parker  v.  Bametj  ib.  67.    - 

TRESPASS. 

1.  The  measure  of  damages  caused  by  backing  water  on  land  is  the  difference 
between  what  the  property  would  have  sold  &r  as  affected  by  tlie  injury,  and  what 
it  would  have  brought  unaffected,  the  damages  to  be  estimated  at  the  time  the  in- 
jury is  complete.    SehuyL  Nav,  Co.  v.  Farr^  4  W.  &.  S.  362. 

2.  In  an  action  oftrespasB  quare  claumm  fregUf  the  defendant  cannot  justify,  by 
proof  of  a  parol  authority  derived  from  an  agent  of  the  plaintiff  unless  he  can  alao 
ahow  that  the  power  of  the  agent  extended  to  the  granting  of  such  authority. 
Banng  v.  Pierce,  5  W.  &  S.  548. 

3.  In  an  action  of  trespass  for  injuring  the  plaintiff,  by  driving  a  horse  and  sleigh 
against  him,  if  the  injury  was  occasioned  in  part  bv  the  plaintiff's  negligence,  as 
by  leaving  die  side  walk  and  not  keeping  a  good  look  out,  the  defendant  ia  an- 
swerable only  for  negligence,  so  wanton  and  gross  as  to  be  evidence  of  voluntary 
injury.     Wynn  v.  Allard^  ib.  524. 

4.  In  such  case,  where  the  negligence  is  nearly  balanced,  it  is  competent  for  the 
plaintiff  to  prove  that  the  defendant  was  intoxicated,  aa  a  matter  bearing  upon  the 
question  of  negligence,  but  not  to  increase  the  damages.    Jb. 

TRUSTS  AND  TRUSTEES. 
1.  It  is  competent  for  a  party  creating  a  voluntary  trust  to  provide  that  the  oom- 
pensation  of  the  trustee  shall  be  sufficient  for  his  support  and  maintenance,  to  be 
taken  from  the  trust  fund,  without  fixing  any  limit    Aahhurat  ▼.  Ghoen.  5  W.  db 
8.  323. 

5.  Such  a  provision  does  not  render  the  estate  liable  for  the  debts  of  the  trustee, 
nor  can  his  interest  therein  be  levied  on  under  an  execution.    Ib, 

3.  A  use  may  be  raised  in  any  one  in  whoBC  favour  it  is  expressly  declared  by 
deed,  without  a  consideration  expressed,  and  equity  will  disregard  the  form  of  the 
conveyance.    Sprague  v.  Wooda^  4  W.  &  S.  195. 

4.  A  deed  of  bargain  sale  may  be  construed  a  covenant  to  stand  seized,  where 
there  is  a  relation  by  blood,  and  Uie  relationship  of  grandfather  and  grandchild  is 
sufficient,  and  equity  will  support  it    ^rague  v.  Woods,  ib.  195. 

5.  Where  land  is  paid  for  by  one  and  the  title  taken  in  the  name  of  another, 
there  is  a  resulting  trust,  which  the  law  implies  in  favour  of  him  who  pays  the 
money,  and  this  may  be  established  by  parol  evidence.  But  where  the  purchase  b 
made  and  the  mone3r  paid  by  the  same  person,  and  the  transaction  inrolves  nothing 
more  than  the  violation  of  a  parol  agreement  to  purchase  fur  snother,  equity  vdfi 
not  decree  the  purchaser  to  be  a  trustee.    Jackmanv.  Ringland,  ib.  149. 

6.  A  mortgage  given  by  a  trustee  to  secure  payment  of  purchase  money  of  the 
trust  estate,  was  paid  off  by  the  trustee  at  the  instance  of  the  trustee,  whether  paid 
with  trust  moneys  or  with  moneys  of  the  trustee  is  a  question  for  the  jury.  If 
paid  with  trust  moneys,  held,  that  the  trustee  has  no  such  interest  in  it  that  ha 
could  assign  it  as  security  for  his  own  debt    Kinley  v.  JtHll^  ib.  431. 

7.  Wherever  a  trustee  empowered  to  sell  is  at  the  same  time  authorized  and  rs- 
quired  to  meet  the  avails  of  the  trust  property  under  the  same  trusts  with  whadi 
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thd  cffiffiiial  «ftele  was  clothod,  tiw  pwcbawr  is  di«clni^|;«d  £wq  tU  oUigitiQi&  to 
tM.to  Uie  proper  appliontion  of  the  parohase  numej  paid  by  him  to  te  trmtoeb^ 
IMiceZ/  V.  Crawford,  2  Penn.  Law  J.  25. 

6b  The  act  of  14th  ApriU  1838,  does  Aot  aathoriie  the  eoort  of  common  pleas  to 
a|ipoiiit  A  trustee  under  a  will  by  which  the  trust  is  annexed  to  the  office  of  the 
executors ;  on  their  decease,  the  trust  must  be  exercised  by  <  an  admimMraior  db 
isms  Hon.    Olwine'9  aj^eakAW.  &,8.4i)fL 

9.  If  such  trustee  commenoe  proceediugs  in  that  character  in  the  orphans*  ooatt 
and  they  are  carried  on  till  a  decree,  that  court  has  not  jurisdiction  then  to  decne 
in  fiivour  of  such  trustee  as  administrator  be  boniB  nan.    Jh, 

10.  That  the  accumulation  of  the  rent  and  proceeds  of  a  trust  estate  may  be 
directed  by  the  party  creating  it  for  the  benefit  of  those  who  may  come  into  bein|f 
daring  the  life  of  the  trustee,  or  be  in  existence  at  the  time  of  his  death,  cannot  h% 
questioned.    Kennedy,  J.     Ashhurst  v.  Given,  5  W.  &  S.  329. 

11.  Where  there  is  a  devise  to  uses,  and  the  cettui  que  use  is  not  in  being,  the 
statute  of  uses  becomes  inoperative,  but  equity  will  nevertheless  interpose  to  pro- 
tect  the  rights  of  the  cestui  que  use,  and  preserve  the  estate  for  his  benefit  from  the 
debts  and  mcumbrances  of  the  trustee,  according  to  the  intention  of  the  donor. 
/6.323. 

12.  A  testator  devised  to  his  son  an  estate  in  trust  for  the  following  purposes : 
**  that  he  shall  possess,  occupy  and  manage  the  same  and  conduct  and  .carry  on  the 
business  there,  and  to  trade,  deal,  barter,  buy  and  sell  in  and  for  all  things  that  per. 
tain  to  the  said  estate  and  its  business  or  its  products  during  -hb  natural  life ;  and 
oat  of  the  profits  thereby  from  time  to  time  to  make  such  investments,  or  purchase 
of  other  property  real  or  personal  for  the  same  uses,  purposes  and  trusts,  to  wit, 
for  the  use  of  said  child  or  children  which  said  son  shall  have  at  the  time  of  his 
doath;  and  if  he  shall  die  without  issue,  then  for  the  use  of  such  person  or  persons 
a^  shall  be  his  heir  or  heirs  at  law  at  the  time,  giving  to  the  devisee  the  discretion 
and  power  to  sell  the  estate,  and  out  of  tlie  proceeds  thereof  to  make  such  other 
investments,  or  to  commence,  conduct  and  carry  on  such  other  business 
for  the  benefit  of  the  cestui  que  trust  as  he  may  deem  most  advantageous; 
sabjeeting  the  estate  devised  or  its  proceeds  or  investments  to  such  debts  only  as 
shall  be  contracted  in  the  execution  of  the  trust;  and  in  consideration  that  the  son 
shall  and  will  undertake  and  continue  to  execute  personally  and  perform  the  trusts 
oommitted  to  him,  he  shall  be  allowed  a  reasonable  support  out  of  the  trust  fund  fiir 
his  personal  services  rendered.  The  testator  then  declares  the  purpose  in  creating 
the  trust  to  be,  that,  the  creditors  of  the  son  may  not  deprive  him  of  that  bounty 
which  he  thus  appropriates  for  his  maintenance.  Held,  that  the  estate  was  not 
subject  to  execution  for  the  debts  of  the  son  contracted  previously  to  the  dc^rise. 
Jh.  223. 

13.  Where  land  was  devised  charged  witli  the  payment  of  certain  legacies,  and 
the  devisee  recovered  damages  in  an  action  of  trespass  for  an  injury  done  to  the  land 
while  ho  was  owner,  it  was  held,  that  he  was  a  trustee  for  the  legatees,  who  had 
■n  equitable  lien  on  the  yionev,  and  were  entitled,  as  specialty  creditors  to  a  ore 
rata  share  of  the  same  where  the  devisee  was  insolvent  DeckerVs  appeal,  5  W;  & 
S.  ?42. 

.  14.  In  such  case,  the  court  has  power  to  order  the  money  to  bo  paid  into  court| 
and  the  defendant  may  pay  it  to  to  the  prothonotary  in  his  own  discharge.    lb, 

TROVER. 
1.  In  trover  to  recover  the  value  of  certain  rails,  an  award  of  arbitrators  in  replevin 
brought  by  the  same  plaintiff  against  the  same  defendant  for  the  same  raila» 
Boding  for.  the  plaintiff  a  portion  of  the  rails  described  as  lying  on  the  ground^ 
is  a  bar  to  the  recovery  of  damages  for  the  rest,  (as  long  as  the  judgment  of  tht 
arbitrators  remains  in  force  and  unreversed ;)  although  the  plaintiff  prove  that  the 
defbndant  took  the  rest  of  (he  rails  at  the  same  time  and  built  them  up  into  a  fenn 
and  forbid  the  sheriff  taking  them  on  the  writ  of  rsptevin,  ai  being  real  estate,  and 

eve  security  in  a  replevin  bond  for  the  whole,  and  the  arbitrators  proved  dansBM 
r  the  plaintiff  lor  the  rails  lying  on  the  groond  only.    Bower  ▼.  TbOnMn,  5m. 

9.  In anaotien of  trafw,  ate  the lastaiony  and  aigviiMBt of  oomMelhaTo  ]mm 
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Imrdbytlie  jorjr,  «iid  MbM  tiie  jv^  liu  Mivered  hk  isfaufe,  it  k  «oo  late  6r 
tiie  defeodant  to  tender  the  article  which  ii  the  enbject  of  the  ection,  in  mitigetMB 
of  damagee.     TVm^  v.  O0od,  3  Penn.  Law  J.  135. 

3.  It  aeeme  that  the  pioper  ooane  in  eooh  caee  is,  fer  the  deftndant  to  make  ap- 
pUoation  to  the  court,  at  aome  convenient  atafe  of  the  cause,  to  have  pKboeedinfi 
staved  upon  delivery  of  the  article  and  payment  of  coats.    Ih, 

i,  Wh^e  the  property  is  in  the  same  plight,  and  there  is  no  groand  of  ocntro* 
versy  in  regard  to  the  value,  the  coort  may  stay  proceedings  on  deftodant'e  payhif 
costs  and  delivering  the  article.    Jb, 

5.  Even  after  d^ivery  of  the  artiole,  the  plaintiff  will  still  be  at  liberty  to  prooe^ 
ibr  any  eioeai  of  damages  beyond  its  value.   Ih» 

VEm)OR  AND  VENDEE.    Sale  of  RmI  BtUUe. 

1.  In  a  snit  by  vendor  on  notes  given  by  vendee  for  purchase  roonev  of  land 
which  became  incumbered  before  title  was  made,  a  conditional  verdict  slioald  ba 
taken  for  the  whole  amount  due  on  (he  notes,  with  stay  of  execution  for  a  part  of  the 
amount  sufficient  for  the  incumbrances,  till  the  title  be  cleared.  Jaekmm  v.  Knigkt, 
4  W.  &  S.  413. 

2.  Jl^uity  will  decree  specific  performance  by  vendee  of  land,  unless  the  donbls 
as  to  vendors  title  are  "  considerable  and  rational.**  DaUeU  v.  Crawford^  U  Penn. 
Uw  J.  32. 

3.  If  a  vendee  of  land  covenant  to  pay  an  incmnbrance  upon  it  out  of  the  amount 
of  purchase  money,  which  he  fails  to  do,  by  reasdn  of  which  the  land  is  sold  for  the 
payment  of  the  incumbrance  and  sells  for  a  price  exceeding  it,  he  is  liable  to  the 
vendor  for  damages,  the  measure  of  which  is  the  difference  between  the  amount 
for  which  the  land  sold  and  the  price  which  he '  agreed  to  pay  for  it  Young  v. 
Stone,  4  W.dD  a  45. 

4.  By  an  agreement  between  B.  &  L.,  L.  is  to  convey  to  B.  55  acres,  and  B.  is  to 
convey  to  L.  75  acres,  the  parties  to  have  possession  forthwith ;  3  years  after  B. 
•tendered  a  deed  for  55  acres  and  demanded  a  conveyance  of  the  75  acres  which  L. 
refused,  no  default  appearing  on  the  part  of  B.  who  cannot  be  put  in.statu  quo:  Hdd, 
that  B.  b  entitled  to  specific  performance. 

In  a  proper  case  compenoaiion  might  be  allowed  the  defendant  in  ejectment  by 
means  of  a  conditional  verdict.    LarUon  v.  Burl,  ib.  27. 

5.  Where  a  man  encourages  another  to  settle  upon  and  improve  land,  he  cannot 
afterwards  take  it  from  him,  although  he  has  an  older  and  better  legal  title,  of  whidi 
he  was  ignorant  at  the  time  of  such  encouragement    M^Kdvy  v.  TVafry,  ib.  383. 

6.  A  purchaser  of  land  without  notice,  takes  it  discharged  of  the  trust,  and  a 
second  purchaser  fi-om  him  holds  the  land  discharged  of  the  trust  althoog^h  such 
second  purchaser  had  notice  of  it    Braektn  v.  MUUr,  ib.  102. 

7.  A  vendee  will  not  be  compelled  to  accept  a  doubtftil  tilie;  and  the  vendor 
cannot  therefore,  recover  in  an  action  for  the  purchase  money,  when  his  title  d^ 
pends  upon  an  act  of  the  legislature,  which  authorizes  him  to  sell  and  convey  the 
estate  in  fee  simple,  in  whidi,  before  the  passage  of  the  act  he  held  but  a  life  estate^ 
Bumberger  v.  Cttppinger,  5  W,  &  S.  311.  • 

8.  In  an  action  on  a  bond  for  the  purchase  money  of  land  convejred  by  the  phiii* 
tiff  to  the  defendant,  the  defendant  may  give  evidence  to  show  that  the  plaintiff  had 
BO  title  to  the  land  conveyed,  unless  the  vendee  was  to  take  the  title  such  as  it  was. 
LudioUh  V.  Hutatinger,  ib.  51. 

9.  To  rebut  the  presumption  arismg  from  acceptance  of  a  deed  and  giving  bond, 
the  defendant  must  in  such  suit  show  the  title  positively  bad  by  proving  a  superior 
and  indisputable  title  in  another  person  asserting  such  title.  But  where  the  actioB 
is  menly  on  a  contract  of  purchase,  it  is  sufficient  for  the  defendant  to  show  tlis 
title  doubtftil,  unless  he  has  agreed  to  take  such  title.    Ik 

10.  One  who  purehasa  expressly  sublect  to  an  incumbrance,  makes  the  debt  has 
eiwn,  as  between  him  and  the  vendor,  but  a  tronwftr  of  incumbered  property  to 
creditors  in  consideration  of  their  agreeing  to  release  their  debts,  does  not  fall  within 
that  rule.    BlaOc  v.  OttfMn^  ib.  36. 

.  II.  A  misrepresentation  fe^  a  vendor  of  an  occult  quali^  of  land  which  he  did 
not  know  to  be  true,  is,  in  an  action  to  enforce  specific  performance  of  tlie  cioBtrMt 
afsals^a  daoMvie  olgeotien  to  the  plaintiff's  raeovary.    Fmkn  v.  Wirratt»  ib.  478L 
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13.  A-vaiidiv  win  not  be  ftreed  to  pfoooK  the  joinder  of  atMHper^ 
f«r  to  the  coatrect  of  aale.    Gibson,  C.  J.    Jh, 

13.  An  agreement  to  withhold  hia  competition  in  the  piorchaae  of  land  by  one 
who  ie  in  poeMsaioB* without  tittci  is  a  good  ooneidernt&on  for  a  promise  to  oo»v^ 
to  him  a  part  of  the  land  by  one  who  pnrohaeed  ftom  the  real  owner.  M^Cutkiek 
▼.  CowAer,  5  W.  &  S.  437. 

14.  Where  a  parol  contract  for  the  pnrobase  of  land  has  been  carried  on  mt^ 
jSde,  there  is  a  resulting  trust  implied  by  law,  and  equity  will  decree  a  convey- 
ance according  to  the  terms  of  the  contract    76. 

15.  The  possession  of  land  is  notice  to  every  title  under  which  the  occupant 
daims  it,  unless  he  has  put  on  record  or  title  inconsistent  with  his  possession.  Ih, 

16.  Articles  of  agreement  concerning  73,000  acres  of  land  belonging  to  M.  N.  Al 
6.  do  not,  without  other  evidence,  embrace  lands  belonging  separately  to  M.  Ur* 
kU  V.  Cory<i^  ib.  60. 

17.  A  contract  for  the  purchase  and  sale  of  land  which  provides  that  a  clause  of 
general  warrantv  shall  be  inserted  in  the  deed  which  the  vendor  shall  finally  make 
to  the  vendee;  that  the  purchase  money  shall  be  paid  in  four  annual  instalments  at 
specified  times;  and  without  specifying  an)r  time  at  wich  the  deed  is  to  be  madei 
ehall  be  thus  construed: — that  the  vendor  is  to  convey  a  good  and  sufficient  title 
free  from  all  reasonable  doubt,  and  clear  of  incumbrances;  that  the  deed  is  to  be 
made  on  or  before  the  payment  of  the  last  instalment;  that  the  vendor  may  ^ue  for 
the  first  three  instahnents  as  they  become  due,  but  not  for  the  last,  witliout  the 
tender  of  such  a  conveyance  as  the  contract  provides  for.  Magaw  v.  Lothrop^  4 
W.  &  S.  316. 

18.  Under  such  contract,  the  .payment  of  the  last  instalment  and  the  tender  of  a 
deed  become  simultaneous  and  dependent  acts,  and  neither  party  could  sue  the 
other  without  averring  and  proving  a  performance  of  or  ofier  to  perform  his  part 
of  the  agreement,  unless  discharged  by  the  acts  of  the  other:  and  if  the  venddr 
sue  for  the  purchase  money,  he  must  show  that  he  tendered  a  good  title  before 
suit  brought;  if  he  perfect  his  title  after  suit  brought,  he  cannot  recover.  Ih, 

19.  Whether  a  contract  for  the  sale  of  land  was  rescinded  by  the  vendee,  is  a 
matter  of  fact  which  can  only  be  determined  by  the  jury.  Ih, 

20.  When  a  contract  between  a  vendor  and  vendee  stipulates  for  the  payment  of 
interest  upon  the  instalments  of  the  purchase  money,  the  vendee  is  bound  to  pay 
according  to  his  contract,  unless  he  can  show  that  it  was  the  fault  of  the  vendor 
that  he  did  not  pay.  ih. 

Sale  of  Per$omtl  Chattels, 

21.  Where  the  terms  of  sale  and  responsibility  of  the  parties  are  different  in  the 
sale  of  different  articles  to  one  person  at  an  auction,  the  contract  in  respect  to  them 
may  be  considered  as  separate  and  not  one  entire  contract  Barclay  v.  TVacy, 
5  W.  &  S.  45. 

22.  If  different  lots  of  articles  are  sold  to  one  person  at  an  auction  sale,  and  one 
of  the  lots  is  warranted,  but  turns  out  different  from  the  warranty,  in  consequence 
of  which  the  buyer  refoses  to  take  it,  but  the  parties  affree  to  settle  for  the  other 
articles  without  prejudice  to  either,  such  acceptance  of  Uie  other  articles  does  not 
preclude  the  buyer  from  contesting  his  liability  for  the  loss  on  a  resale  of  the  arti- 
cles warranted.   Ib. 

23.  Where  the  vendor  fails  to  deliver  articles  bought  and  paid  for,  according  to 
gtiptdation,  the  vendee  may  elect  to  rescind  the  contract  and  recover  back  the 
money  paid,  or  he  may  bring  suit  on  the  agreement,  and  recover  the  value  of  them 
at  or  about  the  time  they  ought  to  have  been  delivered,  or  he  may  join  both  causes 
of  action  in  the  same  declaration.  Rogers,  J.  Smethurst  v.  Wooleon,  5  W.  dt  S. 
109. 

24.  But  if  the  vendee  elect  to  rescind  the  contract,  and  sue  for  the  money  paid, 
he  discharges  the  person  who  has  guaranteed  the  performance  of  tiie  contract  by 
the  vendor.    Ib. 

25.  In  an  action  by  a  vendee  against  the  vendor,  to  recover  the  value  of  articles 
purchased,  but  not  delivered  by  the  vendor,  the  general  principle  is,  that  the  value 
of  the  articles  at  or  about  the  time  they  were  to  be  delivered,  ie  the  .oMaeuve  of 
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dunageB :  md  it  makM  no  diilbrenoe,  that  at  the  lime  of  mtking  die  ooDftnct,  the 
Yendee  paid  for  the  articles  at  the  price  agreed  upoiL    Ih, 

26.  W  here  goods  are  sold  on '  credit*  Uie  vendee  to  give  his  note,  which  he  IB- 
fuses  to  do  after  the  goods  are  delivered  to  him,  an  action  may  be  maint-ainwi  tat 
a  breach  of  the  contract  before  the  expiration  of  the  credit,  in  which  action  the 
measare  of  damages  is  the  price  of  the  goods.    Rinduirt  v.  O/tpine,  5  W.  &  S.  157. 

37.  It  seems  a  recovery  in  such  action  would  be  a  bar  to  an  action  brought  to 
recover  the  price  of  the  goods.    Ih, 

28.  Where  goods  are  sold  on  credit,  the  vendee  to  give  his  note,  a  deliveiy  of 
part  of  the  g<Mds,  without  a  demand  of  the  note,  is  not  a  waiver  of  the  vendor's 
right  to  demand  it,  where  he  acted  in  good  faith,  and  fully  complied  with  tb» 
contract    Ih. 

29.  The  sale  of  an  unsound  fcbrse,  without  fraud  or  warranty,  though  known  to 
be  unsound  by  the  seller,  held,  on  demurrer,  to  be  no  defence  to  an  action  for  the 
purchase  money.    Pulhamu9  v.  Purttl,  3  Penn.  Law  J.  399. 

WAGER. 

1.  Money  lost  by  wager  on  an  election  and  paid  over  cannot  be  recovered  in  an 
attachment  execution.    Spiett  v.  M^Coy^  6  W.  &  S.  485. 

2.  A.  the  winner  of  a  bet  on  the  gubernatorial  election  of  1841,  brought  suit 
against  B.  the  stakeholder,  who  had  refused  >to  deliver  up  the  money  after  Uie  loser 
had  directed  him  to  pay  it  to  the  winner  or  to  his  order :  Held,  that  since  the  act 
of  2d  July,  1839,  relating  to  elections,  the  plaintiff  could  neither  recover  the 
whole  sum  deposited,  or  the  share  deposited  by  himselfl  Williama  v.  Nicking^  3 
Penn.  Law  J.  388. 

3.  Upon  a  deposit  being  made  to  secure  a  bet  on  aA  election,  the  money  eo  itutanti 
vests  in  the  guardians  of  the  poor,  and  their  omission  to  sue  for  it  within  the  time 
limited  by  statute,  does  not  give  to  either  of  the  wagermg  parties  the  right  to  re- 
cover any  portion  of  the  sum  deposited.    76. 

4.  In  an  action  by  the  loser  against  the  winner  of  a  bet  made  upon  the  guber* 
natorial  election :  Held,  that  the  plaintiff  could  not  recover  money  paid  over  by 
the  stakeholder  before  notice  not  to  pay,  such  a  payment  being  a  voluntary  pay- 
ment; and  if  shown  to  be  against  morality,  the  parties  being  in  pari  delicto^  the 
law  will  assist  neither.    Friek  v.  Hammond^  ib.  413. 

WILLS. 

1.  Wherever  there  is  an  express  limitation  of  the  interest  devised,  a  direction 
that  the  devisee  shall  pay  pecuniary  legacies,  does  not  make  his  interest  a  fee  sim- 
ple.   DewUt  V.  Eldred,  4  W.  &;  S.  414. 

2.  A  simple  bequest  of  a  legacy  to  be  paid  by  a  devisee  of  land  without  more, 
does  not  amount  to  a  charge  of  the  legacy  on  the  land.    /6. 

3.  If  a  legacy  to  a  feme  sole  be  charged  on  land,  and  she  marries  and  her  hus- 
band takes  a  bond  for  it  from  the  devisee  to  himself^  it  extinguishes  the  cbazger 

4.  I  direct  that  the  net  proceeds  of  my  estate  heretofore  ordered  by  me  to  be 
disposed  o€,  shall  be  equally  divided  between  my  remaining  childien,  share  and 
share  alike,  and  at  the  times  of  their  severally  arriving  at  tne  age  of  twenty-one 
years.    Held,  to  be  vested  legacies.    Retd  v.  Buckley^  5  W.  &  S.517. 

5.  The  word  **  heirs"  means  legal  representetives  in  a  will,  and  its  effect  is  U> 
make  a  legacy  vested  where  it  would  otherwise  be  contingent  Sergeant,  J.  76.519. 

6.  Testator  bequeathed  the  sum  of  $1000  to  his  executors,  in  trust,  to  put  the 
same  out  at  interest,  and  pay  and  apply  the  interest  and  income  thereof^  from  time 
to  time,  as  it  should  be  received  unto  his  sister  K.  for  and  during  all  the  term  of  her 
natural  life  and  from  and  after  her  decease  the  said  sum  over,  and  died  leaving 
upwards  of  $44,000  invested  at  interest  Held,  that  K.  was  entitled  to  the  interest 
of  $  1000  for  the  year  after  the  testator's  death.    HUyari*9  ettate^  5  W.  dc  S.  3a 

7.  Where  a  sum  of  money  Is  bequeathed  by  will,  the  legatee  is  not  entitled  to  in.* 
tercst  for  the  year  after  the  death  of  the  testator ;  it  is  otherwise  where  the  bequest 
b  of  an  income  or  annuity.    76. 

8.  A  nuncupative  will  is  good,  only  when  made  in  such  extremity  of  the  last 
sickness  as  predndee  a  written  one.    Boytr  v.  Friek^  4  W.  dt  S.  357. 
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9.  The  common  aeeepUtion  of  the  phraie  **  putting  out  moiiej  at  interettf**  in 
oar  agricoltoral  dutricU,  b  to  loan  money  at  the  legal  rate  of  interest,  on  the  ae- 
cnrity  of  a  mortgage  or  judgment;  and  this  phraie  in  a  will,  will  receive  the  same 
construction,  where  it  was  so  understood.    Nyce*$  ssfafe,  5  W.  &  S.  257. 

10.  Testator  by  his  will  ordered  his  executors  to  put  the  sum  of  jS500  on  interest 
to  be  well  secured,  and  that  his  wife  might  draw  the  interest  thereof,  annually, 
during  her  natural  lifiv  The  will  then  proceeded  ^  as  also  my  household  furniture 
to  be  at  her  own  dispoeal,  which  I  may  have  at  my  decease,  and  the  remainder,  my 
personal  esta^  if  any  shall  be,  not  hereinbefore  or  hereafter  specifiedi  to  be  eoually 
divided  to  and  among  my  grandchildren,  share  and  share  alike,  ezoeptiuff  what  is 
herein  reserved  and  bequeathed.'*  The  will  said  nothing  more  about  the  JB500. 
Held,  that  the  surviving  grandchildren  after  the  widow's  death  took  the  £500,  and 
the  testator  did  not  die  intestate  as  to  it    Jb,  254. 

11.  The  10th  section  of  the  act  of  6th  April,  1833,  which  provides  tliat  real  es. 
tate  acquired  by  a  testator  afler  the  date  of  the  will,  shall  pass  by  a  general  devise, 
does  not  apply  to  a  will  dated  before  its  passage,  although  the  testator  died  subse- 
quently.    MuUoek  v.  Souder,  5  W.  &  S.  198. 

12.  A  testatrix  after  the  date  of  her  w^,  executed  prior  to  the  act  of  8th  April, 
1833,  sold  part  of  the  land  devised,  reserving  ground  rents,  and  then  died  without 
republishing  her  will,  held^  that  the  ground  rents  were  property  acquired  after  the 
date  of  the  will,  and  consequently  did  not  pass  by  a  seneral  devise.    lb. 

13.  Since  the  act  of  31st  of  March,  1792,  a  mere  direction  in  a  will  to  executors 
or  other  trustees,  to  sell  aod  convey  land,  breaks  tlie  descent  and  vests  the  legal 
estate  in  the  trustees,  and  in  such  case  no  interest  in  the  land  devised  to  be  sold, 

I  to  the  persons  among  whom  the  proceeds  are  to  be  distributed.     WelU  v. 
^er,  3  Penn.  Law  J.  203. 

14.  A  purchaser  from  one  of  these  can,  under  the  conveyance  of  his  interest 
claim  nothing  more  than  the  share  of  the  grantor  in  the  proceeds  of  the  sale  when 
made,  and  not  an  estate  in  the  land.  lb, 

15.  And  before  the  act  of  1792,  where  the  power  was  coupled  with  an  interest, 
the  legal  estate  vested  in  the  executor.  lb, 

16.  But  where  the  exercise  of  the  power  to  sell  depends  on  a  continsrency  which 
may  or  may  not  happen,  the  legal  estate  descends  to  the  heirs  at  law  m  the  mean- 
time, lb, 

17.  Where  the  whole  beneficial  interest  in  land  or  money  directed  to  be  converted, 
belongs  to  the  person  for  whose  use  it  is  given,  equity  will  permit  him  to  take  his 
interest  in  money  or  land,  at  his  election.  But  this  election  mast  be  unequivo- 
cally indicated,  and  where  there  are  several  interested  in  the  subject  matter,  all 
must  agree  to  elect  Therefore,  a  deed  from  one  of  the  legatees  of  the  proceeds 
of  land,  directed  to  be  sold,  purporting  to  convey  an  estate  in  the  land,  cannot 
operate  to  establish  an  election.  lo, 

18.  A  power  to  sell  within  a  limited  period,  when  it  is  coupled  with  or  is  in  the 
nature  of  a  trust,  may  be  executed  after  the  lapse  of  the  period  prescribed.  Jb. 

19.  Such  a  power  is  imperative, 4md  not  discretionary  only,  in  the  executor;  and 
if  he  refuse  or  neglect  to  execute  it,  equity  will  carry  the  trust  into  execution.   Jb. 

20.  A  direction  in  a  last  will  to  sell  lands  and  distribute  the  proceeds,  in  certain 
proportions  among  the  children  of  the  testator,  is  a  power  coupled  with  a  trust  Jb. 

21.  A  testator  devised,  "to  my  daughter  A.  I  five  and  devise  the  farm  where  I 
live,  provided  she  does  not  get  married.  Should  she  ^ei  married,  the  said  property 
shall  be  given  up,  and  in  lieu  thereof  I  give  and  devise  to  her  $500.  Should  she 
die  or  get  married,  then  the  property  wUled  to  her  to  be  sold,  and  equally  divided 
amongst  the  surviving  heirs;  A.  to  be  considered  as  one  of  the  heirs."  A.  died 
unmarried.  Held,  that  the  proceeds  of  the  sale  of  the  farm  were  to  be  divided 
among  the  surviving  children  and  grandchildren  of  the  testator:  and  that  the  ez- 
ecotor  of  A.  was  not  entitled  to  any  part  of  it    JJankin»'$  JBslate,  4  W.  &  S.  300, 


ADDENDA. 


Containing  Cases  that  were  accidentally  omitted.  We  have  thought 
it  unnecessary  to  put  in  this  Digest  all  the  Points  from  4  FT.  4r 
S,  that  are  embraced  in  the  Addenda  to  WhartofCs  Digest^  ex* 
cept  where  we  have  made  alterations. 


ANNUITY. 
Certificate  of  loan  issued  in  the  year  1830,  by  an  inoorporated  company,  thtt 
there  was  due  from  them  to  A.  or  her  assigns  a  certain  sum,  bearing  an  intensl 
of  6  per  cent  per  annum,  payable  quarterly  on  certain  days,  the  principal  to  be  re- 
deemable, in  the  option  of  the  company,  at  any  time  afler  the  1st  of  January,  1840; 
and  further  stating  it  was  issued  under  a  resolution  of  the  company,  and  the  holder 
will  be  entitled  to  convert  the  whole  of  said  sum  into  shares  of  the  capital  stock  of 
the  company  at  any  time  previous  to  the  1st  of  January,  1840.  Held,  that  it  eie- 
ated  an  annuity  coupled  with  a  power  to  redeem  after  tlie  Ist  of  Janoaij,  1840,  the 
company  alone  having  the  power  after  that  period  to  determine  when  the  loan  aheD 
be  repaid,  and  that  action  will  not  lie  to  compel  payment  of  the  principal  againet 
the  will  of  the  company.     Union  Canal  Co.  v.  Antt&o,  4  W.  &  S.  553. 

ASSUMPSIT. 
If  a  judgment  be  assigned  as  a  security  to  indemnify  the  assignee  for  a  liability 
he  is  under  for  the  assignor,  and  the  assignee  assign  it  to  another  who  has  a  know- 
ledge of  the  facts,  the  holder  of  it  having  collected  the  money  is  a  trustee,  and  upoo 
the  first  assignee  being  relieved  from  his  liability,  the  plaintiff  is  entitled  to  recover 
the  money  from  the  lut  assignee.  And  the  right  of  action  accrues  when  the  lia* 
bility  of  the  first  assignee  ceases ;  and  from  that  period  the  statute  of  limitatione 
begins  to  run.    Poe  v.  Foatert  4  W.  &  S.  351. 

BOND. 

[See  Sheri£} 

COVENANT. 

1.  The  building  covenant  in  a  ground-rent  deed,  is  a  covenant  running  with  the 
land  and  binds  an  alienee  of  the  original  covenantor,  who  acquires  it  at  any  time 
before  the  breach  has  occurred.    Fisher^g  exrB,  v.  Letnt,  3  Penn.  Law  J.  73. 

S.  An  action  for  the  breach  of  such  building  covenant,  cannot  be  maintained  by 
the  holder  of  a  grount*rent  assigned  to  him  after  the  breach  occurred,  ^^ker  v. 
Lewitt  ib.  81. 

ESTATE  TAIL. 
Devise  to  testator's  wife  of  hb  real  and  personal  estate,  for  ber  to  be  master  and 
overseer  of  the  whole  until  his  son  C.  shall  arrive  at  the  age  of  91,  and  then  the  b 
to  be  genteelly  maintained  by  his  son  C.  during  her  natnnl  life;  if  she  married,  to 
have  Solj  the  property  she  possessed  when  married;  and  provided  she  married  be- 
ftre  his  son  became  of  ajfe,  his  executors  were  to  lease  or  hire  out  the  Arm,  and 
that  money  to  be  put  to  mterest  for  the  use  of  his  son  C.  when  he  became  of  age, 
when  he  was  to  enter  into^fuli  possession.    He  also  gave  him  other  speeifie  laiMi, 
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and  then  deckrwl,  **  and  the  stid  knd  it  all  entailed  to  my  Mm  C.  bo  that  he  shall 
not  sell  or  dispose  of  the  same.'*  He  then  ffave  legacies  td  seteral  daughters,  to  be 
paid  b/  C.  by  instalments,  after  he  came  of  age.  Held,  that  C.  took  an  estate  tail 
by  the  devise.    DewiU  ▼.  Eldred,  4  W.  &  a  414. 

HABEAS  CORPUS. 

1.  The  relator  on  a  writ  of  habeoi  eorpu$  had  been  bound  over  by  the  court  of 
quarter  sessions  during  its  session,  to  answer  thereat  a  charge  of  mis&meanor,  &c. : 
Held,  that  the  case  came  under  the  provisions  of  the  6th  section  of  the  act  of  Febru- 
ary 8, 1785,  and  the  writ  if  returnable  at  all,  must  be  to  the  judges  of  the  court  of 
quarter  sessions,  who  alone  have  jurisdiction  until  after  the  end  of  the  term  or  see- 
■ion.    Com,  ex  rel  Jack  v.  Sheriffs  S  Penn.  Law  J.  875. 

3.  On  the  hearing  of  a  writ  ofhabea$  cof|Mis,  if  the  judge  believes  an  offence  has 
been  perpetrated  by  the  party  charged  which  is  the  subject  of  indictment,  he  has 
authority  to  hold  him  to  bail ;  although  no  oath  was  made  before  the  committing 
magistrate,  accusing  the  defendant  with  such  a  crime.  Com.  v.  Hickey^  3  Penn. 
Law  J.  86.    S.P.  Com.v.Cran«,  3  Penn.  Law  J.  442. 

MECHANIC'S  LIEN. 

1.  The  conversion  of  a  large  old  building  formerly  owned  by  one  person,  into  six 
separate  dwellings  by  six  different  owners,  are  so  many  separate  erections  within 
the  meaning  of  the  acts  relating  to  mechanics*  liens,  &c  HiW$  eBtate,  3  Penn. 
Law  J.  323. 

2.  A  description  in  a  mechanic's  lien,  **  a  house  and  stable  in  North  Queen  street, 
adjoining  property  of  Jacob  Zeoker  and  others,"  and  the  name  of  the  owner  or  xe- 
puted  owner  not  designated,  is  bad  for  uncertainty.   lb, 

3.  Where  materials  were  furnished  upon  a  contract  on  six  months*  credit,  no 
Cen  could  be  filed  until  the  last  parcel  of  materials  was  supplied:  and  the  lien  held 
to  be  in  time,  although  the  last  item  was  the  only  one  furnished  within  six  months 
ofthe  filing  of  the  lien.    Jb. 

4.  The  omission  of  the  Christian  names  of  claimants  is  not  available  in  a  ques- 
tion of  distribution.    Jb, 

NICHOI^ON  COURT. 
[See  Com.  v,  Anthony,  4  W.  &  &  511.] 

SHERIFF. 
1.  The  74th  section  of  the  act  of  15th  April,  1834^  does  not  apply  to  the  official 
bond  of  a  sheriff  executed  before  its  passage.    Such  bond  must  be  sued  according 
to  the  provisions  of  the  act  of  28th  March^  1803.    Miter  v.  Com,,  5  W.  d&  S.  488. 

5.  The  sheriff's  recognizance  of  record  is  notice  to  the  whole  world,  and  no  spe- 
cial notice  need  be  given  of  its  lien  to  a  terre-tenant    lb. 

3.  The  purchaser  from  the  sheriff  of  land  bound  by  the  sherifTs  recognizance  is 
not  to  be  considered  as  a  surety;  but  stands  in  the  same  situation  as  to  the  lien 
with  his  vendor.    lb, 

TENANTS  IN  COMMON. 
[Sec  Jamuon  v,  M'Credy,  5  W.  d&  S.  129.] 
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ditor, 12, 13.  Justice  of  the  Peace,  6, 
7.    Mechanic's  Lien,  L    Pleadings  3, 

„3,4. 
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Law,  23. 

Presumption,  see  Ejectment,  6.  Estoppel, 
2.  Evidence,  9,  21,  23,  24.  Limi- 
tations, 6.    Payment 

PRIVILEGE,  page  569. 

Principal  and  Surety,  see  Assignment, 

5.  Bonds,  1,  2,  &,c  ConsUble,  2. 
Executors  and  Administrators,  2. 

PRODUCE,  page  569. 

Promissory  Notes,  see  Bills  of  ISxcfaange, 
ante. 

Proof  of  Instruments,  see  Practice,  36. 

PROTHONOTARY,  page  569.  See 
Trusts  and  Trustees,  14 

Purchase  Money,  see  Contract,  4  Ven- 
dor and  Vendee,  1. 

Purchaser  at  Sheriff's  sale,  see  Debtor 
and  Creditor,  18.  Landlord  and  Ten- 
ant, 2,  9,  &c 

-Q- 

Quarter  Sessions,  see  Courts. 
Quo  Warranto,  see  Ekjuity,  2,  <&c. 

—  R  — 

Railroads,  see  Judgment,  11. 

Rape,  see  Criminaf  Law,  2. 

Real  and  Personal  Estate,  see  Vendor 
and  Vende^^  page  576. 

Receipt,  see  Evidence,  24  Land  Law, 
15.    Mechanic's  Lien,  7. 

Recital  in  a  Deed,  see  Estoppel,  3.  Evi- 
dence, 10. 

Recognizance,  aee  Evidence^  54»  Joe- 
ticea  of  the  Peace»2,  6|  7. 
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Eeoord,  see  Evidence,  6,  Slc. 
Recorder  of  Deeds,  see  Bonds,  4. 
Recording  of  Deeds,  see  Deeds,  1,  4tc. 

Mortgages,  5. 
Registry  of  Religions  Societies,  see  Evi- 

dence,  15. 
RELEASE,  page  569.    See  Evidence, 

48,  dtc    Hoaband  and  Wife,  9. 
Removal  of  a  Pauper,  see  Justices  of  the 

Peace,  1. 
Rent,  see  Landlord  and  Tenant. 
REPLEVIN,  page  569.    See  Trover,  1. 
Residence,  see  Election,  7. 
Responsibility  of  Public  Officers,  see  Pro- 

thonotary. 
Remlting  Trusts,  see  Deed.    Trusts  and 

Trustees,  5.  Vendor  and  Vendee,  14. 
ROADS  AND  HIGHWAYS,  page  569. 
Rules  of  Court,  see  Practice,  1, 2. 

—  s  — 

Stle  of  Goods,  tee  Vendor  and  Vendee, 
page  577.    Execution,  9.   Partnership, 
1,2. 
Satisfaction  of  I>ebt%  see  Extinguish- 
ment, ante. 
SCHOOLS,  page  570.    See  Equity,  12, 

d&c 
Scire  flacias  on    a    Recognizance, 
Pleading,  10. 
post   annum    et  diem^  see 
Judgment,  10.    Practice, 
1.4. 
on  Mortgage,  see  Practice, 

1.3,16. 
on  an  Award,  see  Arbitra- 
ment and  Award,  6. 
SEQUESTRATOR,  page  570. 
SERVANTS,  page  570.    See  Decedent, 

10.    Evidence,  48, 49,  50. 
SET-OFT,  page  571.    See  Justices  of 

the  Peace,  3. 
Settlement  of  Boundaries,  sec  Guardian 

and  Ward,  5,  &c. 
Settlements,  Marriage,  see  Evidence,  16. 

Husband  and  Wife,  1. 
SHERIFF,    page    571.     See   addenda, 

papre881. 
Sheriff's  Sale,  see  Debtor  and  Creditor, 

la 

SHIPPING,  pag*  571.  See  Bailment,  a 
Shop  Books,  see  Evidence,  11,  6lc 
SLANDER,  page  571. 
Societies,  see  Equity,  3,  &.c. 
Specific  Performance,  see  Decedent,  12. 

Vendor  and  Vendee,  2^  7. 
STATUTE,  pa|^  571. 
Stay  of  Execution,  see  Execution,  1,  2. 

Constitutional  Law,  7.    Practice,  20, 

SI.    Vendor  and  Vendee,  1. 
Streets,  see  Roads  and  Highways. 


SUBROGATION,  page  572. 
SUBSTITUTION,  page  573.    See  Es- 

tate  Tail,  1. 
Su^restion  of  Death,  see  Pleadmg,  15. 

Estate  Tail,  1. 
Summary  Convictions,  see  Criminal  Law. 

n. 

Summons,  see  Practice,  3,  6,  8. 
Supervisors,  see  Roads  and  Highways, 

Supreme  Court,  see  Courts. 
Surety,  see  Principal  and  Surety.    Sub- 
stitution. 

—  T  — 

TAXES,  page  572. 

Tenant  by  the  Curtesy,  see  Alien. 

Tenant  for  Life,  see  £^te  for  Liie.   Evi* 

dence,  15. 
Tenants  in  Common,  see  Deeds,  5,  ad- 

denda,  page  581. 
Tender,  see  Bdlment,  1 .    IVover,  2,  ^bo. 
Terre  Tenants,  see  Evidence,  35.   Judg* 

ment,  7. 
Testament,  see  Wills. 
Testatum  Executions,  see  Execution,  23. 
Time,  see  Judgment,  9. 
Title  to  Land,  see  Ejectment 
TRESPASS,  page  574.    See  Trusts  and 

Trustees,  13. 
Trespass  on  the  Case,  see  Actions  on  the 

Case,  ante. 
TROVER,  page  575.     See   Evidence, 

37-^. 
TRUSTS  AND  TRUSTEES,  page  674. 

See  Attorney  at  Law,  3. 
Trustees,  see  Trusts  and  Trustees. 

—  u  — 

Usury,  see  Interest,  page  557. 

—  V  — 

Variance,  see  Pleading,  22. 

Venditioni  Exponas,  see  Execution. 

VENDOR  AND  VENDEE,  page  576. 
And  see  Execution,  9. 

Verdict,  see  Practice^  30.  Vendor  and 
Vendee,  1. 

Voluntary  Deeds,  see  Debtor  and  Cre- 
ditor, 19. 

—  w—  • 

WAGERS,  page  57a 
Warrant  of  Lands,  see  Lands.     Eject- 
ment, 7.    Estate  Tail,  3. 
Survey. 
Warranty  of  Title. 

in  a  Sale  of  Chattels,  see  Exe- 
eution,  43,  Slo, 
WILLS,  page  578.    See  Devise,  ante. 

Estate  TaO,  2. 
Work  and  Labour,  see  Assumpsit,  & 
Pleading,  la 


TO    SUBSCRIBERS. 

Iif  eondudinif  the  pVesent  toloroe  of  the  Journai^  we  return  our  tmeere  acknow* 
ledgments  to  those  members  of  the  Bench  and  Bar,  whoee  kind  co-operation  htm 
enabled  us  to  surmount  the  obstacles  which  impede  the  success  of  every  new  enter- 
prize.  The  encouragement  which  we  have  already  received  in  our  eadeavour  to 
supply  what  was  felt  to  be  a  denderatum  to  every  Pennsylvania  lawyer,  justifies 
the  expectation  that  the  work  will  be  sustained  by  the  profession,  and  that  it  may 
be  considered  as  permanently  established  among  the  law  publications  of  the  day. 
In  looking  through  the  pages  of  the  work  we  are  fully  convinced  of  the  propriety 
of  our  confining  it  to  the  decisions  of  our  own  courts,  and  the  treatment  of  the  pecu- 
liarities of  PenMylvania  jurisprudence.  Although  by  this  course  we  cannot  expect 
to  obtain  so  extensive  a  circulation,  we  can  confidently  rely  upon  bsing  more  ue^td 
to  those  for  whom  the  work  is  particularly  intended.  Indeed,  the  peculiar  and 
changeful  character  of  our  jurisprudence  imperiously  demands  some  such  medium 
for  tlie  dissemination  of  judicial  and  legislative  action  on  our  system.  In  view 
of  this  we  look  with  confidence  to  our  brethren  in  all  parts  of  the  state,  for  their  aid 
in  enabling  us  to  add  to  the  advantages  it  already,  affords  by  an  increase  of  our  cir- 
culation. Of  the  1250  members  of  the  profession  in  the  state,  not  one  fourth  have 
yet  availed  themselves  of  the  advantages  which  the  work  affords — advantages 
which,  though  the  value  of  the  work  is  sufficiently  obvious  on  a  glance  at  its  con- 
tents, can  only  be  fully  appreciated  by  those  who  have  received  It  in  periodical 
form — the  early  receipt  of  legal  information  being  of  the  highest  importance.  This 
volume,  containing  as  it  does  nearly  one  hundred  decisions  of  judicial  tribunals  in 
aU  parts  of  the  state,  muiy  of  them  on  points  there  finally  adjudicated,  and  most  of 
them  on  subjects  peculiar  to  our  system,  and  which  but  for  this  publication  would 
have  been  lost  to  the  profesnon,  together  with  the  Digest  contained  in  the  present  ' 
number,  forms  a  rich  collection,  which  to  be  duly  appreciated  needs  but  to  be 
known. 

As  uHlity  is  our  aim,  we  have  avoided  and  shall  continue  to  avoid  any  attempt 
to  claim  for  ourselves  authority^  contenting  ourselves  with  being  the  vehicle  fyr  its 
promulgation.  Every  exertion  will  be  made  to  render  the  work  useful  and  valuable. 
The  miscellaneous  and  critical  idepartment  has  not  received  the  attention  we  in- 
tended, in  consequence  of  the  press  of  matter  we  deemed  more  msefiil:  it  shall  in 
future  receive  a  due  share. 

PhiUdaphia,  October,  1844. 
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